
HGHllH CUU - TRAO DOI 

DAN VE PHAP CHE XA HOI CHD NGHIA THONG 
DIED KIEN XAY D U U G VA HDAN THIEN NHA NDITC 

PHAP QUYEN XA HOI CHU NGHlA VIET NAM 

TS Luat hoc. DO NGOC HAI (*) 

1. Khai niem phap che xa hgi chu nghTa 
P(HCN) 

Khai niem phap ehe XHCN cd tu sau Cach 
mang Thang Mudi Nga. V.I.Le-nin la ngudi dua 
ra djnh nghTa phap che va cae nguyen tae eiia 
no da lam giau them ly luan cua chu nghTa Mae 
- Lenin ve nha nude va phap luat. Khai niem 
phap ehe: "Phap ehe XHCN la mdt ehe do dae 
biet eua ddi sdng chinh trj - xa hdi, trong do tat 
ca eae eg quan nha nude, eac td ehire kinh te, 
td chiirc xa hdi, don vj vu trang nhan dan, nhan 
vien nha nudc va mgi eong dan deu phai ton 
trgng va thue hien Hien phap, phap luat mdt 
each nghiem ehinh, triet de, ehinh xae. Mgi 
hanh ddng xam pham Igi ieh eua nha nude, 
quyen, Igi ich eua tap the, eua edng dan deu bj 
xu ly theo phap luat"'". 

Do y nghTa, muc dich va tam quan trgng cua 
phap che XHCN, Dang Cdng san Viet Nam da 
nhieu lan de cap trong cae nghj quyet, ehi ro 
phuong hudng va bien phap eIn thiet de tang 
cudng phap ehe XHCN. Nghj quyet Dai hgi VI 
eiia Dang nhan manh: "Phai dimg sire manh 
ciia phap ehe XHCN ket hgp vdi sire manh eua 
du luan quan chimg de dau tranh chdng nhirng 
hanh vi pham phap. Cae cap uy Dang, tir tren 
xudng dudi phai thudng xuyen lanh dao edng 
tac phap ehe... kiem tra chat che hoat ddng eiia 
eae eg quan phap che"'". Nghj quyet Dai hgi VII 

C) Hgc vign Chinh trj - Hanh chinh khu vuc I 

cua Dang khing dinh: "Dieu kien quan trgng de 
phat huy dan ehu la xay dung va hoan ehinh he 
thdng phap luat, tang eudng phap ehe xa hdi 
chii nghTa, nang cao dan tri, trinh do hieu biet 
phap luat va y thirc phap luat eua nhan dan"'^'. 
Tai Dai hdi VIII eua Dang, quan diem nay duge 
xac dinh: "Tang cudng phap che, xay dung nha 
nude phap quyen XHCN Viet Nam, quan ly xa 
hoi bang phap luat, ddng thdi eoi trong giao 
due, nang eao dao due..."'^ 

Nhu vay, tang eudng phap che XHCN la 
mgt ddi hoi khach quan ciia qua trinh quan ly va 
lanh dao. Nd trd thanh nguyen tac hien djnh 
eua xa hdi ta dugc quy dinh tai Dieu 12, Hien 
phap 1992: "Nha nude quan ly xa hdi bang 
phap luat, khdng ngimg tang cudng phap che 
XHCN. Cae ea quan nha nudc, td chiirc xa hdi, 
dan vj vu trang nhan dan va mgi eong dan phai 
chap hanh nghiem chinh Hien phap va phap 
luat, dau tranh phdng ngira va chdng eae tgi 
pham, cae vi pham Hien phap va phap luat". Do 
dd, phap ehe XHCN la mdt khai niem rat quan 
trgng trong td chirc eua bg may nha nude, trong 
boat ddng eua mdi chii the, cdng dan. Ke tir Dai 
hgi VI cua Dang den nay, eae nghj quyet eua 
Dang thudng xuyen, lien tuc de cap den van de 
nay. Hien phap vdi tinh chat la dao luat cao 
nhat eiia nha nude da the ehe hoa quan diem 
neu tren eua Dang, cang chirng to phap che 
XHCN rat can thiet, khong the thieu trong ddi 
sdng xa hdi nude ta. 
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Nhu'ng nguyen tae ciia phap ehe XHCN: 
Mot la, tinh thong nhat. Ngi dung ca ban: 

.nhan thue, hieu va ap dung phap luat phai 
ihdng nhat trong pham vi ea nude. V.I.Le-nin 
viet: "Phap ehe khong the la phap che cua tinh 
Caluga hoac tinh Ca-dan duge ma phai la phap 
ehe duy nhat eho toan nude Nga va cho ea toan 
the Lien bang eac nude eong hoa Xd-viet 
nua"". Nguyen tac phap ehe nham xda bd tu 
tudng cue bp, dia phuang, lam cho eac dja 
phuang lien he, phat trien, hdi sinh, hgp tac. 
Tinh thdng nhat doi hdi su sang tao, song trong 
khuon khd phap luat. Vi du: ngay lam viee 8 
tieng, song khong cu" phai thdng nhat lam viec 
tir 7 gid, ma tiiy vao dieu kien cua dia phuang, 
dan vi cong tac. 

Hai la, phap che va tinh hdp ly. Trong mdi 
trudng phap luat, tinh hgp ly duge bieu hien la 
su phii hgp vdi luat, ddi vdi eae mue dich dat ra, 
eae chu the lua chgn phuang an tdi uu ve viee 
thuc hien phap luat. Ca sd eiia tinh hgp ly eCia 
phap luat la su phan anh diing dan trong phap 
luat eae ddi hdi cCia su phat trien xa hgi. Neu 
phap luat quy dinh diing dan v chi cua ddng 
dao quan chiing nhan dan lao dpng, eae gia tri 
xa hgi, thi chac chan phap luat la hgp ly. 

Ba la, khong cd ngoai le. Npi dung ciia 
nguyen tac nay la khi phap luat da ban hanh, ai 
cung phai thuc hien, neu vi pham phap luat deu 
phai bi xu ly theo phap luat. V.i.Le-nin viet: 
'Tinh nghiem minh cua phap luat hoan toan 
khong phai dcho hinh phat dd phai nang, ma d 
cho pham tdi thi khong thoat khoi bi trung phat". 

Bon la, phap che XHCN gan lien vdi dan chu. 
Dudi che dp dan chu, phap luat thira nhan 

mpi edng dan deu cd quyen binh dang trong 
viec tham gia quan ly va tham gia eong viee 
nha nudc. Chu nghTa xa hpi va dan chii gan bo 
vdi nhau. Ban chat cua chu nghTa xa hpi la dan 
chu, tinh uu viet eiia chii nghTa xa hpi la d do. 
Chu nghTa xa hgi khdng the tdn tai va phat then 
dugc neu thieu dan chu va dan ehu khong the 
thuc hien dugc day du, md rpng neu khong the 
hien bang he thdng phap luat XHCN. V.I.Le­
nin viet: "Phat then dan chii den cimg, tim ra 
nhirng hinh thire eiia su phat trien ay, dem thu 
nghiem nhirng hinh thire ay trong thue tiln..."'^'. 
Dan chii la che dp ehinh tri eiia nha nude 
XHCN vdi su tham gia dong dao cua quan 

ehung nhan dan lao ddng vao cdng viee nha 
nude. Dan chu co mdi quan he khdng tach rdi 
vdi phap ehe XHCN. Khdng the ed dan chu 
chan ehinh ben ngoai phap ehe XHCN. Ngugc 
lai, trang thai phap ehe lai phu thuge vao mii'c 
do hoan thien dan ehu XHCN trong ddi sdng 
nha nude va xa hdi. Dan ehu la mgt trong 
nhu'ng tien de bao dam eiia phap ehe xa hoi 
ehu nghTa. 

Nam la, mdi quan he giira phap ehe va van 
hoa. V.I.Le-nin eoi day la dieu kien quan trpng 
de thue hien phap ehe XHCN. Ngudi viet: "Ne'u 
ehung ta khdng ap dung eho bang dugc dieu 
kien cO ban ay de thiet lap phap ehe thdng nhat 
trong toan Lien bang, thi khdng the nao noi den 
van de bao ve va xay dung bat cur mdt nen van 
hoa nao duac"'^\ Trinh do van hoa ciia nhan 
dan lao dgng va nhirng ea nhan cd traeh nhiem 
cang cao thi viec thue hien phap luat cang tir 
giae va thdng nhat, nguge lai, su tang cudng 
phap che lai md ra kha nang Idn de phat trien 
van hoa XHCN. 

2. Nha nudc phap quyen 
Nha nude phap quyen da eo tu lau trong ljch 

su, khai niem nay dugc xuat hien vao khoang 
the ky thir 4-3 trude Cdng nguyen (TCN). Bai 
dien eho tu tudng nay la nhirng nha triet hpc loi 
lae eua thdi ed dai nhu Platon (437-347 TCN), 
Aristot (384-322), Xixerdng (106-43 TCN). 
Thdi ky nay hp tim kiem nhirng nguyen tac, 
hinh thire de thiet lap mdi quan he giUa nha 
nude va phap luat. Hp dat ra nhirng eau hoi: 
nha nude va phap luat quan he vdi nhau nhir 
the nao? eon ngudi ddi vdi phap luat ra sao?... 
Aristot viet: "Con ngudi, khi hoan thien, la dpng 
vat tien bd nhat, nhung khi tach rdi khoi phap 
luat va cdng ly thi lai la loai ddng vat xau xa 
nhat" (Chinh trj hpe, Q.I , Phan I). Tu tudng 
nha nude va phap quyen tiep tuc phat trien vao 
the ky XVII-XVIII va trd thanh mdt hpc thuyet 
ehinh trj phap ly. Nhirng dai bieu ndi tieng nhat 
la LoxkO (1632-1704), Vonte (1644-1778), 
Mongtexikia (1689-1755). Nhung tu tudng ndi 
bat: tinh tdi eao cua phap luat; nhan dan la chu 
the tdi cao cCia phap luat, phan chia quyen lue... 

Hpe thuyet nha nude phap quyen dupe 
Dang, Nha nude ta van dung xay dung Nha 
nude phap quyen XHCN. Nha nudc phap 
quyen mang tinh phd bien, tdn tai O chau Au, 
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chau My, chau A, chau Uc. Phap quyen la mpt 
loat nhirng quy dinh dugc ghi nhan trong luat 
phap nham quan ly cong dan cua mdt qude 
gia, la each thirc td chirc xa hgi tren co sd binh 
dang trude phap luat, tat ca mgi ngudi deu tuan 
thu va duge hudng Igi tir phap luat. Phap 
quyen la mpt loat nhu'ng gia trj chung gan ket 
mpt qude gia; lam cho hoat dpng eua Chinh 
phii trd nen minh bach va d l doan trudc. No 
tao nen moi trudng thuan Igi eho dau tu, 
thugng mai va hgp tae qudc te; tao dieu kien 
eho canh tranh eong bang va binh dang. Phap 
quyen tao dieu kien eho ngudi dan lam chu 
cuge sdng dua tren su hieu biet day du ve 
quyen va nghTa vu eua minh. 

Tdm lai, phap quyen la eong cu de mdt qudc 
gia duy tri cuge sdng am no trong nude eung 
nhu cung ed vj the tren trudng qude te. Mdt 
qude gia manh bdi the che va cam ket vdi ngudi 
dan ve phap quyen. Day la nhirng yeu td quan 
trgng khong kem gi nhirng yeu td nhu tai 
nguyen, khi hau hoae dja ly cua qudc gia do. 

O Viet Nam, Bac Hd da su dung thuat ngir 
phap quyen tir nam 1919. Khi cac cudng qudc 
ddng minh hgp Hgi nghj Vee-xay, Bae da eo 
bai viet vdi tieu de "Viet Nam yeu eau ea" gui tdi 
Hpi nghj: Bay xin Hien phap ban hanh/ Tam 
dieu phai c6 than linh phap quyen. Chu tich Ho 
Chi Minh la ngudi khdi xudng sdm nhat ve tu 
tudng phap quyen. Khai niem Nha nudc phap 
quyen duge su dung l ln dau tien tai Hpi nghi 
lan thir hai Ban chap hanh Trung uong Dang 
khda VII ngay 25/11/1991 khi thao luan ve du 
thao sua ddi Hien phap 1992. Ngi dung eg ban 
eua Nha nude phap quyen Viet Nam da dugc 
khing dinh trong Nghj quyet Hdi nghi Dai bieu 
toan qude giira nhiem ky khda VII ciia Dang 
"Tiep tuc xay dung va tirng budc hoan thien 
Nha nudc phap quyen Viet Nam". Do la nha 
nude eua nhan dan, do nhan dan, vi nhan dan, 
quan ly mgi mat ddi sdng xa hdi bang phap luat, 
dua dat nude phat then theo dinh hudng xa hpi 
ehu nghTa"'". Hpi nghi l ln thir tam. Ban chap 
hanh Trung uong Dang (khoa VII) xac djnh tiep 
tue xay dung va hoan thien Nha nude cdng hoa 
xa hdi chii nghTa Viet Nam va neu ro cae quan 
diem ehl dao cai each bg may nha nudc ta theo 
hudng xay dung Nha nudc phap quyen. Chii 

truong xay dung Nha nudc phap quyen tiep tuc 
dugc khang dinh trong cac Nghi quyet ciia cac 
Dai hgi toan qude eua Dang, dugc luat hoa 
trong Hien phap 1992 (sua ddi, bd sung nam 
2001). Day la budc di dung, hgp xu hudng thdi 
dai eua Dang, Nha nude ta ve van de nha nude 
va eong dan. Cdt loi cua Nha nudc phap quyen 
la tinh tdi cao ciiia phap luat, eac mdi quan he 
trong xa hgi eo nha nude deu lay phap luat lam 
thude do; deu binh dang trude phap luat, mgi 
ngudi deu dugc hudng Igi tir phap luat. 

3. Mdi lien he Nha nudc phap quyen va 
phap che XHCN 

Qua trinh xay dung va hoan thien Nha nudc 
phap quyen co mdi lien he vdi phap ehe. Nha 
nudc phap quyen khang dinh tinh tdi cao eua 
phap luat, trong do Hien phap la dao luat co 
ban, phap luat ehi phdi va dieu ehinh eae quan 
he xa hpi. Nha nudc dinh ra phap luat, quan ly 
xa hpi bang phap luat, theo phap luat. Day la 
dac trung ca ban nhat eua Nha nude phap 
quyen noi chung cung nhu Nha nudc phap 
quyen d Viet Nam noi rieng. Vi the, nhat thiet 
phai tang cudng phap che nham tao ra nhirng 
van ban phap luat co chat lugng de td churc thuc 
hien quyen luc nha nudc, phong tranh su lam 
quyen cGa can bp, ca quan nha nudc... 

Nha nudc phap quyen doi hoi cac ca quan 
nha nudc, eac td chuc xa hdi hay ca nhan deu 
phai tuan theo phap luat, binh dang trudc phap 
luat. Nha nudc phap quyen doi hoi phai bao 
dam ton trpng phap luat - thude do dau tien ddi 
vdi tat ca cac chu the trong xa hgi. Bdi vi, phap 
luat duge coi la gia tri ehung, la dai lugng mang 
tinh phd bien, bao dam mpi ngudi dugc binh 
dang va cong bang xa hgi. Nha nude mudn trd 
thanh Nha nudc phap quyen phai dugc td churc 
tren co sd phap luat. Mpi td chirc va hoat ddng 
cua nha nudc dugc phap luat quy djnh va bao 
dam cho cac quy djnh dd ed hieu luc phap ly. 
Td ehire nha nudc tir eg quan quyen lue, hanh 
chinh, tu phap tir Trung uong eho den dia 
phuang, eo sd deu do phap luat quy djnh. Phap 
luat quy dinh tham quyen eho tung loai ca 
quan, quan he giira cae ea quan nha nude, hoat 
dgng eua cae eg quan nha nude. Tat ea nhirng 
ITnh vue ay deu dugc eac ehe tai eua phap luat 
bao dam thuc hien. Ly luan Mac - Lenin va thue 
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t i ln ehl ra r ing quan ly xa hdi bang phap luat la 
CO hieu qua nhat, van minh nhat. 

Nha nude phap quyen ddi lap vdi nhirng tu 
tudng eoi thudng phap luat. Hien tugng coi 
thudng phap luat eiia mdt sd can bg va nhan 
dan thue chat la ddi lap phap quyen. Trong Nha 
nude phap quyen, quyen eon ngudi duac md 
rdng theo nguyen tae edng dan dugc lam tat ea 
nhirng gi phap luat khdng cam, can bd nha 
nudc, eg quan nha nude ehl duge lam nhung gi 
phap luat eho phep. Nguyen tae nay the hien su 
rang buoc eiia phap luat ddi vdi tat ea mgi ngudi, 
khdng phan biet dja vj xa hdi, ehire vu, ehdng lai 
su tu tien, ehuyen quyen, ddc doan eua can bd 
nha nude, eg quan nha nude va nha nude... 

De thue hien duge nhirng ndi dung tren, 
Nha nude phap quyen Viet Nam khdng ehi can 
cd dii luat, ma edn yeu e lu eao ve chat lugng 
eae dao luat, phai ed he thdng phap luat thdng 
nhat, ddng bd, dn djnh lau dai. Vi vay, phai tang 
eudng phap ehe trong tat ea eae ITnh vue nhu: 
xay dung phap luat, thue hien phap luat, td chirc 
bp may, phat huy dan chu... 

Nhu vay, phap ehe XHCN la edng eu ea ban, 
ehu yeu de dua phap luat vao cuge sdng nham 
xay dung, hoan thien Nha nude phap quyen 
XHCN trong dieu kien hien nay va lau dai. 

4. Mgt so giai phap dung nha nudc phap 
quyln XHCN 

Thu nhat, tang eudng phap ehe trong boat 
ddng lap phap, lap quy de ed he thdng phap 
luat tdt ve ndi dung va hinh thire. Trong dd bao 
dam tinh phap quyen cao; bao dam tinh md cua 
phap luat; tinh khach quan eiia phap luat. Mudn 
vay, Qudc hdi phai manh. Dai bieu Qudc hdi 
can tai tri, thdng minh; biet ndi, dam ndi, ban 
eai, chat van; la ngudi nam dugc quy luat tu 
nhien, xa hdi, tu duy... 

Thu hai, tang cudng phap ehe trong thue 
hien phap luat. Trong thuc hien phap luat ed 
nhieu edng doan, song can luu y ap dung phap 
luat, vi chii the eua ap dung phap luat la co 
quan nha nude va can bd nha nude ed tham 
quyen. Vi the, can nang eao nhan thire eiia can 
bg, edng chirc trong bd may nha nudc ta. Hg 
can ed thai dp phung su nhan dan chir khdng 
phai "eai trj" dan. Thuc te v in edn nhirng can 
bd, edng chuc la lue can eua qua trinh xay dung 

Nha nude phap quyen. Bd phan nay kem hieu 
biet ve phap luat; ed tinh khdng lam dung phap 
luat de true Igi. Do vay, nang eao trinh dp van 
hoa eiiia can bp, edng ehire trong bg may nha 
nude ta hien nay de xay dung, hoan thien nha 
nude phap quyen la viee lam can thiet. 

Thir ba, day manh dau tranh chdng tham 
nhung. Dang, Nha nude ta da xae djnh tham 
nhung la qudc nan. Xay dung Nha nudc phap 
quyen trong dd phap luat la tdi thugng, song 
neu ed luat tdt ma trong xa hgi, trong bg may 
nha nude edn tinh trang hdi Id, tham nhung thi 
ket qua se xau hon. V.I.Le-nin da viet: "Mgt dao 
luat ehl ed the dua den ket qua xau ban, ne'u 
tren thue tien nd duac ap dung trong dieu kien 
hdi Id cdn duac dung thir va duac thjnh hanh"'". 

Thirtu, nang eao van hoa eiiia nhan dan. Oe 
thue hien tdt phap luat, mdi eon ngudi va toan 
xa hgi phai ed mgt trinh do van hoa nhat djnh. 
Mdt bd phan khdng nhd nhan dan eo trinh do 
van hoa edn bat cap... la lue can rat Idn de xay 
dung Nha nude phap quyen a 
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