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Quy dinh day du, cl,! th~, ro rang
quyen h~n, trach nhi~m va c6 cd
che ki~m soat thich hQp doi voi

hanh vi cong vI,!cua nglJdidUngdau Cdquan
hanh chinh cac cap la m(>ttrong nhltng n(>i
dung can thiet cua qua trinh d6i mOiphan cap
quan Iy d nlJOcta. Trong nhltng nam gan day
thl,l'chi~nchu tnJdngd§y m~nhphan cap quan
Iy trung udng - dia phlJdng, Quoc h(>i, Chinh
phudi3saad6i, b6 sung, ban hanhcac van ban
phap lu~t quy d!nh th§m quyen cua chinh
quyencaccaptheo huongphancapm~nhme
hdn cho dia phudng.Thong qua cac quy dinh
cua phap lu~t quyen h~n, trach nhi~m cua
ngudjdungdau Cdquan hanhchinhcaccapdi3
dUQcxac dinh ro hdntrlJoc.Tuy nhiemnhin m(>t
cach t6ng quat thi cac quy d!nh ve quyen h~n,
trachnhi~mcuanguoidungdauCdquan hanh
chinhcac capd nuocta van con nhieuh~nche:
quyen h~n, trach nhi~m ca nhan con thieu cl,!
th~; nhieutrudnghQprat kh6 xac d!nhtremthl,l'C
te khi nao ngudi dung dau t6 chuc hanh chinh
thl,l'C hi~n hanh vi vi ml,!c dich cong - hanh vi
cong vI,!va khi nao thl,l'chi~n hanh vi ca nhan
(vi ml,!cdich, nhu cau rh3ngtlJcua chinh hQvoi
tinhcachla m(>tcongdan,m(>tconnguditrong
xi3h(>i);quyen giam sat cua cong dan doi voi
ho~t d(>ngcong vI,!cua cac ca nhan, t6 chuc
nhanuoccon rat h~nche.Thong qua m(>tso vI,!
an Iontrong thdigianvaaquachothayconc6
nhieu lung tung, bat c~p, kh6 khan khi xa Iy
trlJdnghQpnglJdidUngdau t6 chuc hanh chinh
(*) Vi~n NCKHTCNN - BQ NQi v~.

. Tf!. NGQC HAl (*)

khong ki~msoat dlJQchanh vi cua cap duoid~
xay ra h~u qua nghiem trQng v.v. Thong qua
cac quy dinh phap lu~t cua m(>tso nuoc nhLt
Phap,Duc, Ha Lan v.v.bai viet nay xin neum9t
so n(>idung trong vi~c quy djnh quyen h~n,
trach nhi~mva cd che ki~m soat hanhvi cong
vI,!cua ngudi dung dau Cdquan hanh chinh cac
capvoimongmuongQimdm(>thuongsuy nghi
cho cac chuyen gia I~p phap, I~p quy khi quy
d!nh trach nhi~m, quyen h~n va Cdche ki~m
soat hanh vi cong vI,!cua nglJdidUngdau Cd
quan hanhchinh caccapd nuocta.

I. Quy djnh quyen hi1'ncua nglJdi dUng
dau cd quan hanh chinh cac cap theo quyen
h~ cap cua CQng hoa Phap

Quyenh~caplaquyenbentrongnhatthiet
phai c6 cua moi t6 chuc va cua ca h~ thongto
chuc hanh chinh ma d d6 nhltng th~ nhannay
dUQcd~t duoi quyen nhltngth~ nhan khacthee
tr~t tl,l'thu b~c.Quyen h~ cap la khai ni~mnam
trongt6 hQpcac khaini~mcua n(>idungt6 chuc
thl,l'chi~n q,uyenIl,I'chanh chinh nha nuocthee
chieu dQC.a nuocta, quyen h~cap (cacnlJdCsa
dl,!ngngonnglt tiengAnh thi dungcl,!mta floorof
competenceho~cfloorofauthorityd~diE~nd~tn9i
dungcua quyenh~cap)la khaini~mchuadLtqc
sa dl,!ngchinhthuc trongcac van bancuaDang
va Phaplu~tcua Nhanuoc.TuynhientrongthlfC
te nghiencUumad~cbi~tla cacnghienCltuve

Lu~t Hanh chinh thi thu~t nglt nayduQCsadl:mg
kha ph6 bien. Ve phlJdngdi~n ngon nglt thi thu~t
nglt quyen M cap dlJQCdlJavao sa dl,!ngIanoau
tien d mien Nam Vi~t Nam khi cac lu~tgia cuache
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dQ Sai Gon cO chuy~n dich cuon "Quyen hanh
chfnh"cua tac gia nglloi Phap la Jean - Michel de
forges va sau nay dllQc lu~t sll Nguy~n Th! Di~u
Cd dich lfi)ivao nam 1995(1).

Theo Iy thuyet ma Jean - Michel de forges
da trinh bay trong cuon sach k~ trem thi quyen
h~ cap xuat hi~n mQt cach m~c nhiem tCtmQt
quyet dinh phap Iy ve t6 chaco Vf dl): mQtcong
chac dllQc b6 nhi~m vao vj trf lanh dfi)ocua mQt
t6 chac hanh chfnh thi quyen h~ cap se m~c
nhiem phat sinh doi voi cac cong chac khac
khong dllQCb6 nhi~m vao vi trf lanh dfi)o, khong
can thiet phai co mQt van ban ri{mg quy d!nh
rang cac cong chac (nhan viem) phai phl) tung
slJquan Iy dieu hanh cua cong chac (Ianh dfi)o).
COngtlldng tlJ nhll v~y quyen h~ cap cOng pMt
sinh giiia ca nhan, t6 chac hanh chfnh cap trem
voi ca nhan, t6 chac hanh chfnh cap dlloi trong
h~ thong hanh chfnh chieu d9c (Vf d.l) giiia
ngLtoi dltng dau Cd quan hanh chfnh quoc gia
voi nglloi dltng dau Cdquan hanh chfnh cua cac
dia phlldng ho~c giiia nglloi dang dau Cd quan
hanh chfnh dia phlldng cap tlnh voi nglloi dltng
dau Cdquan hanh chfnh dia phlldng cap huy~n,
xa) (2). COng thee Jean - Michel de forges thi
slJ m~c nhiemve quyen hfi)nva trach nhi~m cua
quyen h~ cap khong he ngan can vi~c co mQt
van ban rieng quy dinh ve quyen hfi)n, trach
nhi~m cua lanh dfi)o, nMn vien va moi quan M
giiia h9 tren nguyen tac nhan vien phai phl)c
tung lanh dfi)O, cap dlloi phai phl)c tung cap
tren, m~nh I~nh - phl)c tung trong hanh chfnh.

D~ co quyen h~ cap trlloc het phai co Cd
cau t6 chac voi cac bQph~n khac nhau ve chac
nang, nhi~m vl). Phai xac dinh ra cac vi trf chac
danh cong tac cung voi cac nhi~m Vl),.quyen
hfi)ncua moi vi trf cong tac trong t6ng th~ chung
cua moi t6 chac va cua ca h~ thong t6 chac
hanh chfnh. Trong quyen h~ cap vi~c xac dinh
ra quyen hfi)n,trach nhi~m cua nglloi dltng dau
Cdquan hanh chfnh la rat quan tr9ng bdi vi: Cac
hanh vi, hOfi)tdQng voi tll cach la nglloi dltng
dau Cd quan hanh chfnh deu mang y nghia t6
chac, dfi)idi~n cho t6 chac, bao dam cac gia tri
cua t6 chac cOng nhll cac thanh vien cua t6
chac (cac hanh vi nay dllQc 99i la hanh vi cong

- Public actions, d~ pMn bi~t voi hanh vi ca
nMn -vi nhiing nhucau, ml)c dfchca nhancua
nglloi dltng dau t6 chac hanh chfnh - Pravate
actions). Trong quyen h~ cap, quyen hfi)n cua
nglloi dltng dau Cd quan hanh chfnh dllQC xac
djnh gom cac quyen can thiet va quyen hfi)n
phl):

- Quyen hfi)n can thiet la cac quyen can va

du d~ cap tren co th~ truyen I~nh, thay d6i, bai
be quyet djnh cua cap dlloi (quyen ra chi thi,
quyen huy be quyet dinh do nhiing nglloi dlloi
quyen ban hanh va quyen slra d6i nhiing quyet
dinh ma minh cho la thfch hQp hdn).

- Quyen hfi)n phl) la moi cap tren theo h~
cap, trong khuon kh6 quyen hfi)ncan thiet cua
minh voi tll cach la thu trlldng Cd quan hanh
chfnh, co th~ dllQc phep bat nhiing hanh vi cua
nglloi dlloi quyen thlJc hi~n phai tuan theo
nhiing hinh thac ki~m tra nhat dinh (vf dl): co
th~ quy dinh ding slJ chuan y la can thiet doi voi
mQt so 10fi)iquyet djnh ho~c cac ky thu~t kMc
nhll phai co ky "nhay" cua nglloi tham mlfU
chuyen mon v.v.) hay dinh chi thi hanh quyet
dinh. Sd dT99i la quyen hfi)nphl) vi chung chi la
h~ qua cua nhiing quyen hfi)ncan thiet va ngay
khi khOngco cac quyen hfi)nphl) thi van du d~c
trllng cho quyen h~ cap.

Xac djnh quyen hfi)n,trach nhi~m cua nglloi
dltng dau Cdquan hanh chfnh cac cap theo quyen
h~ cap co LtUdi~m la nglloi dltng dau Cd quan
hanh chfnh co quyen chu dQngtrong vi~c Slrdl)ng
quyen hfi)nphl) d~ ki~m soat cong vi~c. Tuy nhien
cOng co nhiing hfi)nche nhll cac quyen hfi)ncan
thiet cua nglloi dltng dau Cdquan hanh chfnh chi
dllQc thlJc hi~n thu~n IQikhi va chi khi pMp lu~t
nQidung quy d!nh cl) th~ cac tieu chf d~ xac djnh
slJ sai trai ve nQidung cua van ban cap dlloi voi
HiE~npMp, lu~t va cac van ban cua cac Cdquan
Nha nlloc cap tren. Do v~y kho quy trach nhi~m
doi voi nglloi dltng dau Cdquan hanh chfnh.

II. Trach nhi~m cua ngU'di dUng dau cd
quan hanh chinh cac cap theo lu~t cong va
lu~t tU'

Cac nllDcthuQch~ thong phap lu~t chau
Au Il)cdja phanchiah~thongpMp lu~tqu6cgia
thanh lu~tcongva lu~ttll. Lu~tcongva lu~ttll la
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cac khai ni~m dung d~ chi h~ thong cac quy
ph~m thu9C cac nganh lu~t khac nhau trong h~
thong phap lu~t quoc gia, dieu chinh cac quan
h~ xa h9i vCJiphU'ong philp khong giong nhau
theo truyen thong dfm lu~t (Civil Law). Lu~t cong
la toan b9 cac quy ph~m phap lu~t dieu chinh
moi quan h~ gifta cac co quan nha nU'CJcvCJi
nhau va gifta nha nU'CJcvCJitU' nhan. Lu~t tU' la
t6ng hgp cac quy ph~m phap lu~t dieu chinh
quan h~ gifta cac tU'nMn. Neu nhU'phU'ongphap
dieu chinh cua lu~t cong dU'gc d~c trU'ng bang
m~nh I~nh don phU'ong, thi phU'ong philp dieu
chinh cua lu~t tU'dU'gcd~c trU'ng bang Sl,lthoa
thu~n'I chI.£)oi tU'gngdieu chinh cua lu~t cong
hU'CJngWi Igi fch cong, con doi tU'gngdieu chinh
cua lu~t tU' hU'CJngtCJiIO! fch tU'.

Tu sl,l nh~n di~n so b9 ve lu~t cong vCJilu~t
tU',tra I~i van de trach nhi~m cua ngU'oidUng dau
co quan hanh chfnh ta thay: trach nhi~m cua
ngU'oidUng dau co quan hanh chfnh dU'gcxac
djnh tremco sa hanh vi cong cua ngU'oid6. Hanh
vi cong la toan b9 cac ho~t d9n9 vCJitU' cach
ngU'oidUng dau co quan hanh chfnh vi d9ng co,
ml,lc dfch, Igi fch chung cua t6 chuc, cua xa h9i.
Khac vCJihanh vi tU'cOng cua chfnh ngU'oid6 la
thl,lc hi~n cac ho~t d9ng vCJiv! trf cong dan, m9t
thanh viemtrong xa h9i, theo d9n9 co, ml,lc dfch
va nhu c8U cua riemg hQ.Tremco so phan lo~i
hanh vi nhU'v~y ta c6:

- Nhom nhftng hanh vi cong dU'gc dieu
chinh bai lu~t cong, ngU'oi dung dau t~ chuc
hanh chfnh phai chiu trach nhi~m theo lu~t cong
(vf dl,l trach nhi~m ky lu~t hanh chfnh, xli' ph~t
hanh chfnh, trach nhi~m hinh sl,l v.v.);

- Nh6m nhftng hanh vi tU'dU'gc dieu chinh
bai lu~t tU',ngU'oidUng dau t6 chuc hanh chfnh
khi d6 la cong dan, con ngU'oitrong xa h9i phai
chiu trach nhi~m theo lu~t tU'(vf dl,l trach nhi~m
vCJibo m~, vg con, trach nhi~m dan sl,l v.v.).

C6 th~ so do hoa n9i dung nay nhU'sau:
Qua so do ta thay, ngU'oidung

dau t6 chuc hanh chfnh luon chju
trach nhi~m ca nhan cho mQi hanh
vi cua hQ.SI,l phuc t~p da phat sinh
tu chfnh di~m nay: M9t m~t khi thl,lc
hi~n hanh vi cong la Iuc ngU'oidUng

I Himhvi c6ng I ~

. Chju trach
nhi~m ca nhan

I Himhvi hI I~

dau co quan hanh chfnh hanh d9n9 cho t6 chuc,
thay m~t t6 chuc, nMn danh t6 chuc, vi ml,lcdfch
va Igi fch chung cua t6 chuc nhU'ngtrong trU'dng
hgp c6 sai lam (k~ ca trU'onghgp do khong ki~m
soat dU'gc hanh vi, ho~t d9ng cua ngU'Oidl/oi
quyen) thi hQphai chju trach nhi~m ca nhan. M~t
khac, theo 1'1thuyet ve hanh vi quan 1'1cho phep
cap trem trong h~ thong cap b~c hanh chfnh sa
dl,lng quyen h~n cua minh ma khong pMn. bi~tIy
do mang tfnh tUc thoi hay 1'1do mang tfnh phap
che. Do v~y rat de d~n den vi~c thl,lc hi~n hanh
vi cong vi ml,lc dfch tU', cong - tU' khong r5 rang,
Igi dl,lng cong mltU Igi ca nMn, khong ki~m soat
dU'gc ho~t d9ng cua ngU'oi dltng dau cO quan
hanh chfnh cac cap v.v.

£)~ giai quyet nhftng van de nay ngl/oi ta
tim den cO che ki~m soat hanh vi cong vl,I cua
ngU'oi dUng dau cO quan hanh chfnh cac cap.
Co che ki~m soat hanh vi cong vl,I cua ngl/ai
dUng dau co quan hanh chfnh la cach thuc thl/c
hi~n khilc nhau d~ ki~m soat hanh vi cong v~
cua ngl/oi dung dau cO quan hanh chfnh. Be
ki~m soat hanh vi cong vl,I cua ngU'oidUng dau
co quan hanh chfnh, cac quoc gia theo h~
thong philp lu~t chau Au Il,Ic dia (nhU' CHLB
£)uc, Thl,lY £)i~n, Na uy v.v.) thl,lc hi~n nhilng
cach thuc, bi~n phap khac nhau: Che d9 baa
cao, dieu tran; thanh tra; ki~m tra; tai phan
hanh chfnh, tai phan Toa an; thl,lc hi~n che 69
cong khai thu nh~p, n9P thue, ki~m soat tai
khoan khi can thiet cua ngU'oi dUng dau Cd
quan hanh chfnh v.v.

Tuy v~y khong phai tat ca cac quoc gia
trong h~ thong phap lu~t chau Au Il,Icd!a 6eu
cung sll' dl,lng cac cach trem. £)ieu nay co nghia
la tuy theo dieu ki~n chfnh tri, xa h9i, trinh 69
phat tri~n cua dan chu, dan trf v.v. ma co sl/II/a
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co m(>t phan cua nhiing Iy do neu tren.
nhiing khong the d6 tat ca sl/ phien hat
ch~m tr~ deu la do khach quan.

Do v~y.de cai cach hanh chfnh d~t hi~u
qua thi thu trllang cac cd quan hanh chfnh
nha nlldc cac cap W so nganh. huy~n. thi va
X13.phllang. thi tran phai co trach nhi~'mday
m~nh cd che kiem tra. giam sat I~nnhau.

Trlldc het tren cac linhvl/c can phai ban
hanh tieu chf.dinhmltc motcach khoa hoc, do
la c~n Cltchu~n ml/c de' t6 chltc. cong dan
kiemtra. giamsat vi~cthl/c thi quan Iycua cac
Cdquan nha nlldc.Vi~ctuyen dl:mgcong chltc
bang hinh thltc thi tuyen cOng la m(>tcd che
mdidoi hoicac cd quan quan Iycan b(>.c6ng
chltc phai ban hanh tieu chf Cl:!the nhll: so
IllC;1ng,trinhd(>tieu chuan. dja chi can tuyen...
va t6 chltc thi de tuyen cong chltc m(>tcach
cong khai, minhb~ch. Ngllaidu tieu chuan va
d~t diem cao trong ky thi sa dllc;1ctuyen dl:!ng
cong chltc. khac phl:!Cnhieu ton t~i trlldc day
tronglinhvl/ctuyendl:!ngcongchltc.Ganday
Chfnh phu d13ban hanh quy djnh ke khai tai
san doi vdi d~i bieu H(>idong nhan d~n cac
cap la m(>tcd che Uchcl/c nham t~o dieu ki~n
cho nhan dan kiemtra, giam sat sl/ trung thl/C
va liemchfnhcua nhiing ngllai ltng cil d~ibieu
H(>idong nhan dan cac cap...

Nhieu n(>idung khac cua cai cach hanh
chfnhcOngcan phai t~o Cdche de day ri1~nh
kiemtra, giam sat I~nnhau nhl!: cd che kiem
tra. giam sat ch~t cha vi~c ban hanh v~n ban
quy ph~m phap lu~t;Cdche de giam sat vi~c
thl/c thi cua cac cd quan hanh chfnhnha nlldc
co dung chltc n~ng. nhi~mvI:!.tham quyen d13
dllc;1cquy djnh; Cd che de kiem tra cong vI:!,
giam sat cac ho~t d(>ngcong vI:!cua d(>ingO
can b(>.cong chltc; Cdche de danh gia dung
n~ng Il/C,pham chat cua d(>ingOcan b(>.cong
chltc;Cdche de kiemtra giam sat vi~csi1dl:!ng
hi~u qua ngan sach nha nlldc. Tren cac linh
vl/c khac cOngcan ban hanh tieu chfCl:!the de
kiemtra, giam sat I~nnhau nhl!: tieu chf giao
dat, cho thue dat, ban nha. cho thue nha cua
nha nlldc; phan b6 kinh phf...

Vi~ct~o cd che va day m~nh thl/Chi~n

cd che kiem tra. giam sat I~nnhau phai thl/c
hi~ntrlldc het a tltng CdQuantddn vi; sau do
tren l13nhth6 cua tltngdja phlldng.trongtUng
linh vl/c va phai kien quyet sila d6i, dieu
chinh nhiing bat c~p loi thai va xil Iynghiem
minh nhiing trllang hc;1Pvi ph~m. Cd che kiem
tra. giam sat I~n nhau phai theo hlldng cling
nhau hoan thanh nhi~m VI:!.ngllai giam sat.
ngllai dllc;1cgiam sat. Cdquan giam sat va Cd
quan dllc;1cgiam sat thllang xuyen quan h~
va lam vi~ctren tinhthan ca hai cling hoan
thanhnhi~mvI:!.ca haiclingdllc;1c.khongnen
ke thang, ngllaithua..

QuvdinhqUvenhan,Irachnhiim
Vaco.chi'kiemsoal... ·

(Tiep theo trang 38)

chQn Cdche kiem soat cho thlch hc;1P.Th~m chi
ngay trong m(>tbi~n phap thi doi tllc;1ng.tfnh
chat. muc d(>.cach to chuc thl!c hi~n cOng
khong giong nhau (VIdl,!:Lu~tthanh tra Quoc
h(>iThl,!yDien quy dinh Thanh tra Quoc h(>i
giam sat cac vien chuc, nhftngngllaithl!chi~n
cong vi~c co lien quan den quyen Il!c cong
nhl/ngI~ikhonggiamsat ThutlldngChlnhphu.
B(>trllong Tll phap hay Lu~t thanh tra Quoc h(>i
Dan M~ch quy djnh vi~c giam sat dUQcthl!c
hi~n vdi cac B(>truong. cong chuc nha nllec va
tat ca nhiingnguai phl:!cvI,!trong chlnh quyen).

Tren day fa m(>tso n(>idung tham khao quy
dinh quyen h~n. trach nhi~mva Cdche kiem soat
hanh vi cong vI,!cua nguai dLtngdau Cd quan
hanh chlnhcac cap theo quy djnhcua phap lu~t
m(>t so nuec. Hy vQng dua I~i cho bc~mdQc nhCtng
thOngtintham khao hiJuIch..

Chu thich:
(1) Xem Lu~t Hanh chinh cua Jean - Michel

Deforges Giao sU dtfJih9C Pantheon -Asas, Paris
1/ do Lu~t sU Nguyen Thi Di~u Co dich, Nxb
KHXH, Ha N{ji 1995

(2) a Phapdonvi hanhchinhdiaphuongco
xa, tinh, vung va nhiJng don vi hanh chinh dia
phuong co quy che d~c bi~t. Tuy nhi{m, tac gia
cua bEli viet nay da dien dich theo thien huang
giong vOidon vi hanh chinh cua Vi~t Nam dd de
hinh dung va tranh giai thich nhieu
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