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ChCfng cii: Che djnh phdp ly 
quan trong trong to tung 

Bp Luit Tdtung Din sd(TTDS)ed hieu 
Iflc td ngiy 01/01/2003. Trai qua hdn 3 
nim thdc hien theo cic nguyen tie v i 
didu luit dflpc quy djnh chit che trong 
BLTTDS nhdng viec i p dung phip luit eua 
Toi i n trong xic dinh chflng cd van cdn 
nhidu vi'n dd bit cap. Trong khudn khd 
bai vidt niy, chung tdi mudn gidi thieu den 
quy vi van de nhay cim nhii ve hinh thdc 
v i cd y nghia quan trpng trong viec giai 
quydt ban chat cua mdl vg i n d in sfl. Dd 
l i vi'n dd chflng minh v i chflng cfl. 

Chfldng chflng minh v i chflng cfl gdm 
cd 20 dieu (td Didu 78 den Didu 97) l i 

mpt chddng quan trpng nhat trong 
BLTTDS. Bao taim len toin bd chdOng niy 
the hien quydn v i nghia vu eua mdi cdng 
d in, CO quan, td chflc khi tham gia vio 
quan he phap luit d in sfl. Ddng thdi eung 
the hien quyen ban v i trich nhiem cua 
Toi i n trong vi'n dd xic djnh chdng efl 
lrong viec gii i quyet cic vu i n tranh chap 
din sfl. 

Sd dl chung ldi ebo dd I I vi'n dd quan 
trpng bic nhi i vi: Mpt trong nhflng nguyen 
tie ed bin cua td tgng d in sd l i quyen tfl 
dinh doat eua cic dddng sd. Sad khi y chi 
cua ngfldi di kien dflpc the hien trong cic 
don kien nop tai Toi i n thi ngddi di kien 
cd quyen va phai ed nghia vg cung ci'p 
chflng cfl d iy du phge vg cho viec kien 
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eua minh. Ndu bit ky dfldng sfl nio khdng 
nop hoac nop khdng d iy du chflng efl eho 
Toi i n thi cung phai ehiu hau qua eua viec 
khdng nop hoic nop khdng diy du dd. Do 
dd, giao nop cung ci'p chflng cfl thd hien 
quyen va nghia vg cua dflPng sfl trong 
chflng minh v i chflng cfl. 

BLTTDS nim 2005, d i the hien tinh 
UU viet eua minh vdi nguyen tic de cao sd 
td djnh doat eua cae dddng sfl bang cic 
qui dinh ve hoi giai, hoi thuin, bing viee 
qui djnh Toi ehi xic minh nhdng chflng 
ed, t i i lieu do ddong sfl xuit trinh mi 
khdng tfl di didu tra. Trfl nhflng trfldng hpp 
dfldng sfl yeu ciu. 

Cie tranh chip trong din sfl cing 
nhidu. Cic dfldng sfl ngiy cing biet cich 
bio ve quyen ldi eua minh khi thu thip, 
eung ci'p cho Toi i n cae chdng cfl ed Ipi 
eho viec khieu kien eua minh v i bio ve 
minh quydn Ipi cfla minh khi bi ngfldi 
khac khdi kien. Tuy viy trich nhiem cua 
toi trong viec xic dinh ehdng ed lai l i vi'n 
dd c in dflpc quan tam hpn e i . 

Bdi vi suy eho eung Toi l i eP quan 
dflng ra hoi gi i i , phin xfl tranh chip gida 
cie ben dflPng sfl. Dd l im tdt cdng viec cua 
minh, loi c in n im vflng v i dinh gii chinh 
xic chflng cfl, l i i lieu cua cic ben dflpng sfl 
cung ci'p tfl dd mdi cd the dfla ra dflpc 
nhflng phin quydl khich quan, edng bing 
khidn cho ngfldi d in l im phuc, khi'u phge. 

Tuy nhien vi'n dd eung cip chflng cd 
vin chfla dflpc ca nhin, td chflc, cd quan 
khdi kien coi trpng dung mfle, chfla dflpc 
cic cap Toi yeu eau cung ci'p diy du hoic 
viec thu thip tai Toi cdng chfla dflpc lien 
hinh iriet de vi viy van dan den tinh trjng 
tinh ngay ly gian... D in bfle xuc khidu 
kien nhidu. 
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Vi phqm trong viec xdc djnh 
ChCfng cCf Id vi phqm nghiem 
trpng td tung 

Tai khoin 1 Dieu 83 BLTTDS ve xic 

dinh chdng cd qui dinh: Cic t i i lieu dpc 

dflpc ndi dung dflpc coi l i chdng cfl ndu l i 

ban chinh hoic bin sao ed cdng chflng, 

chflng thflc hpp phip hoic do cP quan, td 

chflc cd tham quyen cung ci'p, xic nhan. 

Tai khoan 2 didu 84 BLHDS qui djnh 

.rd trich nhiem cua Toi i n lrong viec tidp 

nhin chflng cfl. Toi i n phai lap bien ban 

ve viee giao nhin chflng cd. Trong bien 

ban phii ghi rd ten gpi, hinh thflc, ndi 

dung, die diem cua chflng cfl, sd bin, sd 

trang cua t i i lieu chfla dflng chdng cd, thdi 

gian nhin, ehfl ky hoac diem chi cua 

ngfldi giao nop, ehfl ky cua ngfldi nhin va 

ddng di'u cua Toi i n . Bien bin phai lap 

thinh 2 bin, mpt ban luu gid trong hd sP 

vu viec d in sd v i mdt bin giao cho dddng 

sfl nop chdng cd gifl. Sd di viec giao nop 

chflng cfl phii l im theo thu tuc chat ehe 

nhfl v iy l i nhim dim bio cho l i i lieu 

khdng bj dinh trio, gia mao, sda ehfl, thi i 

lac hoac hinh vi thu lieu chflng cd... 

Quy djnh chit che nhfl viy, nhflng 

tren thflc td vin edn nhCfng sai sdt lfl viee 

dinh gi i chdng cfl d in den xd sai v i bi 

khang nghj huy i n . Thflc id dinh gii 

chflng cfl sai, thien vi dinh gi i khong 

khich quan trong cic vu i n din sfl hien 

nay khdng phai l i hiem. Viy nen mdi cd 

nhflng vu in bj xd di xfl lai nhieu l in qua 

nhieu ci'p xd, lhdi gian keo d i i 10 nam, 

thim chi edn hdn nda mi khdng cd hdi 

kdt. Dfldi day l i mpt vi du cu the: 

Bi Nguyen Thi N kien dng Ngd Vin 

chidm d i i eua b i , theo b i N thi ngudn gdc 

dai tranh chip l i do bd me dng Van eho 

bd me b i , tren d i i cd 05 ngdi md eua 

ngfldi than trong gia dinh b i , me b i d i ke 

khai tai dia chinh x i . Lpi dpng luc b i di 

l im i n xa, dng Vin da cho ngfldi l i dng M 

v i b i C thue v i l im nhi d tren dien lich 

d l i dd. Bi yeu eau Toa In gi i i quydl tr i lai 

quyen Ipi chinh ding cua gia dinh h i . 

Tai bin i n sd tham, TAND huyen D 

linh B d i I p dpng Didu 136 Lual d i i dai; 

Didu 714; 716; khoan 3 Dieu 131; Didu 

136 Bp lull d in sfl, \d vd hieu hpp ddng 

thue QSDD gifla dng Ngd Vin vdi dng M 

v i b i C, chip nhin yeu ciu cua l i i 

Mdt phien tda gid dinh cua sinh vien Dgi hpc Ludt TP. HCM 

Nguyen Thj N, budc dng Ngd Van tra cho 
b i 359,9m' dit thd cfl. 

Sau khi xel xfl sp tham dng Ngd Vin cd 
d(Jn khing cio yeu ciu Toi i n ci'p phuc 
thim xem xel lai toin bd bin sP thim. 

Tai ban i n phuc thi'm, TAND tinh B 
d i cin cd khoin 2 didu 275 BLHDS: 
khoin 1 Dieu 136 Luit D i i dai xd: chip 
nhin khing cio cua dng Ngd Van, sfla 
toin bd ndi dung ban i n sp tham cua 
huyen D, theo dd quydt dinh 

1. Bic yeu ciu cua b i Nguyen Thj N 
kien ddi dng Ngd Vin dien tich dai l i 
359,9m2 tai thfla sd 1179, td ban dd sd 13. 

2. Cdng nhin dng Ngd Van cd quyen 
sddgng dien tich 359,9m'. 

Sau khi xel sfl phde tham, b i N cd dpn 
khidu nai yeu ciu TANDTC khing nghi 
ban in phuc thi'm cua TAND tinh B. Bi 
cho ring ngudn gdc dai tranh chap l i do 
cha me b i dd lai theo hd so ding ky dja 
chinh do me b i dflng ten. Do hoin cinh 
khd khan nim 2000 gia dinh b i di l im 
thue. Den nim 2002 ve thim nhi thi phit 
hien dng Vin d i ebo ngfldi khic thue d i i 
v i l im nhi tren dien lich d i i dd. 

Bin i n phuc tham ndi tren d i bi 
Chinh i n TANDTC Khang nghi yeu eau 
Hdi ddng xel xfl Giim ddc thim xel xfl 
lheo hfldng buy ban i n phuc thim ndi tren 
giao cho TAND tinh B xac minh, thu thip 
chflng cfl v i xet xfl phuc thi'm lai vdi li do: 

Toi i n phuc tham d i cin cd vio cic 

gii'y chuyen nhdpng quyen sfl dung d i i 

(BL 49, BL 53), dd khdng chip nhin yeu 

ciu kien ddi dit cua b i N. Nhdng cae giiy 

chuyen nhfldng quydn sfl dgng d i i dd ddu 

l i ban photocopy do bi ddn eung ci'p va 

ben nguyen ddn khdng thda nhin the hien 

tai bien ban phien toi so phuc tham v i BL 

60, 61 (bi Nguydn Thj N khdng thda nhin 

cie giiy td dd v i yeu eau dng Van xuai 

trinh ban gdc), m i khdng ed ed quan. td 

chflc cd tham quyen nio xic nhin l i vi 

pham khoan 1 Didu 83 Bd luit tdtung din 

sd ve xic djnh chflng cfl. 

Qua dd chung ta cd the thi'y vi pham 

trong viec xic dinh Chflng cfl l i vi pham 

nghiem trpng td tung vi khi xic djnh chflng 

efl sai se l im anh hfldng den tinh khich 

quan v i ket qua gii i quydt toin bd vg in . 

Xic dinh dgpc t im quan trpng cua 

viec cung ci'p v i dinh gi i chflng cfl, 

TANDTC eung da ed hfldng din ti mi lai 

Nghj quydt sd 04/2005/NQ-HDTP ngiy 

1 7/9/2005 ve "Chflng minh v i chflng cfl" 

ddng thdi cung cd cic mlu vd giao nh|n 

chflng cfl...Day l i v in bin luit r i i quan 

trpng khdng chi ddi vdi Thim phin khi xet 

xd mi cdng d in, dflong sfl eung r i i c in lim 

hidu v i nim vflng cic Hfldng dan lai Nghi 

quydt niy de viec khdi kien hoic liao ve 

quyen ldi cua minh dfl(X l("ii hdn.B 

S6 9/2009 phapUjm 




