
NHU CAL TICH HOP CAC GIA TRI TRUYEN THONG 
TRONC; \1() HINH NHA NUOC PHAP QUYEN VIET NAM 

Nhan dien su can thiet, ban chat, cac 
nguyen tac, dac trung co ban ciia 

Nha nude phap quy6n va qua trinh hien thuc 
hda thanh cac md hinh nha nudc cu the' trong 
ddi sdng chinh tri - phap ly ciia mdi qudc gia 
chinh la hien than ciia triet ly phat trien ddng 
thdi cung la bai hgc ciia triet ly phat trien, 
phan anh ket qua ciia qua trinh nhan thiic lau 
dai, kien tri, bin bi ciia toan nhan loai ciing 
nhu ciia mdi cdng ddng dan tdc - qudc gia 
cu the. 

Tu tudng ve Nha nudc phap quy6n dugc 
phat trien thanh hgc thuyet va trd thanh hien 
thuc td chiic nha nudc d nhieu qudc gia tu 
san tii thdi dai each mang tu san, gan vdi chii 
nghia lap hien tu san va qua trinh dau tranh vi 
quyen con ngudi cCing nhu qua trinh giai 
quyet mdi tuong quan quyen luc chinh tri 
giCra giai cap tu san vdi tu each la lire lugng 
tien bd xa hdi va giai cap phong kien lac hau. 
Cung tir dd, thuiit ngit "Nha nude phap 
quyen" bat dau dugc sir dung rdng rai, dugc 
hieu va van dung khac nhau tiiy theo cac gdc 
do nghien ciiu, ndi dung, muc dieh nghien 
ciru cung nhu each tiep can, quan diem giai 
cap, dieu kien va hoan canh ciia qudc gia, ... 
Cd ngudi nghien ciru nha nudc phap quyen tii 
gdc do ly luan, coi Nha nudc phap quydn 
khdng phai la hien tugng kinh nghiem, ma la 
md hinh ly luan', cdn ngudi khac lai tiep can 
nd tii phuang dien thuc ti^n. Trong xay dung 
khai niem Nha nude phap quyen cd ngudi sii 
dung phuang phap triru tugng hda, ngudi 
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khac lai dua tren ca sd liet ke cac dau hieu 
dac trung cua nd. Cd ngudi nhan dien Nha 
nudc phap quySn bang each phan tich, d\in ta 
mdi quan he giira Nha nudc phap quyen vdi 
dan chu, vdi dao diic hoac tiep can tir phuang 
dien td chiic thuc hien quyen luc nha nudc, 
cu the la su phan chia hoac phan cdng thuc 
hien ba quyen: Quyen lap phap, quySn hanh 
phap va quyen tu phap, hoac trinh bay nd 
bang su rang buge eiia Nha nudc vao phap 
luat va viec sii dung phap luat ciia Nha nudc, 
v.v. Tuy nhien, dii vdi gdc do va phuang phap 
tiep can nao thi giira tat ca nhung quan niem, 
nhirng tu tudng va thiic tiln Nha nudc phap 
quyen van noi len nhirng diem chung, dgng 
lai tir nhiing gi can ban nhat, d nhirng diem 
giao thoa nhat trong sudt chieu sau ciia lich 
sii chinh tri the gidi. 

Mgt each ban chat nhat, Nha nudc phap 
quy6n dugc hieu la each thiic sii dung va 
bieu thi quyen luc nha nudc dan chii, chdng 
dgc doan, chuyen quyen ma nen tang va dai 
lugng quan trgng nhat cho each thiic thuc thi 
quyen lire dd la phap luat. Ndi mot each 
ngan ggn han, Nha nudc phap quyen la mot 
phuang thiic de thuc hien dan chii, la md 
thiic td chiic giiip cho viec thuc hien nhirng 
muc tieu mang tinh ban chat cua mdi che do 
chinh tri dan chii. Nha nudc phap quy6n - do 
dd - chinh nd khdng phai la ban chat ciia bat 
ky mgt Nha nudc rieng biet nao. Ciing do dd, 
khdng the cd mgt dinh nghia day dii cho 
khai niem Nha nudc phap quyen vdi nhirng 
thanh id mang tinh cdng thiic hoac "nhat 
thanh bat bien"". Va tir dd, khdng the cd mgt 
mg hinh Nha nudc phap quydn chung cho 
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mgi qudc gia. Ben canh nhung gia tri chung, 
nhirng yeu td "nhat thiet phai cd" thudc ndi 
ham khai niem Nha nudc phap quyen da 
dugc thira nhan va van dung tuong ddi nhat 
quan, md hinh Nha nudc phap quyen d mdi 
qudc gia cu the cung nhat thiet phai dugc 
hinh dung tren co sd tinh den cac yeu td dac 
thii ciia mdi qudc gia tren nhieu phuang dien 
nhu: Dac thu ciia che do chinh tri, tuong 
quan giai cap, dac thii ve cau true nin tang 
kinh te, dac thii ve van hda, dac thii ciia 
truy6n thdng chinh tri - phap ly ciia dan tdc -
qudc gia... Tren tinh than dd, viec nhan dien 
day du cac gia tri truyen thdng duge xem la 
mgt trong nhirng tien de nhan thiic quan 
trgng gdp phan xac lap md hinh Nha nudc 
phap quyen phii hgp, ddng thdi quy dinh dac 
diem va cac bude di cu the cila qua trinh 
hien thuc hda chinh md hinh Nha nudc phap 
quySn dd. 

O Viet Nam, lich sir hang ngan nam xay 
dung va bao ve dat nudc dien ra ddng thdi 
vdi qua trinh td chirc va hoan thien bd may 
quan ly dat nudc da de lai nhi6u truyen 
thdng chinh tri - phap ly mang gia tri duong 
dai can dugc tinh den khi xay dung md hinh 
Nha nudc phap quyen hien nay. 

Thii nhcit, truyen thdng ve tinii chat nhdn 
ddn ciia Nhd nUdc 

Dudng nhu cd sir mau thuSn khi ndi rang 
Nha nudc Viet Nam trong lich sir cd tinh 
chat nhan dan rdng rai khi ma gan nhu sudt 
trong lich sir Viet Nam, Nha nudc dugc td 
chuc theo hinh thirc quan chii trung uang tap 
quy6n - hinh thirc nha nudc thudng dugc gan 
vdi tinh chuyen che, phan anh dam dac tinh 
chat giai cap ciia Nha nudc. Tuy nhien, dac 
thii ve tinh nhan dan va sir thdng nhat giira 
tinh nhan dan va tinh giai cap cua Nha nudc 
Viet Nam hi dieu cd tha ly giai dugc tir chinh 
dac thu ciia lich sii Viet Nam, khdi ngudn tir 
su ra ddi ciia Nhii nirdc dau tien d Vict Nam 
va the hien id net trong toan bd bdi canh tdn 
tai cua Nha nudc Viet Nam. 

Cac nha nghien ciru lich sir da khang 
dinh dugc rang, Nha nudc dau tien d Viet 
Nam (Nhii nudc Van Lang - Au Lacj xuat 

hien khoang the ky Vll-Vl trude cdng 
nguyen. Day la td chuc nha nudc xuat hien 
sdm ca v6 thdi gian, ca vd mu:e dg chin mudi 
cua cac dieu kien kinh te - xa hdi. So vdi toan 
bd khu vuc Bac A \'a Ddng Bac A, Nha nudc 
Van Lang - Au Lac chi xuat hien sau Nha 
nudc Trung Qudc cd dai. Nha nudc Van Lang 
- Au Lac xuat hien khi che dg tu hiru da hinh 
thanh, nhung mdi chi the hien dudi hinh thirc 
tu huu ve tu lieu sinh hoat, khi phan hda xa 
hdi da di6n ra nhirng cudc dau tranh giai cap 
chua thuc sir gay gat. Ndi each khac, Nha 
nudc xuat hien tren nin mgt trang thai phan 
hda xa hgi khdng dien hinh, nhu cau bao ve 
Igi ich giai cap chua thuc sir dat ra mgt each 
bire bach. Trong bdi canh dd, Nha nudc ra ddi 
chu yeu do nhu cau bao ve Igi ich chung cua 
egng ddng trude su de dga cua thien nhien va 
cua nan ngoai xam. Chinh vi vay, ngay tir 
dau, Nha nudc tdn tai vira vdi tu each la ke 
thdng tri, dai dien cho Igi ich ciia bd phan xa 
hgi nam quydn luc kinh te, vira vdi tu each la 
ngudi dai dien cho Igi ich chung ciia cdng 
ddng dan tdc, la "ngudi cha cua sd ddng". 
Ndi each khac, ngay tir dau, Nha nudc Viet 
Nam da mang trong nd hai tinh chat: linh 
giai cap va tinh nhan dan, tham chi tinh nhan 
dan ndi trdi hon tinh giai cap. 

Tinh chat nhan dan ciia Nha nudc trd 
nen dam dac hon trong nhan thiic chinh tri 
ciia cu dan Viet khi dai nudc chung ta roi 
vao trang thai bi dd hd bdi phong kien 
phuang Bac trong khoang 10 the ky. Hoan 
canh lich sir dac biet da khien md dan di tinh 
chat giai cap va sau sac them tinh chat nhan 
dan cua Nha nudc. Trong tam thu:c ciia ngudi 
Viet da hinh thanh mgt each nhin nhiin ve 
chinh quyen theo kieu rat rieng: Hoac dd la 
cua ta, hoac dd la ciia dich. Neu ciia ta se 
nhan dugc su ung hd, neu la cua dich se vap 
phai su phan khang'. 

^ Xem Bao cao t6ng quan de tiii cap Nha nuoc 
(KX. 10.08): "NhiJng dac trung co ban ciia bo may 
quan ly dat nuoc va he thong chinh tr; nuoc ta trude 
thai ky d6i moi", tr.33. 
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Truyen thdng chinh tri dgc dao dd da 
nhap than vao cac Nha nudc phong kien dgc 
lap trong cac giai doan lich sir tiep theo. Mdi 
tri^u dai khi cham lo den Igi ich cua tap doan 
giai cap minh khdng the khdng dua vao siic 
manh ciia ca dan tgc, khdng th6 khdng cd su 
cd ket ngi bd ehiit che trude nan ngoai xam, 
cung khdng the khdng thuc hien tdt nhirng 
chiic nang xa hdi (trude het va chii yeu la 
hoat ddng dap de phdng lut) dap ling quyen 
Igi CLia mgi tang Idp nhan dan. Mat khac, che 
do dcing ca'p phong kien Viet Nam lai cd ket 
cau long vdi bieu hien eta ihi la tinh de 
chuyen hda, khdng tdn tai mgt ranh gidi cue 
doan giira cac dang cap, khien cho s\i cue bd 
giai cap khdng trd nen phd bien. Toan bd 
nhiing di^u dd, xet tren phuang dien he luan, 
tat yeu se dan den su ndi trgi ciia tinh dan 
tdc, tinh nhan dan trong tuong quan vdi tinh 
chat giai cap ciia Nha nudc ta. 

Tinh nhan dan noi trgi trong ban chat 
cua Nha nudc la mgt gia tri lich sir dac trung 
va hei sue thuan Igi khi chiing ta dat van de 
xay dung Nha nudc phap quyen xa hgi chii 
nghla Viet Nam - mgt Nha nudc ma tieu chi 
dau tien cho su hien dien ciia nd la Nha nudc 
ciia nhan dan, do nhan dan, vi nhan dan, the 
hien quyen lam chii ciia nhan dan. Tat nhien, 
giira mgt Nha nudc "cd tinh nhan dan ndi 
trgi" vdi mgt ttha nudc "ciia nhan dan, do 
nhan dan, \i nhan dan, the hien quy6n lam 
chu ciia nhan dan" cd mgt khoang each khac 
biet rat Idn. Cai gdc ciia Nha nude phap 
quy^ii la viec thira nhan va bao dam bao thuc 
hien quy»3n li/e ciia nhan dan vdi each hi6u 
"nhan dan" la ngudi chu ciia quy6n luc va vi 
vay, quyen lire nha nudc phai la san pham 
CLia y chi nhan dan, qua trinh td chiic va thuc 
thi quy^n luc nha nudc phai dua tren co sd 
tdn trgng nhung quyet dinh chinh tri cua 
nhan dan, sir lira chgn chinh tri ciia nhan 
dan. Trong khi dd, "tinh nhan dan noi trgi" 
cua Nha nudc Viet Nam trong lich sir chi 
phan anh tuang quan giira cac mdi quan tam 
cua Nha nudc vdi tu each la ddi tugng ciia 
vice thuc thi quyen liic nha nudc. "Nhan 

dan" d day chi la lire lugng chiu sii tac ddng 
ciia quySn lire nha nudc. Thiic chat ciia "tinh 
chat nhan dan" chi la su dinh lugng ve cac 
bien phap dugc Nha nude ap dung theo 
hudng tdn trgng Igi ich ciia nhan dan. 

Mac du vay, truyen thdng vi nhan dan, 
tdn trgng Igi ich nhan dan ciia he thdng cdng 
quygn d Viet Nam da tao ra dudng dSn tot 
cho viec hinh thanh mgt Nha nudc cua nhan 
dan, do nhan dan, vi nhan dan. Tir mgt 
phuang dien khac, dac thii dd ciia lich sii 
cung dat ra yeu cau bLi:c thiet phai xay dung 
dugc mgt thiet che nha nudc ma trong dd 
giai cap cam quy6n nhap than dugc vao dan 
tdc tren co sd vi tri chii the quySn luc ciia 
nhan dan dugc de cao. Chinh vi vay, md hinh 
Nha nudc phap quyen dugc xay dung d Viet 
Nam phai la md hinh phan anh dugc vi the 
chii the ciia nhan dan, cd ca che tdn trgng Igi 
ich CLia nhan dan, dung hda dugc Igi ich giai 
cap cam quyen vdi Igi ich chung ciia dan tdc 
va nhan dan. Cung theo hudng dd, md hinh 
Nha nudc phap quyen duge xay dung d Viet 
Nam phai la md hinh cho phep the hien duge 
tinh dai dien thdng qua viec tao ra kha nang 
Ihi hien va thuc hien tot chiic nang xa hdi 
cua Nha nudc. 

Thu hai, truyen thong xdy dUng mgt Nhd 
nuac trung uang tap quyen cd su phdn cdng 
vd phdi hap giila cdc ca quan nhd nudc 
trong hoat ddng dieu hdnh, quan ly dat nudc 

Cho den nay, mac du viin cdn nhiSu y 
kien khac nhau vi cau triic kinh te - xa hdi 
va tir dd cd nhi6u y kien khac nhau xi hinh 
thai kinh te - xa hdi Viet Nam trong cac giai 
doan phat trien cua lich sir nhung hau nhu 
khdng cdn cd su tranh luan ve hinh thLi:c td 
chu-c Nha nudc Viet Nam. Cho den trude 
Cach mang thang Tam, chinh the ciia Nha 
nudc Viet Nam - trir mgt sd giai doan cat cut 
ngan - d6ii dugc td chiic theo hinh thiic quan 
chii trung uang tap quyen. Tuy van mang 
day dii nhung diic trung chung ciia Nha nudc 
quan chii nhung bdi canh cu ihi cua lich sir 
Viet Nam da tao ra mgt md hinh "tap quydn 
cd dieu tiet" vdi bieiu hien cu the la quydn 
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luc tap trung ve chinh quyen trung uang va 
mu:c do chuyen che khdng cao nhd su tdn tai 
cua cac ca che dieu tiet, che udc hanh vi ciia 
nha vua - ngudi chii cua quyen lire. 

Trong nen quan chu, quyen lire nha nude 
thudc ve nha vua va bie'u hien qua cac hanh 
vi quyen luc ciia nha vua trong viec dieu 
hanh dat nudc. 6 Viet Nam, hoat ddng dieu 
hanh dd duge trien khai chii yeu d trieu dinh 
trung uang thdng qua ddi ngu quan lai - bd 
phan tu van, phu ta va thuc thi quyen luc cua 
nha vua. Cac menh lenh mang tinh quyen luc 
deu xuat phat tir chinh quyen trung uong va 
duge thuc hien tai chinh quyen co sd (lang 
xa). Cac cap chinh quyen khac tdn tai vdi tu 
each la cac cap trung gian, ddng vai trd 
truyen dat menh lenh ciia trung uang xudng 
CO sd va chuyen giao cac ddng gdp (thue, 
linh) CLia cdng ddng cu dan lang xa cho 
chinh quyen trung uong. Nhu vay, chinh 
quyen trung uong giir mgt vi the' dac biet 
quan trgng trong he thdng thuc thi quyen luc 
nha nudc. Thuc tien lich sir Viet Nam cho 
thay, sir phan dinh va duy tri mdi quan he 
quyen luc theo hudng ndi tren mac dii cd han 
che tinh chii dgng, sang tao ciia dia phuang 
va qua dd han che' nang lire td chitc thuc thi 
quyen lire ciia bg may nha nudc, nhung 
chinh nd lai tao ra uu the cua Nha nude khi 
can phai nhanh chdng dua ra nhiing quyet 
sach quan trgng trong nhiing thdi diem nhat 
dinh, ddng thdi cho phep dam bao su thdng 
nhat ciia quyen luc. Hieu qua quan ly eiia 
Nha nudc trong lich sir la mgt minh chirng cu 
the cho tinh uu the' nay. 

Trong cau true bd may nha nirdc, md 
hinh tap quyen ciia hinh thirc nha nudc quan 
chii tat yeu tao ra su tiip trung quyen luc vao 
tay ngudi diing dSu Nha nudc. Tuy nhien, 
lich sii td chirc Nha nudc Viet Nam cho thay 
sir tdn tai phd bien va hieu qua cila mgt co 
che phan cdng va phdi hgp tuong ddi trong 
viec thuc thi quyen lire nha nudc quan chu. 
Dieu nay the hien diic biet rd net d bd may 
chinh quyen trung uang. Ve dai the, trieu 
dinh trung uong thudng duge td chirc thanh 

cac bd phan, gdm: Vua, co quan tu van (Tam 
thai, Tam thieu...), ca quan quan ly (diing 
dau la Te tudng, cac Bd, cac Tu), co quan 
giam sat (cac Khoa, Ngu sir dai), co quan xet 
xu (Dai ly tu), cac co quan giup viec khac 
(Han lam vien, Ddng cac vien. Thai y vien, 
Tdn nhan phu, co quan van phdng...). Vdi 
mgt trung tam quyen lire thdng nhat la nha 
vua, toan bd hoat ddng eiia bd may dd dugc 
trien khai tren nguyen tac "tdn quan quyen", 
khdng chap nhan phan chia quyen luc, khdng 
cd sir phan biet rach rdi giira cac bg phan thuc 
hien quyen lire nhung da cd sir phan tach nhat 
dinh thanh he thdng cac co quan chuyen mdn, 
ddng thai giira cac co quan chuyen mdn dd cd 
nhtmg CO che' de phdi hgp thuc thi quyen luc. 
Cd the lay mgt vi du de minh chung: Trong 
md hinh cau true bd may ndi tren, Bd la co 
quan dugc giao thuc hien chiic nang quan ly 
nha nudc. Day la loai co quan dac biet quan 
trgng trong he thdng co quan thuc hien quyen 
hanh phap, bdi le cac Bg cd quyen nhan danh 
nha vua de ap dung luat le hoac thi hanh 
nhiing menh lenh do nha vua ban ra. Trong 
pham vi dd, Bg cd quyen dieu hda cdng vu. 
Tuy nhien, Bd lai cd mgt chirc nang quan 
trgng khac la lam nhiem vu tu van cho nha 
vua trong viec dieu hanh thuc te linh vuc dugc 
giao phu trach va do vay, tir gdc do cdng viec 
ciia minh, Bd cd quyen de xuat ke hoach xay 
dung luat, tien hanh soan thao cac du an luat 
trinh nha vua quyet dinh ban hanh. Tren thuc 
te, hau het cac van ban luat dugc ban hanh d 
nudc ta trong thdi ky phong kien deu xua't 
phat tir sang kien lap phap ciia cac Bg va do 
cac Bd soan thao. Trong y nghla nay, sir phdi 
hgp giira lap phap va hanh phap la hoan toiin 
cd the nhan thay. Tuong tu nhu vay, co quan 
thuc hien quyen xet xir chua khi nao dgc liip 
hoan toan vdi cac ca quan quan ly nha nudc, 
tham chi tai cac cap chinh quyen dia phuang, 
hai loai co quan nay cdn dugc nhiip chung vdi 
nhau trong chiic trach, quyen han ciia vien 
quan diing dau cap hanh chinh dia phuang. 

Nhu vay, lich sir td chirc Nha nudc Viet 
Nam la lich sir xay dung mgt Nha nudc nhat 
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nguyen tren nin mgt qudc gia dan nhat, tap 
quyen ve trung uang vdi quan quyen la tren 
het, phan cdng, phdi hgp thuc hien cac linh 
vuc chuyen mdn giiia cac ca quan nha nudc 
khac nhau nhung khdng cd su phan lap va su 
phan biet rach rdi giira cac bd phan thirc hien 
quyen lire. Dac diem mang tinh xuyen sudt 
nay can phai dugc nhan dien day dii khi 
chiing ta thiet ke md hinh Nha nudc phap 
quyen xa hdi chii nghla hien nay. Md hinh 
nha nudc cd the van hanh hieu qua d Viet 
Nam phai la md hinh khdng chap nhan sir 
phan quyen ciing nhac, cung khdng the la 
md hinh tap trung hda tuyet ddi quyen lire 
hoiic tan quyen qua mire cho cac dia phuang. 

Thu ba, kinh nghiem thiet ke vd van 
hdnh chinh quyen ca sd 

Cap chinh quyen co sd ciia bd may nha 
nudc Viet Nam trong lich sir dugc thiet ke 
tren pham vi khdng gian ciia lang xa - vdn la 
don vi tu cu ca ban ciia ngudi Viet, qua qua 
trinh lau dai ciia lich sir dat nudc, da trd 
thanh mgt thuc the kinh te - xa hdi hoan 
chinh va uyen chuyen, mgt cdng ddng ve 
lanh thd, sd hiru, tin ngudng, le tuc... mgt 
dan \i cdng cu, cdng cam va egng menh, tdn 
tai tuang ddi dgc liip trong dieu kien Nha 
nudc da ap diit len nd mgt bg may quan ly 
hanh chinh co sd, mgt he thdng phap luat va 
he tu tudng nho giao. 

Diic trung co ban cua ban thiet ke chinh 
quyen co sd trong xa hgi cd truyen eiia ngudi 
Viet la sii' thira nhan md hinh tu tri ket hgp 
vdi tu quan. Ve mat nhan thtic luan, giira tu 
tri va tii quan nhin chung cd sir phan biet 
tuang ddi rd net, Tuy nhien, trong dieu kien 
ma cap chinh quyen co sd dugc thiet lap 
trung hgp vdi thiet che tu quan cd sSii va dua 
can biin vao thiet che tu quan dd - nhu tinh 
hinh d phiin ddng cac lang xa cd truyen d 
nudc ta - thi tu tri va tu quan cd the xem nhu 
ddng nhat. Ndi each khac, vi phan ddng cac 
xa thdi phong kien - thuc dan dugc thiet lap 
tren CO sd mgt lang, cho nen quyen tu tri cua 
ca'p xa dugc bieu hien qua quyen va kha 
nang tu quan ciia lang. 

Tren thuc te, sau khi tim mgi each kiem 
soat true tie'p cac dan vi ca sd, nhung khdng 
cd ket qua do sufc "ly tam" qua Idn cua lang, 
Nha nudc phong kien trung uang budc phai 
chap nhan quyen tu quan cua lang, ddng thdi 
khdn kheo thda hiep bang each ket hgp giira 
dan vi hanh chinh co sd vdi dan vi tu cu 
mang tinh cdng ddng cdng xa va gianh cho 
nd mgt quy che phap ly dac biet. Theo dd, 
lang xa cd truyen Viet Nam dugc hudng 
quyen tu quyet tuong ddi rdng rai tren nhieu 
phuang dien: Quyen tii to chiic bd may quan 
ly lang xa; quydn de ra chii truong va cac 
bien phap quan ly cac mat cua ddi sdng lang 
xa; quyen xay dung va ap dung nhirng quy 
tac xir sumang tinh bat budc chung ddi vdi 
cac thanh vien lang xa (huang udc); quyen 
thu ly va giai quyet cac tranh chap dan sir va 
cac vi pham hinh su nhd d lang xa; quyen lap 
va sir dung "ngan sach" rieng cua lang xa; 
quyen thiet lap cac he thdng tu quan de tham 
gia dieu khien trat tu xa hdi trong lang xa 
ciing vdi bd may quan ly lang xa... Ddi vdi 
Nha nudc, lang xa chi phai thuc hien mgt sd 
nghla vu, duge quy ve ba viec chinh: Nop 
thue (thue than va thue' rudng); lao dich; 
quan dich. Ngoai ba nghla vu dd, cac cdng 
viec ndi bd cua lang do lang xa giai quyet. 
Tat ca nhirng van de cua ddi sdng cdng ddng 
deu do CO quan quyen luc truyen thdng cua 
lang - vdi tinh each la co quan tu quan ciia 
lang - quyet dinh va chi dao bd phan chuc 
dich thuc hien. Pham vi thuc hien tu quan 
CLia lang la tuong ddi rdng rai, bao gdm hau 
het cac mat ddi sdng cua cdng ddng nhu to 
chiic san xuat (trong dd khau quan trgng 
nhat la thuy Igi), dieu chinh mdi quan he 
giira cac giai tang xa hdi, bao ve an ninh, 
quan ly cac tai san chung, chia rudng dat 
cdng, khuyen hgc, cii:u te tuang trg, to chii:c 
cac hoat dgng van hoa - tam linh... Cac pham 
vi tu quan nay deu dugc cu the hoa trong 
huang udc - mgt "van ban phap ly" - vira cd 
tinh each la cdng cu ciia sir tu tri, thay the 
cho phap luat ciia Nha nudc tren dia ban lang 
xa, vira cd tinh each la mgt cdng cu cua su tu 
quan lang xa. Ngay ca cac nghla vu suu thue, 
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binh dich trude Nha nudc thi trach nhiem td 
chiic thuc hien cung thudc ve mdi egng 
ddng. Pham vi tu quan rdng rai ndi tren dan 
den thuc te la cac lang xa cd truyen deu thiet 
lap nhieu hinh thiic td chire de dam bao thuc 
hien sir tu quan. 6 lang xa, ngoai Hdi ddng 
ky muc va bg may chiic dich cdn cd cac thiet 
che tu quan nhu: Xdm ngd; gia dinh va ddng 
hg; giap (hay phe); cac phudng, hdi... 

Trong bdi canh dd, d miic do nhat dinh 
da dinh hinh nhQ-ng yeu td dan chii co sd, the 
hien d ca hai pham vi: 1/ Nhin tir mdi quan 
he giira lang xa va Nha nudc, yeu td dan chii 
the hien rd d sir thira nhan cua Nha nudc ddi 
vdi tinh each tu tri - tu quan ciia lang xa, d 
viec Nha nudc thira nhan mgt so quyen "tu 
do" ciia cac nho si lang xa trong viec gia 
nhap hay khdng gia nhap vao ddi ngu quan 
trudng phong kien, d quyen "tu do"ciia lang 
xa dugc duy tri nhieu gia tri dan gian khac 
biet vdi cac gia tri cua Nha nudc, d quyen "tu 
do" khieu kien ciia tap the dan lang khi Igi 
ich cua lang bi xam hai do chinh sach cai tri 
ciia Nha nudc hay do quan lai tham d, nhiing 
nhieu gay ra... 2/ Nhin tir mdi quan he trong 
ndi bd tirng lang xa, yeu td dan chii the hien 
d phuang thuc td chuc va thuc hien quyen 
lire d lang xa theo hudng cd sir phan cdng, 
phan nhiem giira cac thiet che, d quyen bau 
cii xa trudng va tham du vao giai quyet cac 
cdng viec d lang ciia mgi thanh vien lang xa, 
d sir tdn tai nhieu thiet che tu quan ciing van 
hanh vdi bd may quan ly lang xa (dien hinh 
d thiei die giap - mgt td chiic dua tren 
nguyen ly "Idp tudi" cua nam gidi trong 
lang), d sir tdn tai cua huang udc - "van ban 
phap ly" cua lang - vdi su tu chu ciia lang xa 
tir viec soan thao den qua trinh thuc thi. Nhu 
vay, trong qua trinh lau dai ciia lich sir Viet 
Nam, truyen thdng dan chii lang da dinh 
hinh mac diiu nd mdi chi bieu hien ra d mgt 
sd yeu id nhat dinh va cung cd rat nhieu luc 
can de bien nd thiinh hinh thuc, song dieu do 
khdng phii nhan tinh tien bg ciia nd. 

Cac phuang dien khac nhau cua truyen 
thdng ndi tren ggi md cho chiing ta mgt 
hudng tiep can da chieu khi thiet kemd hinh 

chinh quyen co sd cung nhu khi xac lap mdi 
quan he giua chinh quydn nha nudc cap tren 
vdi cap chinh quyen co sd. Trong md hinh 
Nha nudc phap quyen hien nay, can cd 
phuang an diit khoat trong viec lira chgn 
chinh quyen cap xa la cap chinh quyen tu 
quan, ddng thdi tren co sd xac dinh thdn 
(lang, ap, ban) la don vi tu quan cdng ddng 
can sdm tao co sd phap ly cho cac thiei che 
tu quan cdng ddng tdn tai va the hien vai trd 
trong quan ly lang, thdn. Dac biet, can nhanh 
chdng luat hda quy che dan chii co sd di ddi 
vdi chi dao va quan ly tdt qua trinh xay 
dung, thuc thi huang udc, phat huy vai trd 
CLia huang udc trong ddi sdng tu quan ciia 
cdng ddng. Tren binh dien rdng hon, Nha 
nudc can cd co che de chuyen tai nhung uu 
diem ciia Idi sdng trgng nghla vu, trgng cdng 
ddng, trgng tinh vao trong xa hgi hien dai 
hudng tdi phat trien mgt xa hgi cdng bang, 
dan chii, van minh. Trgng tam ciia qua trinh 
dd la sir xac lap ca che bao ve quyen con 
ngudi tren co sd thira nhan va tdn trgng 
nguyen tac thdng nhat giira quyen ca nhan va 
quyen ciia cdng ddng theo each hieu quyen 
ca nhan dugc Nha nudc bao dam, ddng thdi 
quyen va Igi ich ciia cdng ddng ciing can 
dugc bao dam bang nghla vu ciia ca nhan ddi 
vdi egng ddng. 

Thii tu, kinh nghiem ve viec xdy dung vd 
su dung cdc ca che' kiem sodt dam bao sU 
tlidng nhat ciia quyen lUc, chdng su lam 
quyen 

Kiem soat quyen lire can thiei trong mgi 
md hinh nha nudc ca khi nd dugc thiet lap 
theo nguyen tac tap quyen hay nguyen tac 
phan quyen. Ban chat ciia kiem soat quyen 
liic la lam cho sir van hanh quyen luc di diing 
quy dao cua nd. Trong Nha nudc quan chii 
tap quyen, quy dao dd xoay xung quanh 
nhan vat trung tam la nha vua va hoat ddng 
kiem soat quyen luc nham bao ve quyen lire 
ciia nha vua, chdng mgi hanh vi Ian quyen, 
lam quyen. Vi vay, neu khdng tinh den khia 
canh ban chat ciia hoat ddng kiem soat 
quyen lire thi nhiing yeu td hgp ly va hieu 
qua CLia co che kiem soat quydn luc van hanh 
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trong lich sir cd the dugc xem la nhirng gia 
tri truyen thdng can dugc ke ndi trong md 
hinh Nha nudc phap quyen hien nay. 

Thuc te cho thay, de dam bao sir thdng 
nhai ciia quan quyen, cac trieu dai Viet Nam 
trong lich sir da xay dung va van hanh cd 
hieu qua co che kiem soat quyen lire vdi hai 
he thdng: 

1/ He thdng kiem soat tir ben trong bd 
may nha nudc ddi vdi viec thuc thi quyen Itic 
nha nudc. He thdng nay dugc trien khai bdi 
ba hinh thuc giam sat chii yeu: 

- Giam sat ciia cac ca quan giam sat 
chuyen mdn, bao gdm: Ngu sir diii; Luc 
khoa; Giam sat ngii sir dat d cap chinh quyen 
dia phuong cao nhat; Hien sat su ty. Day la 
che do giam sat dgc kip va khdng cd ngoai le 
(tai nhien trir nha vua) theo nguyen tac "Idn 
nhd. trong ngoai ciing rang bugc lan nhau"; 

- Giam sat ciia co quan chinh quyen cap 
tren ddi \di cap dudi: Hoat dgng giam sat 
nay do chinh cac vien quan phu trach don vi 
hanh chinh dia phuang cap tren dam nhiem 
nham phat hien cac sai trai ciia thugc ha 
minh d ciing cap hoac d cap dudi true tiep; 

- Giam sat dac biet: Lii hinh thii'e giam 
sat dot xuat theo \u viec. do nha vua true tiep 
lap ra khi thay can thiet. Doan giam sat 
thudng bao gdm nhirng quan dai thiin cd 
hanh kiem. kinh nghiem va uy tin cao. Trong 
qua trinh giam sat tai dia phuang, doan giam 
sat dugc trao quyen rgng rai, dugc chii dgng 
giai quyci vu viec tren co sd phat hien cac 
sai trai ciia quan lai. Ngoai ra, cung cd the 
dugc xem la mgt hinh thuc giam sat dac biet 
thdng qua hoal ddng ciia dan hac (irao ddi 
mang tinh chat phan bien) ciia cac quan lai 
cao cap trude mgt quyei dinh chua hgp ly 
ciia nha vua hoac thdng qua hoat ddng cua 
vien Gian quan (vien quan cd quyen can 
ngan nha \ua. cd the ndi nhirng dieu trai y 
\'ua ma khdng bi tri tdi). 

2/ He thdng kiem soat tir ben ngoai ddi 
vdi hoat dgng thuc thi quyen luc ciia bg may 
nha nudc. Tren thuc te, he thdng niiy thieu 
nhu-ng hinh thirc da dang va thieu ca nhirng 

phuang tien dam bao hieu qua ciia nd, mac 
du it nhai cung dugc the hien d hai hinh thirc 
kiem soat ciia nhan dan dugc Nha nudc 
khuyen khich thuc hien: 

- Dan dugc quyen yei bang cdng khai de 
viei ra cac dieu thien, ac cua quan lai tai dia 
phuang; 

- Dan cd quyen dua don td cao len chinh 
quyen cap tren ve cac hanh vi sai trai cua 
quan lai tai dia phuang. Nha nudc phong 
kien cho phep ngudi dan dugc td cao den bai 
ki cap nao, ke ca dua dan true tiep den nha 
vua nhan dip vua di tuSn thu hoac thdng qua 
viec danh trdng keu oan tai trieu dinh. Tai 
nhien, neu viec td cao khdng cd ca sd se bi 
trirng phat thich dang. 

Nhu vay, trong lich sii to chii'c va thuc 
thi quyen luc d Viet Nam, giai cap cam 
quyen da tu y thirc dugc tam quan trgng ciia 
viec gidi han quyen lire ciing nhu Igi ich ciia 
viec kiem soat quyen luc. TTiam chi, ngay ca 
ngudi cam quyen cao nhai, trong mgt chirng 
muc nhai dinh, cung tu dat ra nhirng nhan td 
han che ngay chinh quyen lire cua minh. 
Dieu nay dudng nhu la mgt nghich ly nhung 
neu xem xet mgt each that ky ludng va sau 
xa thi thuc chat toan bd hanh vi gidi han 
quyen lire va co che kiem soat quyen lire 
dugc dat ra deu xuai phat tir quyen Igi ciia 
nha vua va ddng hg nam quyen trong y nghia 
la hg mudn Nha nudc trong tay hg dugc 
virng manh va trudng tdn. 

Cung vdi y nghla dd, md hinh Nha nUdc 
phap quyen ma chiing ta dang xay dung hien 
nay phai la md hinh cho phep kiem soat 
dugc cac khia canh ciia qua trinh td chLi:c va 
thuc thi quyen luc, bao dam quyen lire thdng 
nhai thugc ve nhan dan. Ca che kie'm soat 
quyen lire phai dam bao khdng mgt bd phan 
quyen luc nao nam ngoai pham vi kiem soat. 
Co che kiem soat quyen lire ciing phai dam 
bao cd sir tu kiem tra ciia chinh he thdng 
thuc thi quyen lire ddng thdi cd su giam sat 
tir ben ngoai he thdng ddi vdi su van hanh 
quyen luc cua he thdng. Tien de cua co che 
dd - neu xet tir phuang dien lich sir - da co 
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mgt qua trinh trai nghiem lau dai va tuong 
ddi hieu qua. Van de hien dat ra la xac dinh 
diing dan mire dg va lieu lugng tiep nhan cac 
gia tri trao truyen tir lich sir vao md hinh 
kiem soat quyen luc dap ling cac yeu cau ciia 
Nha nudc phap quyen. 

Thii nam, kinh nghiem xdy dung vd quan 
ly ddi ngii thi hdnh cdng vu 

Van de cdt Idi ciia mgi md hinh nha 
nudc - suy cho ciing la van de con ngudi -
luc lugng ddng vai trd quyet dinh trong viec 
bien cau true hgp ly ciia bd may nha nudc tir 
trang thai tinh sang trang thai dgng, tao ra 
hieu qua hoat ddng ciia nd. Tren phuong 
dien nay, kinh nghiem ciia lich sir ciing cd 
the trd thanh gia tri truyen thdng cd the tiep 
nhan khi xay dung md hinh Nha nudc phap 
quyen d nudc ta hien nay. 

Trong lich sir hang ngan nam phong 
kien, ddi ngii quan lai Viet Nam la yeu td 
quan trgng thir hai sau ngdi vua dam bao tinh 
ben vung ciia the che quan chii tren co sd 
duy tri hieu qua hoat dgng ciia gudng may 
nha nudc. Tren thuc te, sd lugng quan lai 
trong bg may nha nudc khdng that si; ddng 
due. Vao Ihdi Lc, tdng sd quan la 5370 
ngudi, trong dd cd 275.5 quan trieu dinh va 
2615 quan tri nham d 13 Dao Thira tuyen 
(tuc la toan bg lanh thd nudc ta vao thdi ky 
nay); vao thdi Nguyen, khi lanh thd nudc ta 
da trai dai tii' Mtjc Nam Quan den Mui Ca 
Mau gdm 30 tinh \'a Phii Thira Tliien thi sd 
lugng quan ciing chi tang len den 12.000 
ngudi. Tuy nhien, ddi ngu quan lai ludn ki 
rudng cgt ciia qudc gia, la chd dtJa can ban 
ciia nha vua trong viec dieu hanh chinh sii, la 
lire lugng quyci dinh hieu qua ciia viec tri 
nudc an dan. Vdi quan niem rang: "Minh 
chiia tien tri lai, nhi hau tri ddn "(Vua lo 
viec tri quan lai trude, sau mdi den tri dan), 
Nha nudc phong kieii ludn cd rat nhieu cd 
giing trong viec tim kiem cac giiii phap, cac 
ke sach de xay dung, nang cao nang lire va 
trong sach hda ngu quan lai. tham chi van de 
nay cdn duoc xem ki ndi dung quan trgng 

nhai ciia hai cudc cai each hanh chinh quy 
md Idn dien ra dudi thdi ky phong kien. 

Nhin chung, hoat dgng xay dung va sir 
dung quan lai trong lich sir td chuc chinh 
quyen d nudc ta cd mgt sd net dang chu y 
sau: 

Ve Uu diem: Viec tuyen chgn quan lai da 
dua tren nhirng tieu chuain nhai quan ve dao 
due va nang lire, do viiy da tao ra dugc ddi 
ngii quan lai cd trinh do tuang ddi ddng deu, 
cd y thuc trach nhiem cao vdi cdng viec \'a 
bdn phan ciia ngudi lam quan. Phuong thuc 
tuyen chgn chu yeu la thdng qua khoa cir 
nghiem tiic nen da xay dung ddi ngu quan lai 
gdm nhirng ngudi cd thuc tiii. bao dam dugc 
su cdng bang va kha nang tham chinh ciia 
mgi bd phiin xa hgi. Viec sap xep \'k de bat 
quan lai dua can ban vao nang lire va sd 
trudng ca nhan nen phat huy dugc tdi da 
nang luc ciia ddi ngu quan lai. Cd che do dai 
ngd. thudng phat thich dang, cd che do kiem 
tra, giam sat chat che va thudng xuyen nen 
dgng vien dugc tinh than phijc vti ciia quan 
lai va phdng ngira dugc cac hien lugng lieu 
cue. Chii trgng quy che hda cac chinh sach 
ciia Nha nudc phong kien ve dao lao, tuyen 
chgn. sir dung quan lai nen da tao ra co sd rai 
thuan Igi chuan hda dgi ngu quan chuc, dua 
hoat ddng cdng vu vao nc nep. lugng hda 
thairn quyen va nghla vu ciia quan lai, lugng 
hda viec danh gia quan lai, dam bao cho vice 
thtjc thi cdng vu cd hieu qua cao. Kei qua 
CLia nhirng bien phap ndi tren la da tao ra 
mgt dgi ngQ quan lai cd nang lire, can man, 
cd tinh than trach nhiem cao, tu khep minh 
vao ky luiit, siin sang chap nhan thuc hien 
nghia vu nhieu hon quyen Igi. biei dat Igi ich 
CLia vua, cua nudc len tren Igi ich ca nhan, 
han che dugc tinh trang tham nhung, sach 
nhieu dan chung. 

\'e han che': Cach hgc hanh, ndi dung thi 
cir va lieu chi danh gia nang luc quan lai 
thien ve trgng thi nhung ngudi thdng thudc 
kinh sach nho giao, gidi dam dao, binh 
luan... khien cho ddi ngii quan lai. tuy cd 
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trinh do tri thirc cao, gidi thuyei ly, gidi xay 
dung chu truong chinh sach nhung thieu kha 
nang phan tich thuc tien, yeu ve kha nang 
irng phd nhanh nhay vdi cac van de nay sinh 
trong ddi sdng kinh te' - xa hdi, kem ve kha 
nang de xuai, nam bat va quan ly cac van de 
cLia khoa hgc cdng nghe. Cach xac dinh tieu 
chi tuyen chgn va bd tri quan lai diia tren 
quan diem dao dire nho giao cung nhu dac 
thii ciia CO che' kiem soat quan lai tuy cd 
nhirng mat tich cue song lai cd mill trai la tao 
ra thdi y lai, thta dgng, trdng chd vao menh 
lenh cap tren, ngai cd chinh kien, sg sai lam 
va do vay khdng phat huy dugc tinh sang 
tao, chu ddng cua dgi ngu thuc thi cdng vu 
va he qua tai yeu la hieu qua, hieu lire ciia bd 
may nha nudc bi giam siit. Ben canh che dg 
tuyen chgn quan lai bang khoa cu, cac hinh 
thuc tuyen chgn khac nhu: Tien cir, bao cir, 
tap ain van dugc ap dung va dieu dd khdng 
the khdng dan den tinh trang be canh, phe 
phai, hdi ig hoiic kem nang Itic, tham chi 
trong nhirng bdi canh ctj the cd the gay lung 
doan quan trudng, giam hieu lire thuc te cua 
bd may nha nudc. 

Su nhan dien mang tinh phae thao, khai 
quat ve hoal dgng xay di.rng va sir dung dgi 
ngu thi hanh cdng vu trong lich sir td chuc 
nha nudc d nudc la cho thay ben canh nhiing 
yeu td lien bg thi quan che va quan trudng 
phong kien cung chiia day nhirng han che, 
lieu ctic, tham chi ngay Irong chinii nhirng 
yeu td dugc xem la lien bd thi ciing ham 
chiia it nhieu han che mang tinh lich sir ciia 
nd. Tuy nhien, khai thae tir gdc do y nghla 
thuc lien ciia \an de va neu xuai phat tir quan 
niem ve mgi sir ddi mdi deu phai mang tinh 
ke thira tren co sd chgn Igc va nang cao trong 
nhirng dieu kien lich sir cu the thi viin cd the 
va rai can rut ra mgt vai kinh nghiem phuc 
vu cho cdng cugc ddi mdi, trong sach hda va 
nang cao chai lugng ddi ngu thuc thi cdng 
quyen trong Nha nudc phap quyen d nudc ta 
hien nay: 

Mat la, phai ap dung nghiem tiic, nhai 
quan cac tieu chuan can bd, cdng chirc ngay 
tir khau tuyen chgn can bd, cdng chitc tren 
CO sd quy dinh cu the ve cac tieu chi tuyen 
chgn cho timg chiic danh cdng chuc. 

Hai Id, thuc hien che' do sat hach thudng 
xuyen ddi vdi cdng chiic. Tren co sd dd, thirc 
hien thudng xuyen viec phan loai can bd, 
cdng chuJc va xay dung cac chinh sach can 
bd, dac biet la chinh sach dai ngd, dao tao, 
bdi dudng ddi vdi tirng loai, tirng bd phan 
can bd, cdng chu'c mgt each hgp ly. 

Ba Id, md rdng cac hinh thirc kiem tra, 
giam sat hoat ddng thuc thi quyen lire ciia 
ddi ngQ can bd, cdng chiirc. Kei hgp kiem tra, 
giam sal thudng xuyen theo dinh ky vdi 
kiem tra dot xuai theo chii de. 

Bon Id, quy dinh rd rang, day dii ve tieu 
chuan, phuong thii'e va quy trinh tuyen chgn 
can bd, cdng chirc, ve quyen han va trach 
nhiem cua can bd, cdng chiic, ve mdi quan he 
phdi hgp cdng tac giiia cac bd phan can bg, 
cdng chirc, ve quy trinh sat hach, danh gia 
can bd, cdng chirc... Cac quy dinh nay cdn 
thiei phai dugc the hien dudi hinh thufc luat. 

Nam Id, cdng cudc ddi mdi hien nay 
trong linh vuc can bd, cdng chirc can phai 
xac dinh dugc khau trgng diem. Thuc te Ijch 
sir cho thay, khi dat van de trong sach hda 
ddi ngu quan lai, cac trieu dai phong kien 
nudc ta deu xac dinh khau trgng diem la thai 
do phuc vu va ddi tugng trgng diem la bg 
phan quan lai cao cap. Xuai phat diem cua 
chu truong nay la quan niem cho rang quan 
lai cao cap de cd dieu kien sai pham han, sai 
pham thudng nghiem trgng, gay hau qua Idn 
va khd phat hien, dac biet mgi viec lam tdt, 
xau cua bd phan quan lai nay deu anh hudng 
rai Idn tdi phep ufng xu chung ciia ddi ngii 
quan lai va ciia loan xa hgi. Lieu dieu nay co 
dang de chung ta suy ngam va dat ra van de 
tuong tt; trong dieu kien xay dung Nha nudc 
phap quyen d nudc ta hien nay hay khdng? 
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