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1. Nguyen tac xay dung Luat 
Thic nhdt, Ludt Cdc to chicc tin dung 

phdi ddm bdo tinh ke thica, tinh todn dien, 
linh thuc tien, tinh cu the, chi tiet vd cP khd 
ndng dp dung true tiep 

Luat Cic td chiic tin dung hien hinh co 
nhieu quy dinh tdt, phti hpp vdi thuc tidn 
Viet Nam vi thdng le qudc te, vi du: Quy 
dinh vd thinh lap td chiic tin dung, co ciu td 
chirc ciia to chtic tin dung, cic hoat dpng 
chinh nhu huy dpng vdn, cip tin dung, cung 
irng dich vu thanh toin... vi cic quy djnh vd 
kiem soit dac biet, giii the, phi sin, thanh ly 
id chiic tin dung. Ben canh nhiing qui djnh 
hien hinh tai van bin luat, hang loat cic qui 
dinh lien quan den td chtic, thanh lap, boat 
dpng ctia cic td chiic tin dung dupc qui dinh 
kha cu the, dip irng dupc yeu ciu thuc te, the 
hien dupc npi dung ma Viet Nam da cam kei 
thuc hien vdi cic td chirc qudc te/qude gia, 
nhung hien mdi chi dirng lai d mirc dp Nghi 
dinhAThdng tu. Nghj djnh 59/2009/ND-CP 
ngay 17/09/2009 qui djnh vd td chirc vi boat 
dpng cita ngan hing thuong mai, Quyet dinh 
40/2007/QD-TTg ngay 02/11/2007 ban hanh 
Qui che cip giiy phep thanh lap vi boat 
dpng cua cic td chirc tin dung phi ngan hing 
la nhiing vi du cu the trong he thdng rit 
nhieu cic van ban dudi luat qui dinh ve vin 
dd nay hien dang cd hieu lire phip luat hien 
nay. Vi vSy, khi xay dung du thao Luat niy 
cin tiep tuc ke thira cic quy dinh dd nhim 
dam bao tinh khi thi va tinh hgp ly cita du 
thao Luat Cic to chirc tin dung (sira ddi) 
trong bdi canh Viet Nam dang thuc hien lp 
Irinh hpi nhap qud'c te va cai cich toin dien 
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he thdng phap Iy cho phii hpp vdi thdng le 
qudc te. 

Tinh toan dien se dugc dam bao khi npi 
dung cua Luat dupc ban hinh bao gdm toan 
bp nhiing npi dung lien quan den to chtic, 
boat dpng ciia td chirc co boat ddng ngan 
hang ke ttr giai doan chuin bi diu tu den khi 
cham diit su tdn tai ciia loai chii the nay. Yeu 
ciu neu tren hoin toan khdng cd nghia Luat 
Cic td chuc tin dung se ghi nhan lai nhiing 
npi dung da dupc ghi nhan tai cic van bin 
luat khac nhu Luat Doanh nghiep, Luat Diu 
tu, Luat Chirng khoin de trd thanh Bp luat, 
ma cin tuan thit md'i quan he giiia luat chung 
va luat chuyen nganh. 

Tinh cu the se dupc dam bio ne'u nhu du 
thio Luat co xem xet he thdng van ban dudi 
luat hien hanh vi nang len thinh luat. Thtoc 
hien yeu ciu niy se giii quyei dupc tSm ly 
cho ring luat Viet Nam ludn chi dirng lai d 
miic nguyen tic vi khdng the ip dung true 
tiep de giai quye't cic vin de khiie mic dat ra 
trong thtoc tien. 

Thic hai, ddm bdo ca sd phdp ly bdo ve 
lai ich ciia Nhd nudc, lai ich ctia cdc to chicc 
tin dung vd lai ich ciia cdc id chicc, cd nhdn 
cP sic dung dich vu ngdn hdng ciia to' chice tin 
dung tren ca sd tdn trpng qui ludt van dpng 
ciia nen kinh te thi trudng 

Trong didu kien nen kinh te dang phit 
trien, nhu ciu vdn Ii tit yeu vi din tdi sir 
canh tranh gitra cic ddi tugng cd nhu ciu de 
cd vdn. Khdng the pbii nhan ring he thdng 
phip luat ndi chung vi Luat Cic td chtic tin 
dting ndi rieng cd tic ddng true tie'p den lpi 
ich cita nhieu chii the khic nhau, trong do cP 
Ipi ich ciia Nhi nudc, lpi ich ciia cic td chirc 
tin dung vi lpi ich cua khich hing (giri 
tidn/vay vdn). Tren nguyen tic, cic lpi ich 
niy ddu phai dupc tdn trpng vi dim bio thuc 
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hien bing he thdng quy dinh cdng khai, 
minh bach vi hidu qui cua phip luat, trong 
dd cd Luat Cic to chtic tin diing. Mac du 
trong thuc td' cdn cd nhidu quan diem khic 
nhau ve vi the cua td chtic tin diing vdi khich 
hing, tuy nhien chiing tdi cho ring, nhiem 
vu vi miic tieu cua td chirc tin diing khdng 
khac vi cung khdng nim ngoii nhiem vu, 
muc tieu cita cic td chitc/ci nhan cd nhu ciu 
vdn hay nhu ciu sit dung vdn trong nen kinh 
te. Didu dd tat ye'u din de'n nhu ciu canh 
tranh trong ITnh vuc huy dpng vdn vi cap tin 
dtang ctia cic td chtic tin dtang, ning cao hieu 
suit sir dtang vdn ciia nen kinh te. Nd'u xem 
xet d gdc dp chu the kinh doanh, cupc canh 
tranh niy ciing khdng khic so vdi boat dpng 
huy dpng vdn vi cho vay cita cic chu the niy 
trong xi hpi. Dip irng nhu ciu vdn cho kinh 
doanh, doanh nghiep thdng thudng sin sing 
chap nhan "gii cao" trong quan he vdi td 
chirc tin dung vi muc tieu ciia doanh nghiep 
la CO du vdn vi dting tien dp mong mudn 
(dieu nay la khdng the ne'u hp huy dpng 
bing con dudng khic), cQng khdng khic biet 
so vdi viec td chirc tin dimg phai sir dung cic 
bien phip "khuye'n mai" td'i da de huy dpng 
tidn giri vdi nhieu chieu thirc khic nhau. 
Thtoc te niy dat ra cho Nhi nudc - chu the 
quin ly xa hpi phii co cich thirc va nguyen 
tic phit hpp de xir Iy vin de neu tren. Chiing 
tdi cho ring, tuy vio yeu ciu cita tirng giai 
doan cti thd (thirc hien chinh sich tidn te thit 
chat hay ndi long), ngan hing trung uong se 
cd bien phip thich hpp nhung khPng dupc di 
ngupc "quy luat cung ciu" cita nen kinh te' 
thj trudng. Adam Smith vdi thuyet "bin tay 
vd hinh" di chi ra didu niy. Nhung lap luin 
tren cd the di den kei luan ring: Luat Cic td 
chiic tin dung dupc ban hanh cin dim bao 
hai hPa lpi Ich cita cic chii the trong nen 
kinh te tren eg sd tdn trgng cic qui luat van 
dpng cita ndn kinh te thi trudng. 

Thic ba, xde dinh nguyen tdc dp dung ludt 
vd npi hdm ciia Ludt Cdc to chicc tin dung 

De thirc hien cd hieu qua qui trinh xay 
dung Luat vi tuan thit nguyen tic phip che, 
chung tdi cho ring, Luat Cic Td chirc tin 

diang chi xiy dung nhiong quy dinh dac thti 
ve thanh lap, td chirc, hoat dpng, giai the, 
phi san va thanh Iy ddi vdi td chuc tin dung. 
Cdn cic quy dinh chung mang tinh nguyen 
tic gidng nhu cic loai hinh doanh nghiep 
khic thi ip dung Luat Doanh nghiep va cic 
luit khic cd lien quan. Didu niy cQng hoin 
toin phti hgp vdi qui dinh dugc ghi nhin nhu 
mpt nguyen tic tai Luit Ban hinh cic van 
bin quy pham phip luit. Cich tie'p can nay 
tao ra sir ddng bp cho ca he thdng phip luat 
trong viec dieu chinh cic quan he xa hpi 
phat sinh trong ITnh vuc ngin hang, khic 
phtac sir mau thuin, trting lap, chdng cheo 
giira cic dao luat hien hinh cd lien quan den 
td chirc tin dung nhim dim bao su ddng bp, 
thdng nhit giira cic van ban. Vd mdi quan he 
giiia Luat Cic td chtic tin dung vdi cic luat 
vd loai hinh td chirc kinh doanh (vi du nhu 
Luat Doanh nghiep, Luat Hgp tic xi). Xet ve 
bin chat phip ly, du cd qui md the nio, cic 
td chtic tin dung, ngan hang vin phii tdn tai 
dudi hinh thiic phip Iy l i doanh nghiep: 
Cdng ty cd phin, cdng ty trich nhiem htru 
ban, doanh nghiep hgp tic hay dang cdng ty 
me-con, tap doin. Nhu viy, van dd nay sinh 
Ii xii Iy md'i lien he giiia Luat Cic td chtic tin 
dung vdi cic luat vd loai hinh doanh nghiep 
nhu the nio. Thdng thudng, theo mpt quy tic 
phip Iy chung, ngudi ta se coi Luat Cic td 
chuc tin dung Ii luat chuyen nginh va xir Iy 
mdi lien he niy nhu md'i lien he gitra cii 
rieng vi cii chung. Tire Ii, nhtrng vin dd ma 
Luat Cic td chiic tin dung da qui dinh thi se 
dupc uu tien ip dung, trong trudng hgp ma 
Luat Cic td chirc tin dung khdng qui dinh thi 
mdi din chie'u tdi cic luat chung ve loai hinh 
doanh nghiep. Ben canh dd, cic quy dinh 
cua Luit cin the hien rd tu duy ddi mdi theo 
hudng tie'p can gin bon vdi thdng le qud'c te 
ve viec thinh lap, td chirc, quin tri dieu hinh 
va dac biet Ii boat dpng ciia td chirc tin 
dung; tang cudng tinh tu chu, tinh minh bach 
trong boat dpng kinh doanh cua to chirc tin 
dung. Cudi cung, cic quy dinh cua Luat phii 
phti hgp vi gdp phin thuc hien diing nhtrng 
cam ke't qudc te cua Viet Nam trong Ilnh vuc 
ngan hing. 
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Trong bdi cinh hien nay, viec thtac hien 
cac cam kei qudc te cita Viet Nam trong linh 
vuc ngan hing li dieu khdng the trinh khdi. 
De ihirc hien cic cam kei niy, ddi hdi phii 
CO qui trinh npi luat hPa manh me trong dd 
bao gdm viec dua cic npi dung cam kei qudc 
te vao he thdng phap luat ndi chung vi Luat 
Cac td chiic tin dung ndi rieng. Mat khic, 
viec npi luat hPa cic cam kei qud'c te ciia 
Viet Nam trong ITnh vuc ngan bang cting 
phai tinh den nhtrng inh hudng cita cic quy 
djnh niy dd'i vdi cic td chirc tin dting trong 
nudc. Vi le dd, viec sira ddi Luat Cic to chirc 
tin dting lin niy khdng nhtrng phii nhim 
miac tieu thtoc hien cic cam kei qud'c te cua 
Viet Nam trong ITnh vuc ngan hing, mi cdn 
phai dam bao kbi nang giiip dd va bd trp cic 
to chirc tin dung trong nudc canh tranh mpt 
each cdng bing vi binh ding vdi cic td chtic 
lin dung nudc ngoii tren lanh thd Viet Nam 
cung nhu tren thj trudng qud'c te. 

2. Nhiing van de cu the 

2.1. Ve phgm vi dieu chinh ciia Lugt 
Cdc td chdc tin dung 

Trong xa hpi hien dai, cic boat dpng 
ngan hing cin dupc tdi da hda tieu chuin 
nhim tranh riii ro, bit trie cd the xiy ra cho 
quydn Ipi cita ngudi giri tidn cung nhu cita 
Nha nudc, to chirc, ci nhan va cpng ddng 
doanh nghiep. Didu niy cd nghia, cin qui 
djnh theo hudng diy dit cic didu kien de mpt 
chit the tien hanh boat dpng ngan hing (bien 
phap kiem soil trudc), qui djnh vd kidm soit 
npi bp va khi nang kiem tra, giim sit ciia co 
quan co thim quydn dd'i vdi cic td ehire cd 
hoai dpng ngan hang (kiem soit sau), bien 
phap xir ly vi pham mpt cich thda ding (cic 
loai che tii phii hpp vdi dac diem ciia boat 
dpng ngan hing). Theo dd xuit cita Ban soan 
thao, Luat nay khdng didu chinh boat dpng 
ngan hang ciia cac td chirc khdng phii li to 
chirc tin dung vdi lap luan cho ring; "Neu 
mudn hoat dpng ngan hang, cic td chirc niy 
phai ihanh lap dudi dang la td chiic tin 
dung", vi do thdi gian qua chua the ban hanh 
dupc hudng din thtrc hien boat dpng dd'i vdi 
cac to chiic kinh te khdng phii li td chirc tin 

dung nhung cd hoat dpng ngan hing, chiing 
tdi cho ring chua thirc sir thda ding. Vd y 
kien cho ring, cic td chirc mudn boat dpng 
ngan hing, pbii thinh lap dudi md binh td 
chirc tin dung khdng thda ding d chd thuc te 
hien nay cd nhidu td chirc cd chtic nang vi 
nhiem vu khic vdi td chirc tin dung nhung cd 
phit sinh mpt/mpt so boat dpng dang nim 
trong npi him boat dpng ngan bang, khdng 
the chuyen cic td chirc niy sang md binh td 
chirc tin dung. Cdng ty chung khoin, trung 
tam luu ky va thanh toin bti trir cbiing 
khoin, cic to chirc nhin chuyen kidu hdi... 
Ii nhiing vi dta cu the. Ne'u lap luan trong 
thdi gian vtra qua, Ngan hing Nha nudc di 
soan thio Nghj dinh hudng din ddi vdi cic 
td chtic khdng li td chtic tin dung nhung cd 
boat dpng ngan bing, do cPn nhidu y kie'n 
khic nhau, nen dd nghj khdng dua vao dien 
didu chinh, cin phai can nhic ky ban. Neu 
xic dinh mpt linh vuc boat dpng di xuit hien 
tren thtoc te, co quan co thim quydn do gap 
kbP khan trong qui trinh lay y kien ciia cic 
ban nganh nen quyei djnh khdng didu chinh 
dd'i vdi ITnh vuc dd, chiing tdi cho ring dd la 
quan diem "lieu cue". De dip irng nhu cau 
cua ndn kinh te, khdng chi cd cic chii the 
neu tren phit sinh boat dpng va can thiei 
phii didu chinh bang phip luat mi con nhidu 
boat dpng khic mdi hon, phirc tap hon se 
phit sinh do nhu ciu phong phii ciia ddi sdng 
kinh te. Nhi nudc, thdng qua cic co quan 
chtic nang, phai giii quyei dupc nhu ciu niy. 
Lap luan nay cung ddng thdi giii quyet cau 
hdi cd didu chinh hay khdng trong Luat Cic 
To chirc tin dtang dd'i vdi Ngan hang phit 
trien vi Ngan hing chinh sich, vi day la td 
chirc cd hoat dpng co bin gidng nhu cic td 
chirc tin dung, tuy cd nhin manh hon vio 
cic muc tieu cbinb sich ban la muc tieu kinh 
doanh thu lpi nhuan. 

2.2. Ve mpt sd khdi niem ca bdn cdn 
duac dinh nghia trong Luat 

Theo kinh nghiem lap phap ctia nhieu 
nudc tren the gidi, viec djnh nghia cic thuit 
ngii quan trpng trong mpt dao luat la cin 
thiei nhim trinh tinh trang hidu sai vi ip 
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dung sai cic quy dinh ctia Luat. Tuy nhien, 
thPng le qudc te cung cho thay ring, chi ndn 
dua vio trong Luat nhiing djnh nghia ve cic 
thuat ngtr dupc sir dung thudng xuyen, pho 
bien vi cd kha nang hieu khdng thdng nhit, 
hieu sai trong qui trinh thuc thi phip luat^ 
Ddng thdi, ciing phai tinb de'n khi nang dinh 
nghia mau thuin hoac triing lap vdi cic dinh 
nghia vd thuat ngtr tuong tu trong cic dao 
luat khic dang cd bidu luc thi hanh. 

Cia the ban, cin can nhic viec cd nen dua 
ra dinh nghia vd "boat dpng ngan hing" hay 
nen thay bing dinh nghia ve "dich vu ngan 
hing" trong Luat Cic to chtic tin dung, vi tren 
thirc te, khii niem "dich vu ngan hing" dupc 
sir dung phd bien bon vi di dugc dinh nghia 
chinh thtic bdi To chuc Thuong mai the' gidi 
(WTO) trong Hiep dinh vd thuong mai dich 
vu (GATS), trong khi khii niem "boat dpng 
ngan hang" khdng dupc sir dung phd bie'n vi 
chi dupc dinh nghia trong Luat Ngan bing 
cua mpt vai nudc tren the gidi. 

Ttr su phan tich tren, de dam bao viec 
thuc hien cac cam kei qud'c te cita Viet Nam 
trong linh vuc ngan bing, ddng thdi thiic diy 
qui trinh hpi nhap qud'c te vi nang cao tinh 
tuong thich cua phip luat ngan hing Viet 
Nam vdi thdng le qudc te, nen sir dung thuat 
ngtr "djch vu ngan hing" Iam tidu chi de 
phan bidt to chirc tin dung vdi cic to chirc 
khic cd boat dpng kinh doanh, thay vi sir 
dung thuat ngtr "boat dpng ngan hang" nhu 
dang the bien trong du thio Luat Cic td chtic 
tin dung. 

Vd thuat ngir "cip tin dung" cung can 
dupc can nhic vi xic dinh chinh xic ban. 
Thuat ngtr "cip tin dung" theo du thio dugc 
hieu "li viec kinh doanh, cung irng thudng 
xuyen mpt trong cic nghiep vu sau day dudi 
mpi hinh thtic: nhan tidn giri, cip tin dung, 
cung irng dich via thanh toin"'. Diem luu y d 
chd thuat ngii niy dupc hieu la thuit ngti vtra 
liet ke, vita "dong". Cich djnh nghia neu 
tren, chiing tdi cho ring se khdng dip ting 
dupc yeu ciu thirc tidn phit sinh - nhtrng 

Dieu 4, khoan 11 du thao Luat Cac td chuc tin dung. 

nghiep via ngin hang mdi phit sinh ma 
khdng nim trong ba nghiep vu neu trdn trong 
khi thuc te boat dpng ngin hang ngay cing 
da dang, sir tham gia cua cic td chirc tin 
dung nudc ngoii vio Viet Nam se mang theo 
nhtrng dich vu ngin hing mdi ciia cic to 
chiic tin dung nguyen xii. 

Ddi vdi mpt sd thuat ngii phip Iy khic 
cting cin dugc cin nhic de viec sir dung dim 
bao tinh chinh xic bon. Ching ban, tai dt; 
thao qui dinh dieu kien cap giiy phdp cho td 
chtic tin dung khi "cd du vdn phip dinh..." 
l i chua thuc sir chinh xic. Dd dugc cip giiy 
phep, didu kien ve vdn phii Ii "vdn dieu Id 
da gdp khdng thip bon vdn phip dinh..." do 
yeu ciu tii chinh dd'i vdi cic td chirc tin 
dung li "vdn dieu le thuc cd". 

2.3. To chdc, qudn tri vd dieu hdnh to 
chdc tin dung 

2.3.1. Cdc vdn de phdp ly lien quan den 
qudn tri, dieu hdnh to chicc tin dung 

Do td chufc tin dung cd vai trd quan 
trgng trong ndn kinh te, boat dpng cua nd 
inh hudng nhieu mat den ddi sdng xa hpi 
nen de bio dim viec van hinh mpt td chiic 
tin dtang cd hieu qui, van de quin tri, dieu 
hanh ciia td chuc tin dung rat dupc quan tim. 
Vd mat phip Iy, khi xem xet van dd quin tri, 
dieu hanh cita td chirc tin dung cin can nhic 
thdm mpt sd diem sau: 

Thic nhdt, ve thinh vien dpc lap cua Hdi 
ddng quan trj. Luat Cic Td chirc tin dung 
hien hinh khdng qui dinh ddi vdi "thanh 
vien dpc lip cua Hpi ddng quin tri", tuy 
nhien, theo'Nghi dinh 59/2009/ND-CP ngay 
16/7/2009, day Ii chtic danh lin diu tien 
dupc dd cap vi trd thinh mpt trong nhtrng 
didu kien ve eg cau ciia Hpi ddng quin tri 
ngan hing thuong mai theo du thio LuSt Cic 
td chirc tin dung. Theo dd, thinh vien dpc lap 
ben canh viec cd du dieu kien ve tu cich dao 
dtic, trinh dp hieu bidt trong ITnh virc ngan 
hang, CO thdi gian Iam quan Iy it nhit 3 nam 
trong linh vuc tii cbinb ngan hing, cin cd 
them dieu kien "kbdng phai Ii ngudi dang 
Iam trong ngan hing hoac cic cdng ty trite 
thupc cua ngan hang dd hoac ciia bit ky 
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ngin bang nio khic; khdng phai la ngudi 
dang hudng luang hoac thti lao tai bit ky 
ngan hing nio". Vdi nhtrng didu kien niy, 
de trd thanh thinh vien dpc lap cua ngan 
hang thuang mai, cbiing tdi cho ring, cd the 
chi hudng tdi cac cin bp quin ly dang dim 
nhiem cic vj tri nhit dinh tai ngan bang trung 
irong. Khd cd the cd dupc ddi tupng dii tieu 
chuin tren mi lai kbdng tham gia vao boat 
dpng kinh doanh ngan hing, ngoai viec thirc 
hien boat dpng ngan hing/hoat dpng quan Iy 
lai ngan hing Irung uong. Van dd dat ra li, co 
nhat thiei phai qui djnh vd loai nhan sir niy 
hay khdng? Co y kien cho ring thanh vien 
Hpi ddng quin tri dpc lap se thuc hien quin 
trj mpt cich khich quan vi bao ve cic cd 
dong thieu sd. Tuy nhien, ne'u chi vdi miic 
tieu niy thi chiing tdi cho ring khdng nen qui 
djnh vd thinh vien dpc lap. He thdng cic eg 
quan kidm soit, qui dinh vd che dp cdng bd 
thong tin, vi bin than qui dinh ve quydn nang 
ciia Hpi ddng quin trj chinh la nhtrng bien 
phap da cP the dam bao boat dpng ciia ngan 
hang dupc kidm soit trong qui trinh thuc 
hien/kiem soat sau qui trinh thtoc bien ddi vdi 
hoat dpng ngan hang, cho cic cd ddng. 

Thic hai, can phan djnh rd ve chirc nang, 
nhiem via, quydn ban giira Hpi ddng quan trj. 
Chit tjch Hpi ddng quan trj, Tdng giim ddc. 
Day li vin dd thuin tuy phip Iy. Qui md 
mang ludi cua td cbiic tin dung rit rpng ldn, 
mpt ca nhan kho co the quin xuyen hei moi 
hoat dpng hang ngay cita td chiic tin dtang. 
Do do, phai xac djnh rat rd chtic nang, nhiem 
vti, quydn ban ciia tirng chtic danh, qua do 
xac djnh rP ngudi dai dien theo phip luat, 
ngudi dai dien theo uy quydn. Sd dl ndi day 
la van dd thuin luy phap ly li vi ne'u mpt chit 
the tham gia ky kei hpp ddng kbdng dting 
tham quydn hoac vugt qui tham quydn thi se 
la nguyen nhan lam cho hgp ddng bj vd hieu. 
Ben canh dd, vdi quan diem ke thua, chiing 
toi dd nghj can nhic luat hda nhtrng npi dung 
lien quan den cic iiy ban thupc Hpi ddng 
quan Irj da dupc qui djnh tai Nghj djnh 
59/2009/ND-CP ngiy 16/07/2009. 

Thic ba, cin lim rd tinb chit sd hiru cua 
tirng td chtic tin dung de cd cac phuong thtic 
didu chinh phip ly thich hop, phit hpp vdi 
tirng loai chit thd cd quydn sd hiru td chirc tin 
dung. Mac dti vd nguyen tic chiing ta khdng 
phan biet dd'i xir gitra cic td chiic kinh te 
thupc sd hiiu khic nhau, nhung trong linh 
vuc ngan hing, vin cdn nhieu boat dpng/sir 
hien dien co ban cbe'/cP lp trinb/chua cam 
kei. Vi vay, viec lim rd tinb chit sd hiru ciia 
td cbiic tin dung vin tiep tuc li cin thiei. Ben 
canh dd, cic td chtic tin dimg cd phin se 
bupc li cdng ty dai chiing, cd ddng chiem cd 
phin thieu sd se dupc bio ve bdi Luat Cbiing 
khoin. Tuy nhien, dd'i vdi cic td chtic tin 
dung CO md binh sd hiru khic, yeu ciu kidm 
soit, bio ve quydn lgi cua thanh vien gdp 
vdn thidu so, trinh nguy co thao tiing td chiic 
tin dung tren co sd ty le vdn gdp lai cin dugc 
quan tam. 

Vd ty le sd huu cd phin cua ci nhan, 
chiing tdi cho ring cung nen dugc quan tam 
xem xdt. Didu 55 du thao Luat Cic td chirc 
tin dung qui djnh: "Mpt cd ddng li ci nhan 
khdng dupc sd htru vupt qua 5% vdn dieu le 
cita mpt td chirc tin dtang", so vdi qui djnh 
hien hanh d mirc 10%^ la tuong dd'i thip. 
Chiing tdi hidu ring, viec qui dinh ty le sd 
hiru cd phin theo du thio nhim giim thieu 
nguy ca thao tiing ciia cic cd ddng ldn. Tuy 
nhien, ddi vdi cic td chirc tin dung cd phin 
hien nay, dac biet li cac td chirc tin dung 
dupc thanh lap tir nam 2008 ddu la cic cdng 
ty cd phin dai chiing. Didu dd co nghia, ben 
canh nhiing qui dinh cua phip luat ngan bang 
nhim bio ve quydn lpi cho cd ddng, cdn 
nhidu qui djnh dupc ghi nhan trong Luat 
Chung khoin, Luat Doanh nghiep de bio ve 
"nhi diu tu nhd" nhu che dp chao mua cdng 
khai, che dp cung cip thdng tin, che' dp kiem 
toin, che dp quin trj ip dung dd'i vdi cdng ty 
dai chiing theo Luat Chirng khoan. VI vay, 
thiei nghi, viec qui djnh cic cd ddng ci nhan 
nim giii mirc vdn khdng qui 10% nhu qui 
djnh hien hanh se li phit hpp. 

^ Xem Dieu 34 khoan 
ngay 16/7/2009. 
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Gin vdi qui djnh ve ty le sd htru cd 
phie'u, neu qui djnh ty le nim giii td'i da ciia 
ca nhan li 5% cin phii xem xdt lai dieu kien 
trd thanh thinh vien Hpi ddng quin trj tai 
Didu 50, theo dd "li ci nhin sd hiiu hoac 
ngudi dugc iiy quydn sd htru it nhit 5% vdn 
didu le ciia td chirc tin dung". Vdi 2 npi dung 
qui djnh tai Dieu 50 vi 55 neu tren, se rit 
kbP "xoay xd" cho dd'i tupng l i thanh vien 
Hpi ddng quan trj niy. Qui dinh ve ty le nim 
gitr tdi thidu 5% vdn didu le d i dupc khing 
djnh ro tai Didu 110 Luat Doanh nghiep 
2005 vi phii hpp vdi chuin mirc chung cua 
phip luat cic nudc. Mpt lin ntia, thiei nghi 
cin gitr nguyen ty le sd htru cd phin ctia ci 
nhan nhu qui dinh bien binh. 

Vd viec xin phdp chuydn nhugng cd 
phieu cua cd ddng ldn l i ci nhan ciing cin 
dugc xem xet them. Ne'u dto thao Luat chi 
qui djnh chung chung viec chuyen nhugng 
cd phieu cita cd ddng ldn phai xin phep Ngan 
hang Nhi nudc cd the din de'n cich bieu; 
Chuyen nhugng ke ci 1 cd phieu ciing phii 
xin phdp Ngan hing Nha nudc, nhu vay day 
cd the hidu li cich ban che viec chuyen 
nhugng cd phie'u cita dd'i tugng niy? Cbiing 
tdi cho rang, viec chuyen nhugng cd phie'u 
cita cd ddng ldn la ci nhan neu lim thay ddi 
vj the ciia cd ddng (khdng cdn li cd ddng Idn 
nira) mdi cin xin phdp Ngan hing Nhi nudc. 
£)i xuit niy xuit phit ttr viec ban che bdt 
quan he hanh chinh trong ting xir vdi cd 
ddng vi cung li dd nghi xuit phit ttr thtoc te 
boat dpng chuyen nhugng cd phieu tren thj 
trudng hien nay. Day li dd xua't cita chiing 
tdi vdi gii dinh Luat Cic td chirc tin dung 
mdi se gitr nguyen ty le nim giir hien hinh. 
Ne'u Irudng hgp ty le nim giii giim xudng 
5% theo nhu du thio, cd ddng ci nhan ne'u Ii 
thinh vien Hpi ddng quin trj se bi "ddng 
cirng" bdi ty le niy. Tuy nhien, se rit vd Iy vl 
vd nguyen tic thinh vien Hpi ddng quin tri 
vdi tu cich cd ddng, se dupc mua cd phie'u 
vdi gii uu dii danh cho cd ddng hidn hiiu khi 
td chiic tin dung thirc hien tang vdn didu le, 
khi thanh vien Hpi ddng quin trj dupc nhan 
lupng cd phieu iheo chuong trinh thudng cd 
phieu cho ngudi lao dpng - chuang trinh 

dugc cic td chirc tin dung ip dung rat hieu 
qui hien nay. 

2.3.2. Mpt sd diem cdn luu y trong cad 
qui dinh hien hdnh ve td chicc, qudn tri, dieu 
hdnh td chicc tin dung 

Thic nhdt, cic chtic danh quin Iy cua td 
chtic tin dtang phii dugc Thdng ddc Ngin 
hing Nhi nudc chuin y, trong mpt sd trudng 
hpp vdi cic td chirc tin diing nhi nudc li do 
Thii tudng Chinh phit. Quy dinh niy the hien 
sir giim sit cua Nhi nudc vio eg ciu td chirc 
cua td chtic tin dung. Tuy nhien, hien cing 
cd y kien cho ring, qui dinh dd mang nang 
tinh hinh thtic, mat khic cung can thiep qui 
sau vio cdng viec cua Dai hpi cd dPng, tao 
ra mpt thiei che hinh cbinb tren cic quydn 
CO ban cua cd dPng. Cting cd y kien khic 
cho ring, nen thay ddi quy trinh niy bing 
viec Luat chi nen dua ra nhtrng ddi hdi, dieu 
kiencu the dd'i vdi tirng chirc danh quin ly 
trong td chtic tin dtang. Thtoc ra, Luat hidn 
hanh cung da dua ra nhtrng tieu chuin tdi 
thieu cin phai dap ting cho mdt chirc danh. 
Van de ca bin d day Ii sir tham gia giim sit 
ciia Ngan hang Nhi nudc vio eg cau td chirc 
cita td chtic tin dung. Trong giai doan hien 
nay, cd le cin mpt giai phip trung boa cho 2 
ludng y kie'n tren. Vi vay, nen chang, Dai hpi 
cd dPng, Hpi ddng quan tri cua td chirc tin 
dung can cir vio tinh hinh boat dpng, eg ciu 
cd dong cua minh xic dinh mdt danh sich 
cho ttmg chtic danh de Ngan hing Nhi nudc 
chip thuan trudc khi tien hinh biu. 

Thic hai, ve dieu hanh boat dpng ciia td 
chirc tin dung. Theo nguyen tic ap dung 
Luat vi md'i quan he gitra luat chung vi luat 
rieng, nhtrng qui djnh trong luat rieng khdng 
dupc trii hay mau thuin vdi luat chung, 
ching ban nhu qui dinh cua Luat Cic td chirc 
tin dung khdng dugc trii vdi Hien phip. 
Hoac qui dinh vd Iii suit cho vay khdng vugt 
qui 150% lii suit eg bin dugc ghi nhan 
trong Bp luat Dan su. Hoat ddng cho vay 
theo hop ddng tin dung vd bin chit cung la 
hoiit dpng cho vay thdng thudng, cin dugc 
didu chinh bdi luat chung, tire Ii Bp luat Dan 
sir. Vin dd phirc tap d chd cic boat dpng cap 
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tin dtang khac, hoac boat dpng kinh doanh 
trong linb viae tii chinh khic lai khdng hi 
khdng che bdi mirc lai suit trin niy, trong 
khi bin chit cua boat dpng cip tin dung 
(chidi khiu giiy td cd gii, bio lanh ngan 
hang, cho thue tii chinh, bao thanh toin) xet 
den Cling cung Ii boat dpng cho vay. Ben 
canh do, boat dpng diu tu tii cbinb, uy thic 
diu tu cung li nhiing npi dung lien quan de'n 
hoat dpng ngan hing. Neu khdng xir Iy tdt 
nhirng van dd tren, khdng the tranh khdi tinb 
trang "lich qui djnh" vi nhu ciu vdn "gdi 
ldn" de thuc hien kinh doanh diu tu Ii thuc 
te. Cic td chirc tin dung cd nhan tidn giri cd 
the "lich qui dinh" gidi han huy dpng vdn 
bang nhidu phuong in khic nhau, tuong tu 
nhu vay Ii nhtrng van dd lien quan de'n "trin" 
lii suit cho vay. Ne'u nha Iam luat khdng giai 
quyet dugc nhtrng van dd thuc tidn dat ra, 
mtae tieu didu cbinb bing phip luat trong 
linh vuc ngan hing va yeu ciu tuan thu phip 
luat se khdng dat dugc. Cic td chirc cd boat 
dpng ngan hang vi the se bi bien tudng do 
chinh qui djnh cting nhic cua phip luat vi do 
yeu ciu thuc tidn. 

2.4. Ve bdo ddm an todn trong hogt 
dpng cua td chdc tin dung 

Dd'i vdi nhi lim luat, mtae tieu quan 
trpng nhit khi xay dung cic luat didu chinh 
vd td chiic tin dung Ii bao dam an toin cho 
ca he thdng td chirc tin dung. Suy de'n ciing, 
tat ci cic qui djnh trong luat ddu phai hudng 
tdi viec phuc vu cho muc tieu niy. De thuc 
hien muc tieu niy, nhi lap phap d tit ca cic 
nudc deu di di de'n mpt nhan thirc chung vd 
mpt sd nguyen tic eg bin cin phai quin triet 
de bao dim an toin trong hoat dpng cua td 
chirc tin dung. Cic nguyen tic niy di dupc 
nhidu nghien ciiu de cap tdi, dd la tinh dn 
djnh, tinh an toin, tinh he thdng va yeu ciu 
dupc giim sat. 

Ben canh nhtrng qui djnh lien quan den 
cac bien phip bao dim an toin trong boat 
dpng ciia td chuc tin dung thiei ke tren ca sd 
ke thira Luat Cic td chirc tin dung hien hinb 
nhu trudng hgp khdng dugc cip tin dung, 
han che cip tin dung, qui dinh vd gidi ban 

cip tin dung rat can dugc cin nhic them. 
Neu nhu trudc day, Luat Cic td chirc tin 
dung qui dinh "cho vay ddi vdi mpt khich 
hang kbPng qui 15% vdn tu cd cua td chtic 
tin dung cho vay". Cic gidi ban cap tin dung 
khic nhu gidi ban chiei khau, bio lanh ngan 
hang, cho thud tai chinh, bao thanh toin 
dupc qui dinh dpc lap vdi gidi ban cho vay. 
Qui dinh hien hinh cung di din den tinh 
trang khich hing cd nhu ciu vay vupt qui 
han mirc cho vay, theo qui dinh ciia Luat 
hien hanh, Thit tudng Chinh phu quyet dinh 
cd chip thuin hay khdng viec cho vay vugt 
ban mii'c. Thuc te cic td chiic tin dung nha 
nudc da thudng xuyen pbii cho vay vugt ban 
miic va Thii tudng Chinh phu da iiy quydn 
cho Thdng ddc Ngan hing Nhi nudc thuc 
hien nhiem via niy. Nhiing phan tich tren 
mudn chi ra ring, viec quy dinh ban mirc tin 
dung rieng cho tirng binh thirc cip tin dung 
trong nhidu trudng hgp da cd nhieu bit cap. 
Tuy nhien, theo du thao Luat Cic td chuc tin 
dung lai "siei chat" hon the ntra gidi ban cip 
tin dung cho khach hing. Theo dd, "tdng 
mire du ng cip tin dung dd'i vdi mpt khich 
hang khdng vugt qui 15% vdn tu cd cita 
ngan hing, chi nhinh ngan hing nudc ngoii, 
qui tin dimg nhan dan hoac td chirc tii chinh 
vi md cap tin dung; tdng du ng cip tin dung 
dd'i vdi mpt khich hing vi ngudi cd lien 
quan khdng vugt qui 25% vdn tu cd cita 
ngan hang" (Didu 128, khoin 1 du thio Luat 
Cic td chirc tin dung) vi vin do Thu tudng 
Chinh phu quyei djnh trong trudng hgp vugt 
han miic (khoin 5 Didu 128). Vdi nhu cau 
cap tin dung vi thtoc te tang trudng tin dung 
hien nay, qui dinh nhu du thao vtra khdng 
phii hgp vdi nhu ciu thuc tidn va vtra cd 
nguy eg din de'n tinb trang "xin, cho". Hoat 
dpng ciia cic td chirc tin dung co qui md 
khic nhau, ttr ngan hing thuang mai Idn den 
cac td chirc tii chinh vi md, ne'u ddu dd nghj 
Thu tudng Chinh phii xem xet viec cap tin 
dung vugt ban miic, Ii kbdng phti hap vdi 
thuc te. Chung tdi cho ring, bien phap dim 
bao an toin trong boat dpng cip tin dung cita 
td chirc tin dung kbdng chi dtmg lai d gidi 
ban cip tin dung mi cdn the hien thdng qua 
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nhieu npi dung khic, ching ban nhu nhtrng 
qui djnh ve kiem soit sau vay, qui dinh vd 
che dp bio eio, qui dinh vd cic bien phip 
bio dim an toan trong cap tin dung... Ve 
viec trinh Thit tudng Chinh phu quyet dinh 
viec cho vay vugt ban miic ciing cin xem xet 
them. Neu dto thio Luit Ngan hang Nhi 
nudc cd xu hudng nang cao thim quydn cua 
eg quan niy vdi muc tieu dupc chu dpng sit 
dung cPng cu thuc hien chinh sich tidn te 
qud'c gia, trong khi viec quyei dinh cap ban 
mirc vin do Thii ludng chuin y, chiing tdi 
cho ring, chua thuc sto logic gitra hai van bin 
dang dupc chinh sira ddng thdi. Viec quyei 
dinh cap ban miic vugt qui cung can dugc 
linb toin tren eg sd qui md cic td chirc tin 
dung mi khdng ip dung mpt tieu cbi duy 
nhit cho tat ca cic loai hinh. Vdi nhiing 
phan tich vi lap luin neu tren, chiing tdi cho 
ring, cin gitr nguyen (neu khdng tang) ddi 
vdi cac ban miic cip tin dtang vi duy tri ban 
muc cip tin dung dupc linh rieng cho ttmg 
hinh thirc cip tin dung, xem xet lai thim 
quydn quyei djnh miic cap tin dung tdi da 
khi vupt qua gidi ban. 

2.5. Vdn de phd sdn cua td chicc tin dung 
Trong dieu kien kinh te thj trudng, ye'u td 

canh tranh ngay cang trd nen gay git ben 
canh nhirng ban che trp giip tir phia Nha nudc 
ngay cang rd ring, vin dd phi sin mpt td 
chiic kinh te, ca nhan (dd'i vdi cic qudc gia cd 
qui djnh tuyen bd phi sin ddi vdi ci nhan) 
khdng the khdng tinh tdi. Tuy vay, vdi yeu td 
dac thu va hieu iing "Dd mi nd" cua td chiic 
lin dung dd'i vdi ndn kinh te, viec qui djnh phi 
san ddi vdi td chuc tin diing phii that than 
trpng va nen can nhic mpi so npi dung sau: 

Mp/ la, thirc tien phip Iy tren the gidi 
ddu rit than trpng vdi viec tuyen bd phi sin 
mpi Id chtic tin dung. Dd'i vdi Hoa Ky, qud'c 
gia cd ndn kinh te thi trudng tu do, mpt ngan 
hang thuang mai hay mpt djnh che tii cbinb 
bj tuyen bd phi sin cting trii qua nhidu giai 
doan khic nhau (vdi muc dich hd trp nhim 
khdi phuc khi nang boat dpng cho td chirc 
lai chinh dp). Qui trinh xir ly cic djnh che 
lai chinh trong giai doan khiing hoing viia 
qua lai Hoa Ky la vi du cu the. 

Hai Id, de tie'n hanh cic thu tuc kinh te, 
phip Iy cin thie't trudc khi bupc phii tuyen bd 
phi san mpt td chtic tin dimg mpt cich thdng 
nhit, cin cd qui dinh rd ring ban vd mpt thu 
tuc tidn phi sin dac tbii cho td chtic tin dtang. 
Thti tuc tien phi sin nay nen lam rd nhiing 
didu kien, bien phip mi Ngin hing Nha nudc 
cin vi cd the tien hinh de phtac hdi kha nang 
thanh toin cua td chirc tin dung. Luat Cic td 
cbiic tin dung hien hinh mdi chi dtmg lai d 
viec qui dinh quyen ban cua Ngan hing Nha 
nudc trong viec yeu ciu tuyen bd phi sin. Du 
thio Luat (Dieu 155) cting chua the hien dugc 
cic yeu ciu neu tren. 

2.6. Vdn de kinh doanh bdt dpng sdn 
cua td chdc tin dung 

Hien nay, theo luat thuc dinh, td chirc tin 
dung khdng dugc phdp kinh doanh bit dpng 
sin'. Nhung ciing co y kidn cho ring, nen 
cho phdp td chiic tin dung dupc kinh doanh 
bit dpng sin va neu cin thi co them nhtrng 
didu kien nhit dinh de bio dim an toin. 
Tham khio cic nghien ciiu vd van dd nay d 
nhieu nudc tren the' gidi, cd the nhan thiy: 
Phip luat ciia ttmg nudc cd cic phugng in xir 
Iy khic nhau ve vin de niy va rat khd de tim 
dugc mpt miu so chung cho phip luat cua tat 
ci cic nudc. Cd 3 dang thtic chinh de dieu 
chinh viec ngan bing, td chirc tin dung cd 
thd dupc kinh doanh bat ddng sin hay 
khdng: Mpt li, cho phdp thuc hien; hai la, 
cho phdp nhung vdi nhtrng ban che nhit 
djnh; vi cudi cting, cam hoin toin. Cd the 
thiy, xu hudng nhidu nudc cho phep td chiic 
tin dung dupc kinh doanh bit dpng san nhung 

(Xem tiep trang 18) 

^ Theo Luat Kinh doanh bai dong san, kinh doanh bai 
dpng san g6m 2 loai sau day. Kinh doanh bat dgng sdn 
la viec bo von dau tu tao lap, mua, nhan chuyen 
nhuang, thue, thue mua bai dpng san de ban, chuyfin 
nhupng, cho thue, cho thue lai, cho thue mua nham 
muc dfch sinh lai; va, kinh doanh dich vii bdi dgng sdn 
la cac hoat dpng h6 trp kinh doanh bat dpng san va thi 
truang bai dpng san, bao gom cac dich vu moi giai bai 
dpng san, dinh gia bai dpng san, san giao dich bai dpng 
san, tu van bai dpng san, dau gia bat dpng san, quang 
cao bai dpng san, quan ly bai dpng san. 
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Theo chung tdi, de giii quyet mau thuan 
giioa viec yeu cau birc xuc cua viec xin xic 
ve mai ting cua than nhan ngudi bi tu binh 
vi muc dich phdng ngira mpi binh vi lgi 
dung xic tir tpi de gay rdi, gay mat trat tu, 
can quy djnh lai viec xu ly xic bj in sau tir 
binh theo hudng: 

- Neu than nhan bi in cd yeu cau xin xic 
ve mai ting thi phii xem xdt cu the cic tieu 
chuan nhim dam bio kbdng xay ra binh vi 
lgi dung de gay roi, chong ddi cbinb quyen 
vi neu dupc chap nhan phai lam cam ket 
tuan thu mpi quy dinh eua phip luat, khong 
dugc lim "dim ma", mdi nhieu ngudi den 
tham du. 

- Ddi vdi nhirng trudng hgp khdng cho 
than nhan mang xac ve mai ting hoic than 
nhan khdng cd yeu cau mang xic ve mai 
ting nhung sau dd lai cd yeu cau bdc xic de 
cai ting thi luat can quy dinh cu the thdi 
gian cho phep cai ting. Theo tap quin, thdi 
gian nay it nhat Ii ba nim. 

- Ddi vdi nhtrng trudng hgp khong cho 
than nhan mang xic ve mai ting thi phii to 
chuc mai tang theo quy dinh, nghiem cam va 
phii xu ly that nghiem mgi hinh vi trpm 
xic. Nhu vay, phip luat mdi dim bio dupc 
tuan thii triet de. 

Nguyen Quoc Khanh, "Mgt so vdn di phdp ly, nhdn dgo ve hinh phal tic hinh vd cong tdc thi hdnh hinh phal lir 
hinh", Tap chi Dan chii va Phap luat, so 7/2004, tr.l5; Tran Quang Tiep, Mgt so vdn de ly ludn vd thuc lien vi 
thi hdnh hinh phat tir hinh, Tap chi Nha nuac va Phap luat, so 3/2003, tr,38. 

(Tiep theo trang 10 - Mpt so vdn de can...) 

khPng loai trir dupc sir tdn tai vdi nhtrng lap 
luan hpp ly cua nhidu qud'c gia trong viec 
ban che td chirc tin dtang, ngan hing tham 
gia vio boat dpng kinh doanh bit dpng sin. 
Nhiing lap luan vd viec khdng cho phep td 
chtic lin dung tham gia vio boat dpng kinh 
doanh bat dpng sin li: 

- Bat dpng sin Ii loai tii sin cd gii tri 
ldn nhung lai Ii loai tii sin cd tinh thanh 
khoin thip nhil. De chuyen mpt bit dpng 
sin ra tidn mat ddi bdi thdi gian, chi phi ldn 
ban nhidu so vdi cac loai tii sin khic. Vdi 
nhiing ndn kinh te dang trong qui trinh phit 
trien, khi he thdng ngan hang cdn phai 
duong dau vdi nhidu riii ro, nhit li riii ro vd 
tinh thanh khoin tbi viec cho phep td chtic 
tin diing, ngan hang tham gia vio boat dpng 
kinh doanh bit dpng sin tidm in nhidu nguy 
CO rui ro, inh hudng de'n su an toin chung 
Clta ca be thdng, 

- Viec md rpng qui miic cac boat dpng 
nhu kinh doanh bit dpng sin ciia td cbiic tin 

dung cd the Iam phan tin cic ngudn lire ciia 
td cbiic tin dung, anh hudng tdi hieu qua 
cua boat dpng chinh la boat dpng ngan 
bing. Trong dii ban, didu niy cd thd gay ra 
su mat hieu qua ve mat kinh te, cung nhu 
tiem an nhung nguy eg vd canh tranh khdng 
binh ding. 

Nhu vay, neu xet mpt each toan dien cac 
ydu td bien nay cita nen kinh te nudc ta, 
cting nhu dac thti cua be thdng td chtic tin 
dimg Viet Nam, de cd sir phit trien chic 
chin vi an toin, cd the kiem soit dugc ttr 
phia Ngin hing Nhi nudc, trong giai doan 
hien nay, khdng ndn cho phep td chirc tin 
dung dugc tham gia vio boat dpng kinh 
doanh bit dpng sin. Vi vay, nen chang, cin 
duy tri qui dinh hien hanh vd vin dd nhu 
trong Luat Cic td chirc tin dung 1997 (sira 
ddi, bd sung 2004). 

Tren day li mpt sd y kie'n ciia cbiing tdi 
ve dto thao Luat Cic td chirc tin dung, xin 
dupc chia se cung ban dpc. 
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