
QUYEN HAN CUA HQI D O N G XET XiT PHUC T H A M 
VU AN DAN SI/ THEO QUY DINH CUA 

BO LUAT TO TUNG DAN SU" 

Theo quy dinh tai Dieu 275 Bd luat 
Td tung Dan sy (BLTTDS) thi Hdi 

ddng xet xir (HDXX) phuc tham cd cac 
quyen sau: Giii nguyen ban an so tham; sira 
ban an so tham; buy ban an so tham va 
chuyen hd so vy an cho toa an cap so tham 
giai quyet lai vy an; buy ban an so tham va 
dinh chi giai quyet vy an. Tuy nhien, cac can 
cir de HDXX phiic tham ra cac quyet dinh 
nay chua day dii, cu the va rd rang dan den 
cac CO quan tien hanh td tyng thudng lung 
tiing va vudng mac khi ra cac quyet dinh ve 
viec giai quyet vu an. 

1. Quyen giir nguyen ban an sc tham 

Do khdng cd hudng dan cu the can cir de 
HDXX phiic tham gifi nguyen ban an so 
tham nen cd nhieu each hieu khac nhau ve 
quyen ban nay. 

Cdch hiiu thic nhdt, tda an cap phuc 
tham bac khang cao, khang nghi va giir 
nguyen ban an so tham neu khang cao, 
khang nghi khdng dugc chap nhan ve hinh 
tbiic hoac ve ndi dung'. 

Cdch hiiu thu hai, tda an cap phuc tham 
giu nguyen ban an so tham khi khang cao, 
khang nghi la hgp le nhung cac ngi dung ciia 
khang cao, khang nghi khdng cd can cir va 
tda an cap so tham da xet xir diing. 

Cd the nhan thay rang, ca hai each hieu 
nay deu thdng nhat tda an cap phiic tham bac 
khang cao, khang nghi do khang cao, khang 
nghi khdng dugc chap nhan ve ndi dung. 

ThS. Luat hoc, Dai hgc Luat Ha Noi. 
Xem: Dao Duy Vuong, Thu tuc giai quyet vu an dan 

sir tai tda an cap phiic thim theo phap luat Viet Nam, 
Luan van thac sT Luat hgc. Ha Ndi,2007, tr. 30. 

Nguyin Thi Thu Ha 

Dieu nay cd nghTa la khang cao, khang nghi 
la hgp le nhung khdng cd can cir, cac yeu 
cau neu trong khang cao, khang nghi khdng 
dugc chap nhan do ban an so tham la hoan 
toan cd can cir va hgp phap. Tuy nhien, cd 
nhieu trudng hgp tda an cap so tham da xet 
xir dung, nhung tda an cap phiic tham khdng 
the quyet dinh giir nguyen ban an so tham do 
khdng cd dieu kien de xet xir phiic tham. 

Vi du: Ban an so tham tuyen A cd nghTa 
vu cap duang cho B 1 trieu ddng/1 thang 
trong thdi ban 5 nam. Sau khi tda so tham 
tuyen an, A khang cao cho rang miic cap 
dudng nay qua cao. Khi tien hanh giai quyet 
vu an theo thii tyc phiic tham, chi B bi chet 
nen tda an cap phiic tham can cir vao diem a 
khoan 1 Dilu 260 BLTTDS ra quylt dinh 
dinh chi xet xir phiic tham. 

Ngoai ra, theo each hieu thir nhat thi tda 
an cap phuc tham cdn bac khang cao, khang 
nghi va giii nguyen ban an so tham do khang 
cao, khang nghi khdng dugc chap nhan ve 
hinh thirc. Day la trudng hgp khang cao, 
khang nghi khdng thyc hien dimg cac quy 
dinh ciia phap luat td tung dan su nhu ngudi 
khang cao, khang nghi khdng cd quyen 
khang cao, khang nghi; khang cao, khang 
nghi khdng diing thu tyc va thdi ban do phap 
luat quy dinh. Theo chiing tdi, ve nguyen 
tac, viec kiem tra dan khang cao thudc ve 
tda an cip so tham va neu khang cao khdng 
hgp le thi theo hudng dan tai Muc 4, 5 Nghj 
quylt' sd 05/2006/NQ-HDTP ngay 04/08/ 
2006 ciia Hdi ddng thim phan Tda an nhan 
dan tdi eao hudng dan thi hanh mdt sd quy 
dinh trong Phin tbii ba "Thii tyc giai quylt 
vu an tai tda an cap phiic tham" ctia 
BLTTDS (NQ so 05/2006/NQ-HDTP), tda 
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an cap so tham tra lai don khang cao hoac 
yeu cau ngudi khang cao sira ddi, bd sung 
don khang cao hoac giai quylt theo thu tyc 
khang cao qua ban. Cdn nlu tda an cap so 
tham khi kiem tra don khang cao khdng phat 
hien ra dieu nay ma tda an cap phue tham khi 
giai quyet vu an mdi phat hien ra thi tda an 
cap phuc tham khdng bac khang cao va giif 
nguyen ban an sa tham dugc vi khang cao. 
khang nghi khdng hgp le khdng lam phat sinh 
thii tuc phuc tham, tda an cap phuc tham 
khdng cd ddi tugng xet xir de ma bac khang 
cao, khang nghi. Do dd, Dieu 275 BLTTDS 
khdng quy dinh can cir giii nguyen ban an so 
tham va bac khang cao, khang nghi cua 
HDXX phiic tham' la mdt thieu sdt can phai 
duge bd sung. Bdi le, khdng quy dinh can cir 
ap dung quyen ban ciia HDXX thi viec 
HDXX ra quyet dinh hoan toan can cir vao y 
chi chil quan eiia rhinh de giai quyet ma 
khdng dya tren cac can cir phap ly. Ben canh 
dd, tda an cap tren cung khdng cd co sd de 
xac dinh viec giai quyet ciia tda an cap phiic 
tham la diing hay sai. 

Ve can cii de HDXX phuc tham giir 
nguyen ban an so tham, cd y kien cho rang, 
"HDXX phiic tham giir nguyen ban an so 
tham khi thay ban an so tham da ap dyng 
giai quyet dung cac quy dinh eiia phap 
luat" . Y kien nay cd diem dung dan nhung 
chua hoan toan chinh xac trong mgi trudng 
hgp. Theo quy dinh tai Dieu 265, khoan 2 
Dilu 266, khoan 1 Dilu 269 va Dilu 275 
BLTTDS, ngoai quyen giir nguyen ban an so 
tham va bac khang cao, khang nghi thi 
HDXX phuc tham cdn cd quyen sira ban an 
so tham; buy ban an so tham va chuyen hd 
so vy an cho tda an cap so tham giai quyet 
lai vu an hoac de dinh chi giai quyet vu an; 
dinh chi xet xir phiic tham va giir nguyen 
ban an so tham. Vi vay, can phai loai trir cac 
can cir dl HDXX phuc tham ra quylt dinh 
sira ban an so tham dugc quy dinb tai Dilu 
276 va Dilu 270 BLTTDS; buy ban an so 

- Xem: Dao Duy Vuong, Luan vSn da din, tr. 112. 

thim va chuyen bd so vy an cbo tda an cap 
so tham giai quyet lai vu an dugc quy dinh 
tai Dilu 277 BLTTDS; buy ban an so tham 
va dinh chi giai quyet vu an dugc quy dinh 
tai Dilu 278 va Dilu 269 BLTTDS; dinh chi 
xet xir phuc tham va giii nguyen ban an so 
tham dugc quy dinh tai Dieu 260 va khoan 2 
Dieu 266 BLTTDS. Do dd, chiing tdi kien 
nghi bd sung can cir bac khang cao, khang 
nghi va giii nguyen ban an so tham nhu sau: 
"HDXX phiic thdm giCc nguyin bdn dn sa 
thdm vd bdc khdng cdo, khdng nghi niu 
khdng cdo, khdng nghi hgp li nhung khdng 
cd cdn cic vd khong thupc trudng hgp quy 
dinh tgi Dieu 260, khodn 2 Dieu 266, Diiu 
269, 270, 276, 277 vd 278 BLTTDS". 

2. Quyen sira ban an sc tham 

Dilu 276 BLTTDS quy dinh: Hgi ddng 
xet xir phuc tham sira mdt phan hoac toan bd 
ban an so tham neu toa an cap so tham quyet 
dinh khdng dung phap luat trong cac trudng 
hgp sau day: 

- Viec chung minh va thu thap chting cii 
da thyc hien day dii va theo dung quy dinh 
tai Chuang VII BLTTDS; 

- Viec chirng minh va thu thap chiing cii 
chua thyc hien day dii d cap sa tham nhung 
tai phien toa phuc tham da dugc bd sung day 
du. 

Trudc day, Dieu 69 Phap lenh Thu tyc 
giai quyet cae vy an dan sy chi quy dinh 
HDXX phue tham cd quyen sira ban an, 
quyet dinh so tham ma khdng quy dinh 
quyen sira mdt phan ban an, quyet dinh so 
tham. Do dd, khi viec giai quyet vu an ciia 
tda an cap so tham chi sai sdt mdt phan thi 
tda an cap phiie tham khdng cd can cir phap 
ly de sira mgt phan ban an, quyet dinh so 
tham. Va sy thieu sdt nay ciia Phap lenh Thii 
tuc giai quyet cac vy an dan sy da dugc bd 
sung trong BLTTDS. 

Nhu vay, quyen sira mdt phan hoac toan 
bd ban an, quyet djnh sa tham la quyen rieng 
biet eiia HDXX phue thim ma HDXX giam 
ddc tham, tai tham khdng cd. Sd dT cd sy 
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khac biet nay bdi tinh chat ciia phiie tham la 
viee xet xir lai vy an dan sy ma mdt phin 
hoac toan bd ban an, quyet dinh so tham 
chua cd hieu lyc phap luat bi khang cao, 
khang nghi, nen khi xet xir lai vy an dan sir 
phat hien thay tda an cap so tham giai quyet 
chua chfnh xac thi HDXX phiic tham cd 
quyen sira ban an, quyet dinh so tham. Cdn 
giam ddc tham, tai tham khdng phai la cap 
xet xir, HDXX giam ddc tham, tai tham chi 
xet lai cac ban an, quyet dinh da cd hieu lyc 
phap luat nen khi phat hien ban an, quyet 
dinh da cd hieu lyc phap luat khdng cd can 
CU' hoac khdng hgp phap thi HDXX giam 
ddc tham, tai tham khdng dugc sira ban an, 
quyet dinh da cd hieu lyc phap luat ma chi 
cd the buy ban an, quyet dinh da cd hieu lyc 
phap luat de xet xir lai hoac hiiy ban an, 
quyet dinh da cd hieu lyc phap luat va dinh 
chi giai quyet vy an. 

Theo quy dinh ciia BLTTDS, viec sira 
mdt phan hoac toan bd ban an so tham la 
trong trudng hgp viec chimg minh va thu thap 
chimg cir da dugc thyc hien day du. Cd the la 
viee chimg minh va thu thap chimg cir dugc 
thyc hien day dii d tda an cap so tham hoac 
dugc bd sung day dii d tda an cap phuc tham. 
Vdi nhfing chimg cir dugc xem xet d giai 
doan so tham va chimg cir dugc bd sung d 
phiic tham thi tda an cap phuc tham nhan thay 
tda an cap so tham da quyet dinh khdng dung 
phap luat. Hay ndi each khac, tda an cap so 
tham da ed sai lam trong viec ap dyng phap 
luat ndi dung de giai quyet vy an. Day la cac 
sai lam trong viec lya chgn quy pham phap 
luat ndi dung de ap dung nhu khdng ap dyng 
dieu luat trong trudng hgp can ap dung, ap 
dyng van ban phap luat da bet hieu lyc hoac 
ap dyng khdng dung cac dieu luat, khdng 
dung ngi dung quy dinli ciia dieu luat. Vi du: 
Tda an so tham quyet dinh mirc bdi thudng 
khdng tuong ximg vdi mirc do thiet hai xay 
ra, tda an ap dung quy dinh ciia Luat Hdn 
nhan - gia dinh nam 2000 ve hiiy hdn nhan 
trai phap luat de giai quyet yeu cau tuyen bd 
khdng cdng nhan quan he vg chdng... 

Tuy nhien, chiing tdi cho rang, BLTTDS 
quy dinh HDXX phiic thim sira an so thim 
trong trudng hgp tda an cip so thim quyet 
dinh khdng diing phap luat nlu viec chung 
minh va chimg cir da dugc bd sung day du d 
tda an cap phiic thim la chua hgp ly. Bdi le, 
boat ddng ap dyng phap luat dl giai quyet vu 
an dan sy ciia tda an dugc thyc hien sau khi 
tda an da xem xet, danh gia cac tinh tiet, su 
kien thirc te ciia vy an. Nhu vay, sai lam trong 
ap dung phap luat cd thi xay ra trong hai 
trudng hgp: 

- Cac tinh tiet, sy kien da dugc tda an cap 
so tham lam sang td, tda an da xac dinh day 
dii va chinh xac dugc cac tinh tiet cd y nghia 
cho viec giai quyet vu an nhung khi ap dung 
phap luat ndi dung de giai quyet vu an thi tda 
an cap sa tham lai ap dyng khdng dung; 

- Tda an cap so tham xac dinh khdng 
diing hoac khdng chinh xac nhirng tinh tiet 
cd y ngliTa cho viec giai quyet vu an, tire la 
cd sai lam trong xac dinh sy that khach quan 
ciia vu an, nhung vdi nhirng chimg cii cii va 
cbiing cir mdi dugc bd sung tai tda an cap 
phiic tham thi sy that cua vu an da dugc lam 
sang td va duang nhien viec ap dyng phap 
luat ndi dung cua tda an cap so tham ciing 
trd thanh khdng chinh xac. 

Trong hai trudng hgp nay thi trudng hgp 
thir hai ban chat la sai lam trong xac dinh su 
that khach quan ciia vy an chir khdng phai la 
sai lam trong ap dung phap luat ndi dung. 
Trudng hgp thir nhat mdi la sai lam trong 
viec ap dyng phap luat. Do dd, Dieu 276 
BLTTDS can sira lai theo hudng: 

Hdi ddng xet xir phuc tham sira mgt 
phan hoac toan bd ban an so tham trong cac 
trudng hgp sau day: 

/. Tda dn cdp sa thdm cd sai ldm trong 
viic dp dung phdp ludt; 

2. Tda dn cdp phitc thdm xdc dinh dugc 
nhung tinh tiit cd y nghia cho viic gidi quyit 
vu dn trin co so cdc chimg cic dd dugc kiim 
tra, xem xet vd chimg cic bo sung. 
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3. Quyen huy ban an so tham va 
chuyen ho sa vu an cho tea an cap sc 
tham giai quyfit lai vu an 

Theo quy dinh tai Dilu 277 BLTTDS thi 
HDXX phiic thim cd quyin buy ban an so 
tham va chuyen ho sa vu an cho tda an cap 
so tham giai quyet lai trong cac trirdng hgp 
sau: 

Thic nhdt, viic chung minh vd thu thdp 
chicng cic khong theo diing quy dinh tgi 
Chuong VII BLTTDS hogc chua dugc thicc 
hiin ddy dit md tgi phien tod phuc thdm 
khong thi thuc hiin bd sung dugc. 

Nhu vay, HDXX phuc tham cd the hiiy 
ban an so tham de xet xir lai trong hai trudng 
hgp: 

- Viec chirng minh va thu thap chimg cir 
khdng theo dung quy dinh tai Chuang VII 
BLTTDS. 

Chung minh va chirng cir la van de ca 
ban trong td tung dan sy, mang tinh chat 
quyet djnh den ket qua giai quyet vu an dan 
su, lam CO sd cho tda an giai quyet vy an dan 
su dugc chinh xac va dung phap luat. Do dd, 
viec chirng minh va thu thap chimg cir phai 
dugc thyc hien theo dung quy dinh cua phap 
luat td tung dan sy. Bat ky mdt tda an nao 
khi ra quyet dinh ve viec giai quyet vy an 
dan sir deu phai xac dinh nhirng tinh tiet, sy 
kien nao trong vy an dan sy can phai chimg 
minh? Nhirng tin tire, dau vet ma cac chii the 
cung cap cd thda man 3 thudc tinh khach 
quan, lien quan va hgp phap cua chimg cir 
hay khdng? Nd cd dugc rut ra tir ngudn hgp 
phap dugc quy dinh tai Dieu 82, 83 
BLTTDS khdng? Nhirng chirng cir dd cd 
dugc giao nop, thu thap, cung cd, nghien 
cim va danh gia theo mdt trinh ty, thii tuc do 
BLTTDS quy dinh hay khdng? Nhiing 
chimg Cli nay da dii co sd giai quyet vu an 
hay chua? Trong trudng hgp viec chirng 
minh va thu thap chirng cir khdng thyc hien 
diing cac quy dinh nay thi bi coi la khdng 
hgp phap va la can cii de tda an cap phiic 
thim hiiy ban an so tham va chuyen hd so vl 
cho tda an cip so tham giai quylt lai. 

- Viec chirng minh va thu thap chimg cir 
chua dugc thyc hien day dii ma tai phien tda 
phiic thim khdng thi thyc hien bd sung 
dugc. Day la trudng hgp tda an cap so tham 
khi giai quylt vu an da khdng xac dinh dugc 
diy dii eae chirng cii, tai lieu de giai quyet 
vy an, nhung tda an van giai quyet vu an nen 
quylt dinh ciia tda an cap so tham la thieu co 
sd thyc tl nhu chua yeu cau duang sy cung 
cap cac chimg eir can thiet, khdng lay ldi khai 
ciia ngudi lam chimg ma ldi khai cua hg cd y 
nghTa quan trgng ddi vdi vy an, khdng tien 
hanh trung cau giam dinh theo yeu cau ciia 
duong sy, khdng tien hanh ddi chat trong 
trudng hgp ldi khai cua cac duong sy mau 
thuan nhau hoac mau thuan vdi ldi khai ciia 
ngudi lam chirng, thieu cac chung cir dan den 
xac djnh sai quan he phap luat tranh chap... 
Nhung viec thu thap chirng eir chua thyc hien 
day dii de la can cir tda an cap phiic tham hiiy 
ban an so tham de xet xir lai phai dam bao 
dieu kien la tda an cap phuc tham khdng the 
bd sung dugc. Dieu nay cd nghTa, viec thieu 
cac chimg cir quan trgng de giai quyet vy an 
khdng the khac phuc dugc d tda an cap phiic 
tham nen tda an cap phiic tham phai hiiy ban 
an so tham va chuyen hd so vy an cho tda an 
cap so tham giai quyet lai. 

Tuy nhien, hien nay viec thu thap chirng 
cir theo quy dinh ciia BLTTDS da cd sy thay 
ddi can ban. Cae phap lenh trudc day quy 
dinh, ben canh viec duong sir cd nghTa vu 
chirng minh thi tda an cd nghTa vy dieu tra, 
thu thap chimg cir bao dam viec giai quyet 
vu an dugc chinh xac. Do dd, trong trudng 
hgp tda an thyc hien nghTa vy dieu tra khdng 
day dii, khdng xac dinh dugc day dii cac 
chiing cir eho viec giai quyet vy an thi tda an 
cap so tham phai chiu hau qua ciia viec dieu 
tra khdng day dii dd la ban an so tham bi hiiy 
va tda an cap so tham giai quyet lai vy an. 
Cdn hien nay, theo quy dinh cua BLTTDS, 
nghTa vu.eung cap chirng cii va ehiing minh 
la thudc cac duang sy. Tda an khdng cd 
nghTa vy dieu tra, thu thap chirng cir trir mdt 
sd trudng hgp dac biet theo quy dinh cua 
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phap luat de bao dam sy khach quan, vd tu 
va cdng minh trong viec phan xir vu an, tdn 
trgng quyen ty djnh doat cua duang sy cung 
nhu phat huy tinh tich cyc, ehu ddng ciia cac 
duong sy. Tda an la ngudi danh gia, ddi 
chieu va kiem tra chiing cii, lya chgn quy 
pham phap luat phii hgp ddi vdi vu an can 
giai quyet va ra ban an, quyet dinh trong dd 
xac dinh quyen va nghTa vy cua cac ben 
duong sy. Do dd, viec thu thap chirng cir 
khdng day dii ciia tda an cap so tham khdng 
ban hoan toan do ldi ciia tda an ma do duong 
sy da khdng cung cap day dii chirng cii eho 
tda an. Vi vay, viec hiiy ban an so tham, 
chuyen hd so vu an cho tda an cap so tham 
giai quyet lai vdi can eir viee chirng minh va 
thu thap chimg eir ehua dugc thuc hien day 
dii ma tai phien tda phiic tham khdng the 
thyc hien bd sung dugc la khdng phit hgp 
vdi quy dinh ve trach nhiem thu thap chirng 
Cli trong BLTTDS. Do do, BLTTDS cin 
phai sira ddi quy dinh ve can cir buy ban an 
so tham de xet xir lai, nhung sira ddi nhu the 
nao la van de edn ed y kien khac nhau. 

Y kiin thic nhdt: HDXX phiie tham buy 
ban an so tham va chuyen hd so vu an cho 
tda an cap so tham giai quyet lai vy an trong 
cac trudng hgp sau day: 1) Quyet dinh ciia 
ban an so tham khdng phit hgp vdi nhirng 
tinh tiet khach quan ciia vy an hoac cd sai 
lam nghiem trgng trong viec ap dung phap 
luat ma cap phuc tham khdng the khac phuc 
dugc; 2) Cd tinh tiet mdi lam thay ddi ndi 
dung vu an ma khdng giai quyet dugc tai cip 
phuc tham^ 

Y kiin thic hai: HDXX phuc thim hiiy 
ban an so tham va chuyen hd so vy an eho 
tda an cap sa tham giai quyet lai vy an trong 
trudng hgp sau day: Viec nhan dinh va quylt 
dinh cua ban an so tham cd sai lam nghiem 
trgng trong viec ap dung phap luaf*. 

' Xem: Hoang Thj Bieh Hai , Phien tda phiic thim dan 
su theo quy djnh ciia Bo luat Td tung Dan su Viet 
Nam, Luan van thac sT Luat hgc. Ha Noi, 2009, tr. 88. 

Xem: Dao Duy Vuong, Luan van da din, tr. 116. 

Ca hai y kiln diu thdng nhit ring buy 
ban an, quylt dinh so thim va tda an cap so 
tham xet xir lai trong trudng hgp cd sai lam 
nghiem trgng trong viec ap dung phap luat. 
Nhu chiing tdi da phan tich d phin tren thi y 
kien nay da cd sy nhim iin vdi trudng hgp 
sira an theo Dilu 276 BLTTDS, bdi sai lim 
trong ap dung phap luat dl giai quyet vu an 
dugc ap dyng khi tda an cip so tham da thu 
thap dugc day dii chirng cir va cac tinh tiet 
cd y nghTa cho viec giai quyet vy an da dugc 
lam sang td, nhung khi ap dung phap luat 
ndi dung de giai quyet vy an thi lai ap dung 
khdng dung va tda an cap phuc tham trong 
trudng hgp nay se sira an chii khdng buy an 
so tham de xet xir so tham lai. 

Ngoai ra, y kien thir nhat cdn cho rang, 
HDXX phiic tham buy ban an so tham va 
chuyen hd sa vu an eho tda an cap so tham 
giai quyet lai vu an khi quyet djnh cua ban 
an so tham khdng phii hgp vdi nhiing tinh 
tiet khach quan cua vu an ma cap phuc tham 
khdng the khac phuc dugc hoac cd tinh tiet 
mdi lam thay ddi ndi dung vu an ma khdng 
giai quyet dugc tai cap phiic tham. Theo 
chiing tdi, viec chia lam hai trudng hgp de 
buy ban an, quyet dinh nhu y kien nay chi 
phil hgp d thii tyc giam ddc tham, tai tham, 
edn d phuc tham viec hiiy an so tham de xet 
xir so tham lai chi can quy dinh mdt trudng 
hgp la ket luan trong ban an so tham khdng 
phil hgp vdi nhirng tinh tiet khach quan ciia 
vy an ma cap phuc tham khdng the khac 
phyc dugc. Bdi le, tda an cap so tham khi ra 
quyet dinh giai quyet vy an khdng chi can cir 
vao quy dinh ciia phap luat ma cdn phai dua 
vao can cir thyc tien tire la phai giai quyet vu 
an phil hgp vdi thyc te khach quan. Theo 
quy dinh ciia BLTTDS, hien nay tren co sd 
cac chimg cir do duang sy cung cap va 
chimg eir do tda an thu thap (trong nhimg 
trudng hgp do phap luat quy dinh) thi trach 
nhiem ciia tda an cap so tham la xac dinh 
chimg Cli trong vu an da day dii hay chua, ddi 
ehilu, kilm tra va danh gia chung cii mdt 
each khach quan, toan dien, diy dii va chinh 
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xac. Tren co sd cac cbiing cir do, tda an cap 
sa thim xac dinh chinh xac, diy dii cac tinh 
tiet cd y nghTa cho viec giai quylt vu an, lya 
chgn quy pham phap luat phii hgp ddi vdi vu 
an can giai quyet va ra ban an, quylt dinh xac 
dinh quyen va nghTa vy cua cac ben duong 
su. Tuy nhien, khi tda an cap phuc tham xet 
xir lai vu an lai phat hien ket luan trong ban 
an so tham khdng phii hgp vdi cac tinh tiet 
khach quan cua vy an. Viec khdng phii hgp 
nay cd the xay ra trong hai trudng hgp: 

- Tham phan khdng xac dinh day dii, 
chfnh xac nhirng tinh tiet, sy kien can phai 
chirng minh trong vy an. Ket luan trong ban 
an, quyet dinh ciia tda an cap so tham khdng 
phil hgp vdi cac chirng cir cd trong hd so vu 
an Cling nhu chimg cir dugc kiem tra, danh 
gia, tranh tyng cdng khai tai phien tda. Tham 
phan khdng nghien ciiu, danh gia het cac 
chiing cir can thiet cho viec giai quyet vu an 
cung nhu chimg cii trong hd so vy an chua 
du CO sd de tda an ra mdt phan quyet dung 
dan ve viec giai quyet vu an. Nhiing sai lam 
nay deu dan den quyet dinh ciia tda an cap 
so tham khdng phii hgp vdi thyc te khach 
quan. Vi du: Tda an giai quyet tranh chap 
hgp ddng mua ban nha, dat nhung khdng hdi 
ro duong sy ve tai san tren dat cd tir thdi 
diem nao, do ai tao lap, xay dyng va khdng 
xem xet hien trang dat nen tda an budc 
ngudi mua tra nha va dat cho ngudi ban ma 
khdng xem xet viec ngudi mua da xay dung, 
cai tao, sira chira nha tren dat tir trudc khi 
giai quyet vu an. 

- Ket luan trong ban an so tham can cii 
vao chirng cii, tai lieu da dugc kiem tra, 
danh gia cdng khai tai phien tda, nhung d 
giai doan phiic tham, duong sy, vien kiem 
sat bd sung cbiing cii dan den vu an xuat 
hien nhiing tinh tiet mdi lam thay ddi ndi 
dung vy an va lam cho ban an so tham trd 
nen khdng diing dan va khdng phii hgp vdi 
thyc te khach quan. Vi du: Tda an cap so 
thim quylt dinh anh A la cha ciia dira tre B 
dya tren kit luan giam dinh cua giam dinh 
vien C. Tuy nhien, anh A khang cao va xuit 

trinh chiing cii chirng minh rang giam djnh 
vien C cd tinh kit luan sai va lap tire ban an 
so thim trd thanh khdng dung dan. 

Tuy nhien, neu cac sai sdt nay cua tda an 
cap so tham dugc khac phyc d tda an cap 
phuc tham thi tda an cap phiic tham se sira 
an, cdn neu tda an cap phuc tham khdng the 
khac phuc dugc thi hiiy an va tra ve cho tda 
an so tham giai quyet lai. 

Ngoai ra, viec chimg minh va thu thap 
cbiing cir khdng dung quy dinh ciia 
BLTTDS chinh la viec tda an da vi pham 
cac quy dinh phap luat td tung dan sy ve thu 
tyc td tung thudc trudng hgp quy dinh tai 
khoan 2 Dieu 277 BLTTDS nen khdng can 
thiet phai neu cy the. 

Thti hai, thdnh phdn cita Hpi dong xet 
xic sa thdm khdng dung quy dinh BLTTDS 
hogc cd vi phgm nghiim trgng khde ve thu 
tuc td tung. 

Nhu vay, HDXX phuc tham cd the hiiy 
ban an so tham de xet xir lai trong hai trudng 
hgp: 

- Thanh phan ciia HDXX so tham 
khdng diing quy dinh BLTTDS. Day la 
trudng hgp thanh phan HDXX so tham 
khdng tuan theo diing quy dinh tai Dieu 52 
BLTTDS; thanh phin HDXX so thim tuan 
theo diing quy dinh ciia phap luat nhung 
tham phan, hdi tham nhan dan da bi mien 
nhiem, bai nhiem, da bet nhiem ky chua 
dugc tai nhiem, bau lai ma van xet xir hoac 
tham phan, hdi tham nhan dan thudc nhiing 
trudng hgp phai tir chdi hoac bi thay ddi 
theo quy dinh tai Dilu 46, 47 BLTTDS 
nhung hg van tham gia xet xir; 

- Cd vi pham nghiem trgng khac ve thii 
tyc td tyng. Do BLTTDS khdng cd quy dinh 
cy the cac trudng hgp sai sdt bi coi la vi 
pham nghiem trgng ve thii tuc td tyng nen 
viee danh gia trudng hgp nao la vi pham 
nghiem trgng ve thii tyc td tung hoan toan 
dya vao y chi chu quan cua HDXX. Cd y 
kien cho rang, "vi pham nghiem trgng thii 
tyc td tyng la viec tda an cap so thim da cd 
nhirng sai pham ve mat thu tuc td tung din 
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den viec giai quyet xet xir vu an khdng tuan 
tbil nhirng quy dinh ciia phap luat td tung 
dan sy lam anh hudng den quyen va nghTa 
vu ciia cac duang sy trong vy an"\ Y kien 
nay cd nhiing diem hgp li la, viec khdng 
thyc hien hoac thyc hien khdng diing cac thii 
tyc td tyng dan sy ma BLTTDS quy dinh 
trong qua trinh giai quyet vu an deu cd the 
dan den viec giai quyet vy an khdng dung, 
xam pham den quyen va lgi ich hgp phap 
ciia cac duong sy. Tren thyc te, cac vi pham 
nghiem trgng khac ve thu tyc td tyng thudng 
dugc thyc hien dudi dang: tda an khdng hda 
giai trudc khi xet xir so tham ddi vdi cac vy 
an dan sy bat huge phai hda giai; vi pham 
eae quy dinh ve thii tuc hda giai; bd sdt 
ngudi tham gia td tung; xet xir vang mat cac 
duong sy khdng dung cac trudng hgp do luat 
quy dinh; viec xet xir tai phien tda khdng 
tien hanh theo dimg trinh ty, thii tuc ma phap 
luat quy dinh... 

Tuy nhien, theo chiing tdi, de giai quyet 
dung vu an dan sy. nhung ngudi tien hanh td 
tung va ngirdi tham gia td tyng phai thyc 
hien diing cac quy dinh ciia phap luat td tyng 
dan sy. Mgi hanh vi vi pham nghiem trgng 
phap luat td tyng dan sy dan den viee tda an 
ra mdt ban an, quyet dinh dan sy khdng 
dung, xam pham den quyen va lgi ieh hgp 
phap ciia cac duang sy deu phai xet xir lai. 
Do dd, neu ndi HDXX phiic tham buy ban 
an so tham de xet xu lai khi cd vi pham 
nghiem trgng ve thu tuc td tyng se khdng 
phan anh bet nhirng vi pham phap luat td 
tung dan sy, vi ngoai thii tyc td tyng, luat td 
tung dan sy cdn cd nhirng quy dinh khac nhu 
cae nguyen tac ca ban quy dinh tai Chuong 
II BLTTDS, tham quyen xet xir, thanh phin 
HDXX, chirng minh va chirng eir va nhirng 
quy dinh chung khac ma tda an cin phai 
tuan theo trong qua trinh giai quylt vu an. 
Tuy nhien. khdng phai tat ca cac vi pham 
phap liiat td tung dan sy ciia tda an cap so 
tham deu la can cii dl HDXX phiic thim buy 

ban an so thim dl xet xir lai ma nhirng yi 
pham phap luat td tung dan sy nay phai den 
miic nghiem trgng, tire la lam cho viec giai 
quyet vu an thilu khach quan, toan dien, 
xam pham din quyin va lgi ieh hgp phap 
eiia eac duong sy. Cdn nhung vi pham phap 
luat td tyng dan sy khdng lam anh hudng 
den quyen va lgi fch hgp phap cua cac 
duong sy, ban an so thim ciia tda an da giai 
quyet diing ve ndi dung thi khdng coi la can 
cir de HDXX phiic thim hiiy ban an, quylt 
dinh va xet xir lai, nhu vi pham ve thdi ban 
xet xir... Van de nay, phap luat td tung dan 
sy nudc ta da tirng quy dinh trong Cdng van 
sd 196/NCPL ngay 24/02/1965 cua Tda an 
nhan dan tdi cao, theo dd, "ban an so tham 
bi chdng an ve ndi dung (ma thudng la chi 
chdng an ve ndi dung) sau khi kiem tra lai 
toan bd vy an, tda an phiic tham cd the phat 
hien them sai lam, thieu sdt ve thu tuc to 
tung. Neu nhii'ng thieu sdt dd khdng nghiem 
trgng thi tda an phiic tham luu y tda an cap 
dudi de rut kinh nghiem tranh sai sdt ve 
sau.."^ 

Ngoai ra, viec BLTTDS khdng quy dinh 
quyen hiiy mdt phan ban an so tham va 
chuyen hd so vu an eho tda an cap so tham 
giai quyet lai la mdt thieu sdt can dugc bd 
sung, bdi trong nhieu trudng hgp quyet dinh 
cua tda an cap so tham chi sai sdt mdt phan 
cdn cac phan khac cua ban an so tham van 
chinh xac thi HDXX phiic tham khdng cd 
can cir de buy mdt phan ban an so tham. 

Tir nhiing phan tich tren, chiing tdi kien 
nghi sira ddi Dieu 277 BLTTDS theo hudng: 
Hgi ddng xet xir phiic tham huy mpt phdn 
hoac toan bd ban an sa tham va chuyen ho 
so vy an cho toa an cap so tham giai quyet 
lai vu an trong cac trudng hgp sau day: 

/. Kit ludn trong han dn sa thdm khong 
phil hgp vai tinh tiit khdch quan ciia vu dn 

Xem: Dao Duy Vuong, Luan van da din, tr. 35-36. 
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md tda dn cdp phuc thdm khong thi khde 
phiic dugc; 

2. Tda dn cdp sa thdm cd vi phgm 
nghiem trgng trong viic dp dung phdp ludt 
to tung ddn sir ddn din viec toa dn ra bdn dn 
so thdm khong cd cdn cic, hgp phdp, xdm 
phgm den quyin vd lgi ich hgp phdp cita cdc 
duong su. 

4. Quyen buy ban an sc tham va dinh 
chi giai quyet vu an 

Theo Dilu 278 BLTTDS, HDXX phuc 
tham buy ban an so tham va dinh chi giai 
quyet vu an neu trong qua trinh giai quyet vy 
an tai toa an cap sa tham, vy an thudc mdt 
trong cac trudng hgp quy dinh tai Dieu 192 
BLTTDS. Day la trudng hgp tda an cap so 
tham khi giai quyet vu an da khdng phat 
hien ra nhiing can cir quy dinh tai Dieu 192 
BLTTDS va van xet xir vy an theo thu tyc 
chung, nhung tda an cap phiie tham khi giai 
quyet lai vy an da phat hien ra vy an cd mgt 
trong cae can cir nay nen phai dinh ehi giai 
quyet vu an. Vay, neu nhirng can cir d Dieu 
192 BLTTDS chi den giai doan phiic thani 
nidi xuat hien thi tda an cap phuc tham ra 
quyet dinh gi? Quyet dinh dinh chi giai 
quyet vy an hay quyet dinh dinh chi xet xir 
phiie tham. Day la mdt van de ma BLTTDS 
quy dinh ehua day dii. Trong khi do, neu 
nhiing can cir d Dieu 192 BLTTDS xuit 
hien trong qua trinh tda an xet lai ban an, 
quyet dinh da cd hieu lyc phap luat theo thii 
tue giam ddc tham, tai thim thi BLTTDS lai 
cd quy dinh dd la tda an giam ddc tham, tai 
tham ra quyet dinh buy ban an, quyet dinh 
da cd hieu luc phap luat va dinh chi giai 
quyet vy an (Dieu 300 va Dilu 309 
BLTTDS). Hoac trong cac phap lenh trudc 
day, tai Dieu 69 Phap lenh Thu tyc giai 
quyet cac vy an dan sy, Dieu 70 Phap lenh 
Thii tuc giai quyet cac vu an kinh tl, Dilu 70 
Phap lenh Thu tuc giai quyet cac tranh chip 
lao ddng diu quy djnh, neu trong qua trinh 
giai quylt vu an theo thii tuc phiic thim cd 
can cir dl chim dirt viec giai quylt vu an thi 

tda an cip phiie tham ra quyet dinh dinh chi 
giai quyet vu an. Tuy nhien, cac phap lenh 
trudc day khdng quy dinh ve hau qua phap 
ly ddi vdi ban an so tham. Vay, ehiing ta 
xem xet tirng can cir d Dieu 192 BLTTDS: 

* Vi tncdng hgp quy djnh tgi diim a vd 
diim b khodn 1 Diiu 192 BLTTDS: nguyen 
don hoac bi don la ca nhan da chet ma quyen 
va nghTa vu khdng dugc thira ke hoac ca 
quan. td chiic bi giai the hoac bi tuyen bd 
pha san ma khdng cd ca nhan, co quan, td 
chirc nao ke thira quyen va nghTa vu td tyng. 
Neu hai can cir nay xuat hien d giai doan 
phiic tham thi quy dinh tai diem a khoan 1 
Dieu 260 BLTTDS tda an cap phuc tham ra 
quyet dinh dinh chi xet xir phuc tham. Tuy 
nhien, theo chiing tdi dinh chi xet xir phiic 
tham trong trudng hgp nay la khdng hgp ly. 
Bdi le, dinh chi xet xir phiic tham la viec tda 
an cap phtic tham cham diit boat ddng td 
tyng giai quyet vu an theo thii tyc phiic tham 
va ket qua ciia qua trinh giai quyet vu an d 
giai doan so tham se dugc cdng nhan, theo 
do quyen va nghTa vu ciia cac ben dugc an 
dinh trong ban an, quyet dinh sa tham se 
dugc tdn trgng va cd hieu lyc thi hanh. 
Nhung dinh chi xet xir phiic tham khi cd can 
cir d diem a va diem b khoan 1 Dieu 192 
BLTTDS thi khdng the tuyen bd ban an sa 
tham cd bieu lyc phap luat va khdng the thi 
hanh vi cac duong sy da chet hoac ca quan, 
td chirc da bi giai the hoac bi tuyen bd pha 
san. Do do, theo chiing tdi, cac can cir d 
diem a va diem b khoan 1 Dieu 192 
BLTTDS xuat hien trong qua trinh giai 
quyet vu an d tda an cap phuc tham thi tda 
an cap phuc tham se ra quyet dinh dinh chi 
giai quyet vy an chir khdng ra quyet dinh 
dinh chi xet xir phiic tham vi khi xuat hien 
cac can eir nay d giai doan phiic tham, vy an 
se khdng the tiep tuc giai quyet dugc niia va 
duong nhien tda an cap phiic tham phai 
cham dirt viec giai quyet ddi vdi toan bd vu 
an, ddng thdi ban an, quyet dinh so thim 
Cling se khdng dugc cdng nhan. 
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* Vi trudng hgp quy dinh tgi diim c 
khodn 1 Diiu 192 BLTTDS: Ngudi khai kiin 
riit dan khai kien vd dugc Ida dn chdp nhdn 
hogc ngudi khai kiin khong co quyin khai 
kiin 

Thit nhdt, ve can cir ngudi khdi kien rut 
dan khdi kien neu xay ra d cap phiic tham 
thi theo quy dinh tai Dilu 269 BLTTDS, 
HDXX phuc tham phai hdi y kien ciia bi 
don, neu bi don khdng ddng y thi khdng 
chap nhan viec riit don khdi kien cua nguyen 
don. Neu bi don ddng y thi chap nhan viec 
rut don khdi kien cua nguyen don. HDXX 
phiic tham ra quyet dinh hiiy ban an so tham 
va dinh chi giai quyet vu an. 

Thir hai, can cir ngudi khdi kien khdng 
cd quyen khdi kien chi cd the xay ra trong 
qua trinh tda an cap so tham giai quyet vu an 
nhung tda an cap so tham khdng phat hien ra 
va tda an cap phiic tham khi giai quyet lai vy 
an phat hien ra can cir nay nen tda an cip 
phuc thim can cir vao Dilu 278 BLTTDS dl 
dinh chi giai quyet vu an va buy ban an so 
tham. 

* Vi truang hgp quy dinh tgi diim d 
khodn 1 Diiu 192 BLTTDS: Ca quan, td 
chiec rut vdn bdn khai kiin trong trudng hgp 
khong CO nguyin dan hogc nguyen dan yiu 
cdu khdng tiip tiic gidi quyit vu dn 

Can cir nay cd the xay ra d tda an cip 
phiic tham. Day la trudng hgp co quan, td 
chiic khdi kien de bao ve quyin va lgi ich 
hgp phap ciia ngudi khac theo quy dinh tai 
khoan 1, 2 Dilu 162 BLTTDS. Khi tda an 
cap phiic tham giai quylt lai vu an thi co 
quan, td chiic nay da riit lai don khdi kien 
ciia miiih. Tuy nhien, bilu nhu thi nao la co 
quan, td chiic rut van ban khdi kien trong 
trudng hgp khdng cd nguyen dan? Day la 
trudng hgp ca quan, td chiic khdi kien dl 
bao ve quyen va lgi ich hgp phap cho ngudi 
khac nhung ngudi nay khdng phai la ngudi 
can phai dugc bao ve, hg khdng cd quyin va 
lgi ich hgp phap bi xam pham hoac tranh 
chap hay ngudi cin dugc bao ve da chit va 

CO quan, td chiic da riit lai van ban khdi kien 
ciia minh. Vin dl nay co quan nha nudc cd 
tham quyin chua cd hudng dan va thyc te 
hau nhu cung khdng cd trudng hgp co quan, 
td chirc rut van ban khdi kien trong trudng 
hgp khdng ed nguyen don. Cdn trudng hgp 
CO quan, td chirc riit van ban khdi kien trong 
trudng hgp nguyen don yeu ciu khdng tiep 
tyc giai quyet vu an dugc bilu la co quan, tl 
chiic khdi kien dl bao ve quyin lgi cho 
nguyen don, nhung ban than nguyen don lai 
khdng mudn tda an giai quylt vy an va hg da 
yeu cau tda an khdng giai quyet vu an do 
niia. Khi dd, co quan, td chirc cung rut lai 
van ban khdi kien ciia minh va tda an ra 
quyet dinh dinh chi giai quylt vu an. Tuy 
nhien, neu ca quan, td chiic riit lai van ban 
khdi kien nhirng nguyen don lai muon tilp 
tyc giai quyet vy an thi tda an cd dinh chi 
khdng hay van giai quyet tren co sd yeu ciu 
cita nguyen dan. BLTTDS ciing khdng cd 
quy dinh ve trudng hgp nay. 

Theo chiing tdi, de giai quyet nhiing 
vudng mac tren, diem d khoan 1 Dilu 192 
BLTTDS nen quy dinh lai theo hudng: "Ca 
quan, td chiec rut vdn bdn khai kiin, trie 
trudng hgp nguyen dan vdn yeu cdu tod dn 
gidi quyit vii dn". Neu can cir nay xuat hien d 
cap phiic tham thi tda an cap phuc tham dinh 
chi giai quyet vy an va buy ban an so tham. 

* Vi trudng hgp quy dinh tgi diim d 
khodn 1 Diiu 192 BLTTDS; Cdc duang sie 
da til' thda thudn vd khdng yiu cdu tda dn 
tiip tuc gidi quyit vu dn 

Can cir nay cd the xay ra trong giai doan 
phuc tham, nhu ban an so tham tuyen bd anh 
A cd nghTa vy tra ng cho anh B la 100 trieu 
ddng. Anh A khang cao ban an sa thim yeu 
cau tda an cap phuc tham xet xir lai vu an. 
Trong giai doan chuan bi xet xii phiic thim, 
A va B da ty thda thuan dugc vdi nhau la A 
chi tra cho B 80 trieu ddng va khdng cd yeu 
cau tda an cap phiic tham giai quylt vy an. 
Trudng hgp nay BLTTDS va NQ so 
05/2006/NQ-HDTP cung khdng cd quy djnh. 
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Theo chiing tdi, khi cac duong sy da ty 
thda thuan vdi nhau vl viec giai quyet toan 
bg vu an thi chinh sy ty thda thuan nay da 
lam cham diit boat ddng giai quyet vu an dan 
sy ddng thdi phii nban gia tri phap If eua ban 
an so tham. Vi vay, trong trudng hgp nay tda 
an cap phiic tham nen ra quyet dinh dinh chi 
giai quyet vy an va buy ban an so tham. 

* Vi tncdng hgp quy dinh tgi diem e 
khodn 1 Diiu 192 BLTTDS; Nguyin dan dd 
dugc trieu tap hgp li din ldn thu hai md vdn 
vdng mat 

Neu can cir nay xuat hien d giai doan 
phuc thim thi chiing ta ap dyng khoan 2 
Dilu 266 BLTTDS va Muc III.2 NQ sd 
05/2006/NQ-HDTP dl giai quylt. Dd la, nlu 
nguyen don la ngudi khang cao da dugc 
trieu tap hgp le den lan thir hai ma van vang 
mat tai phien toa. thi bi coi la tir bd viec 
khang eao va HDXX phiic tham ra quyet 
dinh dinh chi xet xir phuc tham vy an cd 
khang cao ciia ngirdi khang cao vang mat 
(neu trong vu an khdng cd ngudi khang cao 
khac). Trudng hgp cd nhieu nguyen don 
khang cao ma cd ngudi khang cao thudc 
trudng hgp quy dinh tai khoan 2 Dieu 266 
ciia BLTTDS, thi HDXX phiic thim tiln 
hanh xet xir phuc tham vy an theo thii tue 
ehung ddi vdi khang eao eiia nhirng ngudi 
khang cao cd mat tai phien toa. Ddi vdi phan 
vu an cd khang cao cua ngudi khang cao 
vang mat, thi HDXX phiic tham dinh chi xet 
xir phuc tham ma khdng phai ra quyet dinh 
rieng bang van ban, nhung phai ghi rd quyet 
dinh nay trong ban an, neu phan vy an cd 
khang cao ciia ngudi khang cao vang mat 
khdng lien quan den phan khac cua ban an bi 
khang cao, khang nghi. Neu nguyen don 
khdng phai la ngudi khang cao thi tda an cap 
phiie thim vin tien hanh xet xir. 

*Vi trudng hgp quy dinh tgi diim g 
khodn 1 Diiu 192 BLTTDS: Dd cd cjuyit 
dinh cita tod dn md thii tuc phd sdn ddi vdi 
doanh nghiep, hgp tdc xd la mpt ben duang 
su trong vu dn md viic gidi quyet vu dn co 

lien quan din nghia vu, tdi sdn cua doanh 
nghiep, hgp tdc xd do 

Can cir nay cd thi xuat hien d tda an cap 
phuc thim. Dd la, trong qua trinh giai quylt 
vu an theo thii tyc phiic tham thi doanh 
nghiep, hgp tac xa la mdt ben duong sy 
trong vu an bi tda an ra quyet dinh md thu 
tyc pha san. Trong trudng hgp nay, tda an 
cip phiic tham dang giai quyet vy an theo 
tbil tuc to tyng dan sy ra quyet dinh gi? 
BLTTDS cung khdng cd quy dinh ve van de 
nay. Theo chimg tdi, ve nguyen tac khi mdt 
vy an dang dugc tda an giai quyet ma duang 
sy trong vy an dd cd lien quan den viec giai 
quyet yeu cau md thii tyc pha san thi vu an 
dang dugc tda an giai quyet se khdng dugc 
giai quyet, cac yeu cau ciia duong sy se 
duge giai quyet theo thii tyc pha san. Do dd, 
tda an cap phiic tham ra quyet dinh dinh chi 
giai quyet vy an va hiiy ban an so tham. Tuy 
nhien, theo quy dinh cua Luat Pha san thi 
sau khi tda an ra quyet dinh md thii tyc pha 
san thi tda an cho phep doanh nghiep, hgp 
tac xa tien hanh thii tyc phyc hdi kinh doanh. 
Neu doanh nghiep, hgp tac xa phuc hdi dugc 
boat ddng kinh doanh thi tham phan ra quyet 
dinh dinh ehi thii tue phuc hdi boat ddng 
kinh doanh va sau khi cd quyet dinh nay thi 
vy an dugc giai quyet theo thii tuc td tyng 
dan sy lai dugc tiep tyc. Neu doanh nghiep, 
hgp tac xa khdng phyc hdi dugc boat dgng 
kinh doanh va khdng tbanb toan dugc cac 
khoan ng den ban khi chu ng cd yeu cau thi 
tda an ra quyet dinh md thu tyc thanh ly tai 
san. Nhu vay, ve ban chat, cho den khi tda 
an ra quyet dinh md thii tuc thanh ly tai san 
tbi luc do vy an dugc giai quyet theo thu tyc 
td tyng dan sy mdi bi dirng ban lai va nhfing 
van de lien quan den nghTa vu, tai san ciia 
doanh nghiep, hgp tac xa mdi chinh thiic 
duge giai quyet theo thii tuc pha san. Cdn 
khi tda an ra quyet dinh md thu tyc pha san 
thi vu an dugc giai quyet theo thu tyc td tyng 
dan sy chua dirng lai ban ma chi la tam thdi 
cham dlit ve mat td tyng, nd cd the van dugc 
tiep tyc giai quyet khi tda an ra quyet dinh 
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dinh chi thii tuc phyc hdi boat ddng kinh 
doanh. Do do, theo chiing tdi quy dinh nhu 
khoan 2 Dieu 57 Luat Pha san nam 2005 va 
diem g khoan 1 Dieu 192 BLTTDS la khdng 
phil hgp vdi ban chat cua dinh chi giai quyet 
vy an. Nen diem g khoan 1 Dieu 192 
BLTTDS va khoan 2 Dilu 57 Luat Pha san 
nam 2005 nen quy dinh theo hudng: Tda an 
ra quyet dinh dinh chi giai quyet vy an khi: 
"dd CO quyit dinh ciia tod dn mff thd tuc 
thanh li tdi sdn ddi vdi doanh nghiep, hgp 
tdc xd Id mpt ben duang su trong vu dn md 
viic gidi quyit vu dn cd liin quan din nghTa 
vu, tdi sdn cita doanh nghiep, hop tdc xd 
do". Va neu can cir nay xuat hien d giai doan 
phiic tham thi tda an cap phiic tham dinh chi 
giai quyet vu an va huy ban an so tham. 

* Vi tncdng hgp quy dinh tgi khodn 2 
Diiu 192 BLTTDS; Vit dn thupc tncdng hgp 
trd lgi dan khai kiin quy dinh tgi Diiu 168 
BLTTDS 

Nhiing can cir nay chi cd the xay ra 
trong qua trinh tda an cap so tham giai quyet 
vu an nhung tda an cap so tham khdng phat 
hien ra va tda an cap phuc tham khi giai 
quyet Iai vy an phat hien ra cac can cir nay 
nen tda an cap phiic tham can cir vao Dieu 

278 BLTTDS dl dinh chi giai quylt vy an 
va hiiy ban an sa thim. 

Tir nhiing phan tich tren, chiing tdi dua 
ra kien nghi nhu sau: 

Dilm d va g khoan 1 Dilu 192 BLTTDS 
nen sira ddi lai theo hudng: 

"d) Ca quan, tS chiec riit vdn bdn khoi 
kiin, trie tncdng hgp nguyen dan vdn yeu 
cdu tod dn gidi quyit vu dn; 

g) Dd CO quyit dinh cita tod dn md thu 
titc thanh ly tdi sdn ddi vdi doanh nghiep, 
hgp tdc xd Id mpt ben duang sic trong vu dn 
md viic gidi quyit vu dn cd lien quan den 
nghTa VIA, tdi sdn ciia doanh nghiep, hgp tdc 
xd do ". 

Bd sung mdt dieu luat quy dinh ve dinh ehi 
giai quyet vy an d tda an cap phuc tham: 

Trudc khi md phiin tda phuc thdm hogc 
tgi phiin tda phitc thdm niu vii dn thupc cdc 
tncdng hgp dugc quy dinh tgi diim a, b, d, d, 
g khodn 1 Diiu 192 BLTTDS thi HDXX phitc 
thdm ra quyit dinh huy bdn dn sa thdm vd 
dinh chi gidi quyet vu dn. 

Khi HDXX ra quyit dinh dinh chi gidi 
quyit vu dn thi nguyin dan khong co quyin 
khai kiin lai vu dn. 

(Tiep theo trang 30 - Bdn ve vai tro cua che dinh ...) 

3. Ket luan 

Trong qua trinh cai each tu phap d nudc 
ta hien nay, mdt trong nhung yeu cau trgng 
tam cua tien trinh cai each tu phap chfnh la 
lam cho vai trd ciia toa an ngay cang ddc lap 
hon ddi vdi cac co quan quyen lyc khac. 
Viec ddc lap ciia toa an khdng chi ddi hdi 
nang cao nang lyc xet xir cua cac thim phan, 
ma cac toa an mudn cd dugc vi the ddc lap 
phai cd nhiing ca che hiru hieu trong td chiic 
thyc hien quyen lyc mdi dam bao dugc sy 
ddc lap ciia minh. 

Ngoai nhirng yeu cau thay ddi td tyng 
xet hdi bang td tung tranh tung thi mgt ddi 
hdi khdng kem phan quan trgng dd la, ciing 

phai nhan thirc va quy dinh lai che dinh ve 
hdi tham nhan dan, hoan thien che dinh nay 
theo nghTa day la mgt che dinh tham gia ciia 
xa hdi vao qua trinh xet xir ciia tda an. NghTa 
la phan dinh rd cac giai doan tham gia ciia 
hgi tham nhan dan trong qua trinh xet xir vu 
an nhu trinh bay d tren. Ddng thdi, yeu cau 
cae tham phan phai ty chiu trach nhiem ca 
nhan ve cac phan quyet cua minh. Cac y 
kien ciia hdi tham nhan dan thyc chit la cac 
y kiln xa hdi va hg chi cd quyen dua ra y 
kiln chti khdng cd quyen dua ra phan quyet 
va hg cd quyen bao luu y kiln cua minh 
trong hd so vu an, tranh ca chl quylt dinh 
tap thi va khdng ai phai chiu trach nhiem vl 
cac phan quyet hdi ddng dd. 
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