
NHAN DIEN HANH VI BAN PHA GIA TRONG 
THUONG MAI QUOC TE 

Le Minh Todn 

1. Dat van de 
Pbap luat ve chdng ban pha gia trong 

thuong mai qudc te nbung nam gan day cd 
inb budng kbdng nhd den viec xuat khau 
hang hda ndi rieng va tinh binh san xuat. 
kinb doanh ndi chung ciia cac doanh nghiep 
d nudc ta. Hanh vi ban pha gia ludn di lien 
vdi canh tranh thuong mai va bj coi la banh 
vi canh tranh kbdng lanh manh nham dat 
dugc nbung Igi icb kbdng chinh dang va 
kbdng dam bao tinh cdng bang. 

Mdt binb vi bi coi la pha gia phai bao 
ham ba dieu kien: Gia trj cua san pham xuat 
khau dugc ban thap hon gia trj binb thudng 
cfla san pham dd. hanh vi dd pbai gay ra 
hoac de dga gay ra thiet bai ve vat chat ddi 
vdi nganh sin xuat cflng loai sin pham ciia 
qudc gia nhap khau va hinb vi dd cd mdi 
quan be nban qui \'di thiet hai. 

Chu the cua banh vi ban pha gia dugc 
xac djnb la doanh nghiep. cac doanh nghiep 
xuat khau bang bda (qua bien gidi xet theo 
ngbia thuong mai qudc te) cd hanh vi ban 
phi gii. 

Cau thanh nen hanh vi ban phi gia bao 
gdm ba yeu td neu tren va cac yeu td dd phai 
dugc dieu tra, xac minh. nhan dinb va ket 
luan theo dung trinh tu, thii tyc va tham 
quyen da dugc quy djnb trong Hiep dinh 
chdng ban pha gia cua Td chuc Thuong mai 
qudc td (WTO). 

Mpt banh vi bj coi la ban pha gii kbi va 
chi kbi cd ket luan cbinb tbirc cua co quan cd 
tham quyen ctia WTO ve viec cd hanh vi ban 
pha gia. Hanh vi ban pha gia cdn cd the dugc 

' ThS. Luat hoc. Pho Tong giam doc Cong ty co phan 
Thong tin va tham dinh gia mien Nam. 

ngyy trang dudi mdt sd hinh thuc nhu: Phi 
gia an, pha gia gian tiep, pha gia thu cap v.v. 

Viec lam rd cich thflc xac djnh hanh vi 
bj coi la ban phi gia trong khudn khd WTO 
cd y ngbia trong viec giiip cac doanh nghiep, 
hiep hdi nginh nghd, cac cO quan hflu quan 
ciia Viet Nam khdng chi phdng chd'ng viec 
bj ap thue chdng ban phi gia tfl nudc ngoai 
ma cdn giiip bg tham gia vio viec ip dyng 
chinh sicb ciia Viet Nam vd ebdng bin phi 
gii vdi cac doanh nghiep xuii khau tfl nudc 
ngoii vio Viet Nam. 

Trong ba didu kien ca'u thanh cua hanh 
vi bj coi li ban phi gii kd tren, didu kien gia 
trj cfla san pham xuat khau dugc ban thap 
hon gia trj binb thudng cua sin pham li mpt 
didu kien mi cic doanh nghiep cd thd biet 
dugc ngay tfl kbi ky bgp ddng vdi ddi tic. 
Tuy nhien, viec xac djnb dieu kien niy 
thudng dugc coi la van dd phflc tap ddi vdi 
cic qudc gia dang trong qui trinh xay dyng 
ndn kinh te thj trirdng. Vi x'iy, trong pham vi 
bai viei nay cbiing tdi cbi tip trung lam rd 
cich thflc xic djnb didu kien ay. 

2. Cach thu'c xac dinh hanh vi bi coi ia 
ban pha gia trong khudn khd WTO 

Viec xac djnb banh vi ban phi gia dugc 
thyc bien tren co sd so sanh ve gia giua gii 
xuat khau va gia tbdng tbirdng. Trong dd, gia 
xucit khau (Pex ) la gia xuat khau tfl nudc 
nay sang ntrdc khac; gia thong thirdng (P_po) 
li gia ban bang bda tuong ty tai thj trirdng npi 
dja cd the so sanh dugc; khoang chenh lech 
giira P_po va P e x dugc ggi la bien dp phi 
gia (P dit). Tlieo dd, trudng hgp P_dif <=0, 
khdng cd hanh vi ban pha gia; tnrdng bgp 
P d i f >0. tiep tuc xem xet mgt sd yeu td khac 
cau tbanb nen banh vi ban pha gia. 
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• Ve each tinh bien do pha gia: 
P_dif=P_pa-P_ex 
P d i f cd the tinh bang tri gii tuyet ddi 

hoac theo phan tram theo cdng thuc: 
P_dif = (P_pa - P_ex)/P_ex. 
Vi dy: P_pa = 2.200 USD/sp. 
P_ex = 2.000 USD/sp. 

P d i f = 2.200 USD/sp - 2.000 USD/sp = 
200 USD/sp 

Hoac: = (2.200 - 2.000)/2.000 = 10%. 

• Ve each tinh gia xuat khau: 

P e x la muc gii ma nba sin xuat nudc 
ngoii bin sin pham sang nudc nhap khau. 
Cd hai each thflc xac djnb mirc gii xuat 
khau, bao gdm: 

- Cach 1: Gia xuat khau la gia trong giao 
djch mua ban giua nba sin xuat hoac nba 
xuat khau cfla nudc xuat khau vdi nhi nhap 
khau cua nudc nhap khau; 

- Cach 2: Gia xuat khau la gii dugc tinh 
toan tren co sd gia ban sin pham tuong ty 
(SPTT) cho ngudi mua dpc lap dau tien tai 
nudc nhap khau; hoac mpt trj gii tinh toan 
theo nhflng tieu cbi hgp ly do co quan cd 
tham quyen quyet djnh. 

Trong cac dieu kien thuong mai thdng 
thudng uu tien ap dyng tinh gia xuat khau 
theo cich 1. Cbi kbi boan cinh cu the kbdng 
dap flng cac dieu kien ap dung each 1 thi gii 
xuat khau mdi dugc tinh theo each 2. 

Chang ban cac trudng bgp gia bin SPTT 
khdng tin cay dugc do: 

- Giao djch xuat khau dugc thyc bien 
trong npi bg cdng ty; hoac 

- Theo mgt thda thuan den bu nao dd. 

Thi: P_ex = gia ma sin pham nhap khau 
dugc ban lan dau tien cho mpt ngudi mua 
dpc lap d nudc nhap khau. 

• Ve each tinh gia thong thu-ong: 

P_po dugc bieu la muc gia ban bang bda 
tuong tu vdi san pham bj dieu tra ve hanh vi 
ban pha gia tai thj trirdng ndi dja cfla nudc 

xuat khau. Cd 03 cich xac djnb muc gia 
tbdng thudng. 

Cach 1: Gia tbdng thudng dugc xac djnb 
la mirc gia ban sin pham tuong ty cd the so 
sanh dugc tai thj trirdng npi dja nudc xuat 
khau. Trudng bgp nay dugc coi la dfl dieu 
kien so sanh khi: 

- Cd ban san pham, hang hda tuong ty 
tai thj trudng ngi dja; 

- Thj trudng ndi dja dugc van hanh theo 
CO che thi trudng; 

- Sd lugng sin pham tuong ty dugc 
danh de tieu thy trong nudc tai nudc xuat 
khau thdng thudng dugc coi la du ldn de xac 
dinh gia trj thyc neu doanh sd ban bang dd 
chiem 5% hoac cao ban sd lugng ban san 
pham dang xem xet dd tdi nudc nhap khau. 
Trong trudng bgp ty le thap ban cung pbai 
dugc chap nban neu nhu cd bang chflng cho 
thay rang ty le thap nhu vay van dat du ldn 
de cd the so sanh mpt each bgp ly. 

Cach 2: Trong trudng hgp kbdng the so 
sanh vdi gia ban hang hda tuong ty tai thj 
tru'dng ngi dja vi mgt sd ly do dugc neu tren 
day thi gia xuat khau se dugc so sanh vdi gia 
xuat khau hang hda tuong ty tu thj trudng 
nudc xuat khau sang thj trudng nudc thu ba. 
Vdi dieu kien la muc gii cd the so sanh 
dugc nay mang tinh dai dien. 

Cich 3: Gii tbdng thudng dugc xac djnb 
thdng qua tinh toan vdi cac cbi phi sin xuat 
tai nudc xuat xfl bang bda cgng them mgt 
khoan hgp ly chi phi quan trj, bin hang, cac 
chi phi chung va mpt khoan lgi nhuan. 

Trudng hgp SPTT dugc xuat khau tfl 
mgt nudc cd nen kinh te phi thi trudng (gia 
ban hang va gia nguyen lieu dau vao do 
Chinh phu an djnb) tbi cac cich tinh tren 
khdng dugc ap dung de xac djnb P_po, co 
quan cd tham quyen cua nudc nhap khau se 
bd qua cac sd lieu ve cbi phi, gia ban tai thj 
trudng ndi dja v.v. va chpn mdt nudc thfl 3 
de thay the (dung gia ban vao hoac cbi phi 
sin xuat tai nudc nay) de tinh toan gia trj 
tbdng thudng cfla san pham bj dieu tra. 

75 



NHA NUOC VA PHAP LUAT SO 8/2010 

• Ve viec lua chon gia ban san pham 
tuong ty de so sanh: 

Viec ban cac san pham tuong tu tai thj 
trudng npi dja cfla nudc xuat khau hoac ban 
sang mpt nudc thfl 3 vdi gia thap ban chi 
phi san xuat theo don vj san pham (bao gdm 
cbi phi cd djnh va cbi phi bien ddi) cpng 
vdi cac cbi phi quan tri. cbi phi ban hang va 
cac chi phi chung cd the dugc coi la gia ban 
kbdng theo cac dieu kien thuong mai tbdng 
thudng va cd the khdng dugc xem xet tdi 
trong qua trinh xac djnb gia trj tbdng 
thudng cua sin pham. 

Tuy nhien. neu cac co quan cd tham 
quyen cua WTO quyet djnb rang viec ban 
bang dd dugc thyc bien trong mgt khoang 
thdi gian keo dai (thdng thudng. khoang thdi 
gian keo dai la 1 nam va trong mpi trirdng 
hgp khdng dugc it ban 6 thing), vdi mdt 
khdi lugng dang ke va dugc ban vdi mirc gia 
khdng dfl bu dap chi phi trong mgt khoing 
thdi gian hgp ly. Neu nhu muc gia ban thap 
hon chi phi tai thdi diem ban bang nbung lai 
cao hon muc chi phi binh quan gia quyen 
cho mdi san pham trong khoang thai gian 
tien banh dieu tra tbi mfle gia dd dugc coi la 
dfl de bfl dip cho cac chi phi trong mpt 
khoang thdi gian hgp ly. 

• Ve each tinh toan chi phi thong 
thirdng: 

Trong viec tfnh toin chi phi thdng 
thudng, can chu y cic vi'n dd sau: 

Thd nhdt, cac chi phi tbdng thudng dugc 
tinh toan tren co sd sd sach va ghi chep cua 
nha xuat khau hoac nha sin xuat la ddi 
tugng dang dugc dieu tra vdi dieu kien la sd 
sach nay phu bgp vdi cac nguyen tic ke toan 
dugc chap nban rgng rai tai nudc xuat khau 
va phan anb mgt each bgp ly eac chi phi di 
kem vdi viec san xuat va ban bang hda dang 
dugc xem xet. Cac co quan cd tham quyen 
se xem xet tat ca cac bang chung san cd ve 
viec phan bd cbi phi, trong dd bao gom ca 
cac bang chflng do nha xuat khau hoac nha 

san xuat eung cap trong qua trinh dieu tra 
vdi dieu kien la viec phan bd tren thyc te da 
dugc nha xuat khau hoac nba san xuat sfl 
dung trong qua khfl, dac biet la sfl dung 
trong viec xay dung thai gian khau hao thich 
hgp va ban mirc cho phep chi tieu xay dyng 
CO ban va cac chi phi phat trien khac. Trfl 
khi da dugc phan anb trong su phan bd chi 
phi theo qui djnh tai tieu muc nay, cac chi 
phi se dugc dieu chinh mgt each thfch hgp 
ddi vdi cac bang muc chi phi kbdng thudng 
xuyen dugc sir dung de lam Igi cho boat 
dgng san xuat trong tuong lai va/hoac bien 
tai, hoac trong trudng bgp cac chi phi trong 
thdi gian dieu tra bj anb budng bdi cac boat 
ddng kbi bat dau san xuat (viec dieu cbinb 
cbi phi cho pbu bgp vdi boat dgng khi bit 
dau sin xuat se phan anb cac chi phi vao 
thdi diem cudi cfla giai doan bat dau sin 
xuat hoac, trong trudng bgp giai doan bat 
dau san xuat dai hon giai doan tien hanh 
dieu tra. thi phai phan anh dugc cac chi phi 
gan dd nhat ma cac co quan cd tham quyen 
cd the xem xet trong qua trinh dieu tra). 

Thd hai, tdng sd tien chi phi cho quan ly, 
ban bang va cac chi phi chung khac se dugc 
xac dinh dua tren cac sd lieu thyc te lien 
quan den qua trinh san xuat va ban san pham 
tuong ttr theo dieu kien thuong mai thdng 
thudng cfla nha xuat khau hoac nba san xuat 
dang bj dieu tra. Kbi sd tien tren kbdng the 
xac djnh theo each nay thi sd tien dd dugc 
xac djnh tren ca sd nhu sau: 

-I- Sd tien thuc te phat sinh va dugc nha 
xuat khau hoac nha san xuat nay chi tieu 
trong qua trinh san xuat va ban hang thugc 
nhdm san pham giong bet tai thj trudng cfla 
nudc xuat xfl' bang hda; 

-I- Binh quan gia quyen cua sd tien thirc 
te phat sinh va dugc nha xuat khau hoac san 
xuat khac chi tieu trong qua trinh san xuat va 
ban san pham tuong tu tai thj trudng cfla 
nudc xuat xu hang hda; 
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+ Bat ky bien phip bgp ly nao kbic vdi 
dieu kien la muc lgi nhuan dugc djnh ra theo 
each dd kbdng dugc vugt qua muc lgi nhuan 
cic nba xuat khau hoac nha san xuat kbac 
thu dugc khi ban bang tbupc nhdm sin pham 
gidng bet bang bda tren tai thj trudng cfla 
nudc xuat xu bang hda. 

• Ve so sanh gia tr| thong thuong voi 
gia xuat khau: 

Trong viec so sanh gia trj thdng thudng 
vdi gia xuat khau, can cbii y cic van dd sau: 

Thd nhdt, gia xuat khau se dugc so sinh 
mpt cich cdng bang vdi gia tri thdng thudng. 
Viec so sanh tren dugc tien hanh d cung mgt 
khau tbdng nhat cfla qua trinh mua ban, 
thudng la tai khau xuat xudng va so sanh 
viec ban hang via cung thdi diem hoac thai 
diem cang gidng nhau cang tdt. Ddi vdi tirng 
trudng hgp cu the, cd the cd su chieu cd bgp 
ly ve nbung su khac biet cd the inh hudng 
den viec so sinh gia trong dd bao gdm su 
khic biet ve dieu kien ban bang, thue, dung 
lugng thuong mai, khdi lugng, die tinh vat 
ly va bat ky sy kbac biet nao kbac cd bieu 
hien anh budng den viec so sanh gia. 

Thd hai, kbi su so sanh ve gia ddi bdi 
can cd sy chuyen ddi ddng tien, viec chuyen 
doi phai sfl dyng ty gia tai thdi diem ban 
hang vdi dieu kien la neu ngoai hdi thu dugc 
tfl viec ban bang xuat khau dugc ban tren thj 
trudng ky ban thi ty gia trong thuong vu bin 
ngoai bdi ky ban dd se dugc sfl dung. Nbung 
bien dpng cfla ty gia bdi doai se dugc bd qua 
trong qui trinh dieu tra va cac co quan cd 
tham quyen se cho phep cac nha xuat khau 
cd dugc it nhat 60 ngay de dieu chinh gii 
xuat khau cfla hg cho phep gia nay phan anb 
nhung xu budng ben vung cfla ty gia tien te 
trong thdi gian dieu tra. 

Thd ba, thuc hien cac qui djnb dieu 
chinh sy so sanh cdng bang, viec xac dinb cd 
ton tai bien do pha gia hay khdng trong sudt 
giai doan dieu tra, tbdng thudng se dya tren 
CO sd so sanh giua gia trj binb quan gia 
quyen thdng thudng vdi gia binb quan gia 

quyen cfla tat ca cic giao dicb xuat khau cd 
the so sanh dugc hoac tbdng qua so sanh 
giua gia trj thdng thudng vdi gii xuat khau 
tren co sd tung giao djch. Gia tri tbdng 
thudng duge xac djnb tren co sd binh quan 
gia quyen cd the dugc dem so sinh vdi gia 
cua tung giao dicb cy the neu nhu cic co 
quan cd tham quyen xac djnh rang ca cau 
gii xuat khau ddi vdi nhung ngudi mua kbac 
nhau, khu vyc kbic nhau va thdi diem khac 
nhau cd sy chenh lech dang ke va khi cd the 
dua ra giai thich ve viec tai sao sy khac biet 
nay khdng the dugc tinh toan mpt cich day 
du khi so sanh bang phuang phap su dyng 
binb quan gia quyen so vdi binb quan gia 
quyen hoac giao djch so vdi giao djch. 

Thu tu, trong trudng hgp sin pham 
khdng dugc nhap khau trye tiep tfl nai xuat 
xir bang hda ma dugc xuat khau sang lanh 
thd tbinb vien nhap khau bang bda dd tfl 
mpt nudc trung gian. gia ciia bang bda kbi 
dugc bin tfl nudc xuat khau sang nudc nhap 
khau thdng thudng se dugc so sanh vdi muc 
gii cd the so sanh dugc tai nudc xuat khau. 
Tuy nhien, cd the dem so sinh vdi muc gia 
tai nudc xuat xu bang bda vi dy nbu trong 
trirdng hgp san pham cbi don thuan chuyen 
cang qua nudc xuat khau hoac sin pham dd 
kbdng dugc san xuat tai nudc xuat khau 
hoac kbi khdng cd mirc gii tuong duong nao 
cd the dem ra so sanh tai nudc xuat khau 
bang bda. 

Thif ndm, trong trudng hgp khdng tdn tai 
muc gia xuat khau hoac co quan cd tham 
quyen huu quan thay ring mfle gia xuat 
khau khdng dang tin cay vi ly do nha xuat 
khau va nba nhap khau hoac mpt ben thu ba 
nao dd cd quan be vdi nhau hoac cd thoa 
thuan ve bu trfl, gia xuat khau cd the dugc 
dien giai tren co sd mirc gia khi san pham 
nhap khau dugc ban d khau dau cho mgt 
ngudi mua bang dpc lap hoac neu nbu sin 
pham dd khdng dugc bin lai hoac kbdng 
dugc ban lai theo cac dieu kien gidng vdi 
dieu kien nhap khau hang bda tbi mfle gia cd 
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the dugc xac dinh tren mdt co sd bgp ly do 
CO quan cd tham quyen tu quyet djnh. Trong 
trudng hgp nay, dugc phep tinh den cac chi 
phi, bao gdm cac loai thue va phi phat sinh 
trong giai doan tu khi nhap khau den luc ban 
lai va lgi nhuan thu dugc. Neu nhu su so 
sanh gia bj anb hudng trong cac trudng bgp 
nhu tren, cac co quan cd tham quyen se xac 
dinh trj gia thdng thudng d mgt trinh do 
thuong mai tuong duong vdi muc thuong 
mai ma gia tbanb xuat khau dugc xay dung 
hoac cd the khau trfl thich hgp. Cac co quan 
cd tham quyen phai cho cac ben hu'u quan 
biet rd nhung thdng tin nao can thiet phai cd 
de cd the so sanh mgt each cdng bang va 
khong dugc phep ap dat vd ly trach nhiem 
dua ra chung cu ddi vdi cac ben hiiu quan. 

- Cu the nhu sau: 
+ So sanh bai gia nay trong ciing dieu 

Iden thuong mai (cung xuat xudng^an 
budn/ban le), thudng lay gia d khau xuat 
xudng; 

+ Tai Cling mot thoi diem hoac thai 
diem cang gan nhau cang tot. 

Viec so sanh P_po va P e x la ca mgt 
qua trinh tinh toan rat phuc tap, vi khdng 
phai bao gid cung cd san muc gia xuat 
xudng cfla P_pa va P e x ma cbi cd muc gia 
ban budn hoac ban le cfla SPTT d thj trudng 
nudc xuat khau (P_po*) va gia tinh thue bai 
quan, gia hgp ddng hoac gia ban budn/ban le 
SPTT cfla nha nhap khau (P_ex ) nen 
thudng phai cd mgt sd dieu chinh de cd the 
so sanh P_po va P_ex mgt each cdng bang. 

Cd the dieu chinh chenh lenh tren co sd bang dieu chinh tham khao sau: 

STT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Danh muc so sanh 

Dieu kien ban hang 

Cac loai thue 

Sd lugng san pham 

Dac tinh san pham 

Thai diem 

Trugt gia 

Luu thdng 

Nhung yeu td kbac 

Ty le dieu chinh 

P ex 

% 

P_po(l) 

% 

P J O (2) 

% 

P po (3) 

% 

Vi du: Khi lay gia ban SPTT cho mdt 
ngudi mua dgc lap d nudc nhap khau lam 
(P_ex*) thi (P_ex) se dugc xac dinh bang 
each dieu chinh nhu sau; 

P e x = P e x - (lgi nhuan) - (cac loai 
thue -I- chi phi pbat sinh tfl khau nhap khau 
den khau ban hang) 

Cach so sanh: 

- Trung binh P_po so vdi trung binh 
Pex;hoac 

- P_po (tung giao dich) so vdi Pex 
(timg giao dich); hoac 

- Trung binh P_pa so vdi P_ex (tung 
giao dich) 

(Cdch ndy chi duac dp dung khi P_ex* 
chenh lech ddng ke giUa nhirng ngudi mua. 
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cdc viing hogc giita cdc khodng thdi gian 
khdc nhau) 

Trudng hgp SPTT dugc xuit khau sang 
nudc nhap khau qua mgt nudc trung gian 
(nudc xuat khau): 

- Gia P_pa d nudc xuat khau (nudc 
trung gian) so vdi gia ban SPTT tfl nudc 
xuat khau sang nudc nhap khau. 

Neu SPTT cbi don thuan dugc chd tfl 
nudc san xuat qua nudc xuat khau tbi: 

- Gii d nudc xuat xfl so vdi gia ban 
SPTT tfl nudc xuat khau sang nudc nhap 
khau. 

Trong qua trinh hdi nhap kinh td qudc td, 
viee phai ddi mat vdi cac vu kien chdng bin 
pha gia trong thuong mai qudc te hoac chfl 
dpng de don khdi kien banh vi ban phi gia la 
cau chuyen kbdng chi rieng cua cac nha san 
xuat, xuat khau ma cdn la ddi tupng cin 
quan tam cfla cic nba quan ly nha nudc, cac 
hiep hpi va toan xa hpi. Viec nban dien hanh 
vi ban phi gia trong thuong mai qudc te la 
dieu can thiet trong quan ly, quan tri nham 
chfl dpng bao ve quyen va lgi icb chinh dang 
cfla ngudi lao dpng, doanh nghiep, cac td 
chflc hiep hpi, nganh nghe cung nhu lgi ich 
qudc gia. 
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