
PHAP LUAT CANH TRANH NHAT BAN 

Ly Van Anh' 

Nhit Ban cd the dugc coi la mdt 
trong nbung nudc dau tien tren the 

gidi va la nudc dau tidn d chiu A da sdm cd 
luat vd canh tranh. Dao luit vd Ci'm hanh vi 
ddc quydn va duy tri thuang mai cdng bing 
{Act on Prohibition of Private 
Monopolization and Maintenance of Fair 
Trade), thudng dugc ggi tit la Dao luit 
Chd'ng ddc quydn {Antimonopoly Act), dugc 
Nhit Ban thdng qua vio nam 1947. Tuy 
nhien, khdng pbai ngay tfl dau, dao luit vd 
chd'ng ddc quydn da dugc van hanh mdt cich 
hieu qua, nhin thflc vd tam quan trgng ciia 
luat canh tranh cung nhu viec ip dyng luit 
nay tren thyc te' cd sy khac biet trong timg 
giai doan phit tridn khic nhau ciia ndn kinb 
te' Nhit Ban. Ben canh dd, nhidu van bin 
phap luit khac cung dugc tbdng qua nhim 
bd sung nhiing thieu byt cua Dao luit Chd'ng 
ddc quydn trong viec didu chinh cac banh vi 
phan canh tranh, nhu Dao luit vd Hgp ddng 
thau phu {Subcontract Act)', Dao luit vd 
Chdng ap dyng cac bien phip khuyen mai 
gay nham Iin {Premium and Representations 
Act^) va cic van ban do Uy ban Canh tranh 
cdng bing ciia Nhit Ban (JFTC) ban hanh. 

1. Khai quat sir hinh thanh va phat 
trien ciia phap luat canh tranh Nhat Ban 

Ll. Giai dogn 1947-1951 
Dao luat Chd'ng ddc quydn dugc thdng 

qua vao nam 1947 dudi sy anh hudng cua 
Luat Chd'ng ddc quydn Hoa Ky, vdi myc 
dfch la nhim "duy tri mdt be tbdng kinb te 

* Thae sy Luat qud'c te. Khoa Luat qudc te. Hpc vidn 
Ngoai giao. 
' Act against delay in payment of subeontrcici 
l)roceeds, etc. to subcontractors (Act No. 120 of 1 
June 1956) 
" Act against Unjustifiable Premiums and Misleading 
Repiesenlalions (Acl No. 134 of May 15, 1962) 

din chil va ty do canh tranb"\ Ngay tfl diu, 
Dao luat Chd'ng ddc quydn ciia Nhit Ban da 
chfla dyng nhirng quy djnh rai chat che ma 
thim chf Luit Hoa Ky cung kbdng cd. Ching 
ban, Dao luat nay cam boan toan mdt so hinh 
thflc tap trung kinb te (cdc-ten), cd nhirng quy 
djnh cy the vd thyc tbi. Dao luit cung tbanb 
lip Uy ban Canh tranh cdng bing {Japan 
Fair Trade Commission - JFTC) nhim xfl ly 
nhiing khie'u kien va vi pham Dao luit Chd'ng 
ddc quydn. Sd vy tranh chip hoac vi pham vd 
canh tranh dugc giii quyet tai JFTC len tdi 
gin 100 vy trong giai doan nay. 

Tuy nhidn, cd khdng it ngudi, dac biet la 
gidi kinb doanh, cho ring Dao luit Chd'ng 
ddc quyen ciia Nbat Ban la mdt sy ap dat 
ciia ngudi My ddi vdi Nhit Ban va nd mang 
dam van boi kinh doanh cua Hoa Ky, trong 
nhidu trudng hgp kbdng phii bgp vdi Nbat 
Ban. Do dd, ngay tfl liic niy di cd nhieu y 
kie'n ddi phai sfla ddi Dao luat niy. 

1.2. Giai dogn 1952-1959 
Trudc sflc ep ciia gidi kinb doanh, dac 

biet li sflc ep tang trudng kinh te do thdi ky 
niy la thdi ky ndn kinb te Nbat Ban bit diu 
vuon len, gidi cim quydn ciia Nhit Bin da 
budc phai cd nbung ndi Idng ve quan ly canh 
tranh. Trong nam 1952, Nba nudc da pbai 
cho phep rat nhidu trudng hgp midn trfl, 
kbdng cbi ddi vdi cac doanh nghiep vfla va 
nhd nhim khuyen khich xuat khiu, ma kd ci 
mdt sd trudng bgp cic-ten vdn bj cam boan 
toin trong Dao luit Chd'ng ddc quydn. 

Nam 1953, Dao luit Chd'ng dpc quydn 
da dugc sfla ddi can bin theo hudng ndi long 
cic quy djnh vd quan ly canh tranh. Lin sfla 
ddi nay xoi bd nhung didu khoan chat che vd 

^ SUGAHISA Shuichi. Vu trudng vii Cac van dd qud'c 
te, Uy ban Canh tranh cdng bang Nhat Ban, The 
Andmonopoly Act and the ConipeUiion Policy, paper 
for Workshop on East Asian Competition Law, 
Tokyo, 19-26 Feb. 2008. 
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cic-ten, bo sung them mdt so didu kboan 
cho phep cic ngoai le nhu nhflng cic-ten 
dang gap khd khan {depression cartels), 
nhtrng cic-ten dang dugc ca ci'u lai 
{rationalization cartels) va he thd'ng in djnb 
gii ban le {resale price maintenance 
system). Dao luit sfla ddi 1953, dii vi'p phai 
sy phin ddi cua ngudi tieu diing va cac hiep 
hdi bio ve ngudi tieu dung, song lai dugc 
gidi cbinb trj va gidi kinh doanh iing hd 
nhiet liet nbu la mdt budc di diing din. 

1.3. Giai dogn 1960-1969 
Trong giai doan nay, phap luit canh 

tranh Nhit Bin pbit tridn theo hai budng ddi 
nghich. Mdt mat, nhu cau quin ly ddi vdi 
cic binh vi canh tranh khdng lanh manh 
tang len nhim bio ve lgi fch can ban ciia 
ngudi tieu dung, dac biet l i ddi vdi nhflng 
trudng bgp cbi din giy nhim Iin, thoa thuan 
an djnh gii ca va an dinh gii bin le. Mat 
kbic, nhim tang cudng sflc canh tranh ciia 
ndn kinb te Nhit Bin ndi chung vi sflc manh 
ciia cac cdng ty Nhat Ban ndi rieng tren thj 
trudng the gidi, nhirng quy djnh ve tip trung 
kinb te lai can dugc ndi long. 

Nhung ndi nbu vay kbdng cd nghia li 
cic banh vi tip trung kinb te cua doanh 
nghiep cd the didn ra mi kbdng can biei den 
luat phap vi co quan quan ly canh tranh. 
Chfnh trong giai doan niy, gidi kinh doanh 
da bit diu pbai thfla nban vai trd cua Dao 
luat Canh tranh vi cua JFTC. Chung ta cd 
the thay rd sy bie'n chuydn nay trong vy sip 
nhip giua bai cdng ty thep vio cudi nbung 
nam I960. Thing 4/1968, Cdng ty Yawata 
Steel vi Fuji Steel cdng bd ke hoach sip 
nhip cua minh. Ngay lip tflc, JFTC thd bien 
mdi quan ngai vd ke hoach sip nhip nay ddi 
vdi canh tranh lidn quan tdi mdt sd san 
pham. Mac du viy, dau nam 1969, ke hoach 
sip nhip ciia Yawata Steel va Fuji Steel dugc 
thdng bao len JFTC mi khdng cd bat cfl thay 
ddi nao. Ngay 19/6/1969, JFTC md phidn 
didu trin diu tien vd vy viec. Ngiy 
30/10/1969, JFTC ra quyet dinh cudi cung, 
yeu cau 2 cdng ty cd nbung didu chinh cin 
thiei ddi vdi ke hoach sap nhip nhim ban 

che nhung tie ddng tieu cyc ddi vdi canh 
tranh va da dugc 2 cdng ty tren tuan thu". Vu 
vide nay dugc coi la mdt trong nhung budc 
ngoat trong sy phat trien cua phap luat va 
chfnh sach canh tranh ciia Nhit Ban, nd 
chflng minh ring gidi kinh doanh khdng the 
banh ddng ma khdng tfnh den sy tdn tai cua 
luit phap vd canh tranh. 

Vd phap luit canh tranh Nhit Ban trudc 
1970, mdt sd bgc gia danh gia ring diy la 
giai doan phat tridn tri tre, "ky nguyen den 
tdi" (ndi theo ngdn tfl cua Akinori Uesugi^ 
Bdi theo tic gii niy, "van hoi kinh doanh 
ciia Nbat Ban kbdng hgp vdi van boi canh 
tranh"'^. Tren thyc te, kha nhidu vy viec canh 
tranh da dugc giii quyet trong giai doan tfl 
1949 de'n 1970, song mfle do hieu qui cua 
Dao luit vd Chdng canh tranh van chua cao 
theo dinb gia cua nhidu hgc gii, die biet la 
trong viec xfl ly cac hanh vi tip trung kinh te' 
giy lung doan thj trudng. 

1.4. Giai dogn 1970-1989 
Tfl nam 1970, phap luit vd canh tranh 

cua Nbat din din dugc tang cudng vi boat 
dpng cd hieu qui bon, bit diu tfl lan sfla ddi 
quan trgng cua Dao luit Chd'ng ddc quyen 
vao nam 1977. Trudc dd, dau nhflng nam 
1970, cudc khung boing dau Ifla 1972 da 
din tdi day gia ldn cao va cac hinb vi lung 
doan thj trudng cung nd rd. Co quan quan Iy 
canh tranh cua Nhat JFTC da dua ra xfl ly 
mdt loat cic vu tip trung kinh te phi phip'. 

Nam 1977, JFTC cdng bd ban dy thao 
sfla ddi Dao luit Chd'ng ddc quydn. Bin dy 
thao nay chfla dyng nhung ndi dung quan 
trgng nhu: thiei lip mdt ca che phat tidn ddi 
vdi hinh vi thdng ddng nhim lung doan gia 

•* Yamaha Steel and Fuji Steel Merger Case (1969) 
"^ Akinori Uesugi. Enforcement ofConipeiition Law in 
.htpan. paper presented at Conference on International 
Competition Enforcement. Tokyo. 20/4/2005. 
www.iftc.go.ip/e-page/policyupdates/ 
speeches/050420uesugi.pdf. tr. 1. 
'" ni 

Trong nhung nam dau cua giai doan nay, trung binh 
mdi nam JFTC xir ly khoang 60 vu, SUGAHISA 
Shuichi. dd ddn. 
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hoac an djnb nbung ban cbe ve sd lugng mua 
bin tren thj trudng; de ra nbung bien pbap 
chd'ng lai nhflng hanh vi tbdng linh thj 
trudng va nhung quy djnb chat cbe ddi vdi 
cac hinh vi tip trung kinh te. Sfla ddi Iin nay 
tuy bj gidi kinb doanh, dang cim quydn phin 
ddi, nbung lai dugc dai bg phin xa bdi, 
nhflng dang ddi lip, hiep hdi ngudi lao ddng, 
ngudi tieu dung, gidi bgc gia iing hd. Do dd, 
sfla ddi nay vin dugc tbdng qua, ddng thdi, 
Nhi nudc cung phii thay ddi each nhin ciia 
minh ddi vdi viec bd trg cac doanh nghiep 
dang gap khd khan: nam 1978, Nbat Bin 
chip nhin khii niem "cbinb sich didu chinb 
tich cyc" mi Td cbflc Hgp tic va pbit tridn 
kinh te (OECD) dua ra, theo dd, sy didu 
chinh CO ciu cdng nghiep phii dya tren co 
che thj trudng, trong trudng bgp cd sy hd trg 
cua Chinb phii dinb cho nhflng doanh nghiep 
dang gap kbd khan tbi sy bo trg niy cting 
phai dugc gidi ban vd mat thdi gian va phii 
duoc xoi bd tflng budc, ddng thdi, sy canh 
tranh trong nudc va qudc te' vin pbii dugc 
duy tri vi pbai dim bio tfnh minh bach. Dao 
luit nam 1983 dugc thdng qua nhim giim 
thieu nhflng trudng bgp dugc budng ngoai le 
cua Dao luat Chd'ng ddc quydn, chi gidi ban 
lai d trudng hgp kdi bgp giua cac doanh 
nghiep nhim cit giam chi phi sin xuat. 

1.5. Giai dogn 1990 den nay 
Giai doan nay dugc danh diu bdi sy pbat 

trien manh me ciia phip luat vd canh tranh 
ciia Nhit Ban. Thyc vay, vai trd ciia luat 
phip vi cbinb sich chdng ddc quydn da dugc 
thfla nhan rdng rai. Trong nbung nam 1990, 
mdt loat nhung sfla ddi di dugc tbdng qua 
nhiim tiing tfnh bieu lyc ciia Dao luit Chdng 
ddc quydn: Tang mfle tidn pbat tfl 1,5% 
doanh thu ldn 6% doanh thu (nam 1991); 
tang mfle binb phat hinh sy ddi vdi nhung 
hanh vi ban cbe canh tranh tfl 5 trieu len 100 
trieu yen (nam 1992) va gin day li tfl 100 
trieu len 500 trieu yen (nam 2002); giim sd 
cac trudng bgp dugc budng midn trfl ddi vdi 
Luit Chd'ng ddc quydn (cic nam 1997 va 
1999); cho phep kien din sy ddi bdi thudng 
thiet hai (tfl thing 4/2001). 

Gin day nhit, thing 1/2006, mpt sd sfla 
ddi mdi tiep tyc dugc thdng qua, dac biet vdi 
viec dd ra co cbe mien truy cflu trong trudng 
bgp tbinb khin (co cbe kboan dung) 
{leniency program*^) va nhflng bien phip khan 
cip trong trudng hgp cd diu hieu hinb sy. Co 
che midn truy ciru tfl khi ra ddi da boat ddng 
bei sflc cd bieu qui, giiip giam bdt nbung vy 
\iec vd vi pham canh tranh lanh manh. 

Co quan quan ly vd canh tranh ciia Nbat 
JFTC cung boat ddng ngiy cang hieu qua. 
Cd thd nhin thay didu dd thong qua sd lugng 
ngiy cing tang cic vu viec dugc dua ra didu 
trin tai JFTC. Cudi thing 3/2005, cd ban 
130 vu dang dugc JFTC thy ly, tflc li tang 3 
Iin so vdi nam 2000''. 

* Mot vdi luu y ve sif hinh thdnh vd phdt 
trien eiia phdp ludt eanh tranh Nhdt Bdn 

Phip luat canh tranh Nhat Bin ban diu 
boat ddng khdng hieu qua nbung vai trd ciia 
nd da dugc tang cudng tflng budc. Nhung 
nguyen nhan ciia qua trinh niy cd the dugc 
diing dd ly giii cho phip luit d nhung nudc 
Dong A khic, trong dd cd Viet Nam. 

Thd nhdi, 6 Nhit Bin, chfnh sach vd 
canh tranh bj dinb tre va pbap luat vd canh 
tranh boat dgng kem hieu qua trong giai 
doan tang trudng kinb te manh. do nhu ciu 
tap trung kinb te dd pbit tridn vi ciing cd sflc 
manh tren thj trudng the gidi. Cbi kbi ndn 
kinb te budc vao giai doan phit tridn chim 
lai, khi ma ngudi tidu diing trd tbinb trung 
tam chfl khdng phii li nha sin xuit thi chinh 
sich vi phap luat canh tranh dugc ciing cd. 

Thif hai, co quan quan ly vd canh tranh 
ciia Nhit Bin (Uy ban Canh tranh cdng bing 
JFTC) boat ddng tich cyc va ddng vai trd ldn 
trong viec thiic diy viec tiing cudng phip 
luat vd canh tranh tbdng qua nhflng dy thio 
sfla ddi. 

Thif ba, co cbe giai quydi vy viec canh 
tranh dugc cii thien tflng budc, din tdi tang 
cudng tfnh bieu lyc ciia pbap luit canh tranh. 
Trudc nam 1977, co cbe giai quyet vu viec 

" Xem giai thich d phan sau. 
'' Thdng kd tit trang web ciia JFTC. 
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canh tranh chti ye'u mang tinh banh chfnh. 
Tfl nam 1977 den nay, mdt loat cac bien 
pbap phat dugc thiei lip hoac tang cudng 
khie'n cho ca che nay mang tinh tu phip 
nhidu ban. 

Thd tlf, nhin thflc ciia gidi kinh doanh vd 
tam quan trpng ciia phip luit canh tranh tang 
din cung khie'n cho hieu lyc ciia luat vd canh 
tranh dugc cai thien. Vdi sy tdn tai va van 
binb ciia pbap luit canh tranh thi gidi kinb 
doanh cung y thflc tdi ban vd sy cin thiet pbai 
tuin tbii phip luit vd canh tranh. JFTC, ngay 
tfl dau da thiy dugc ring ngudi dan cdn chua 
hidu biei nhidu vd phip luit canh tranh, va do 
dd da cd nhirng bien phip nham tuyen truydn 
vd phip luit canh tranh nhu td chflc cic bdi 
nghj, bgi thao vd luit canh tranh va dua luat 
canh tranh vao chuong trinh giing day ciia 
trudng phd tbdng (tfl nam 2002). JFTC cung 
cho in lit nhidu sicb gidi thieu va bang video 
budng din vd luit canh tranh va pbat midn 
phi. Do dd, nhin thflc cita xa hdi vd luit canh 
tranh da dugc cai thien rai nhidu. 

2. Ngi dung co ban cua phap luat canh 
tranh Nhat Ban 

Phip luit canh tranh Nhit Ban bao gdm 
Dao luit vd Chd'ng ddc quydn qua rii nhidu 
Iin sfla ddi va mdt loat cic van ban hudng 
din, giai thich do JFTC ban banh. Phip luat 
canh tranh didu cbinb 4 banh vi cbii yeu cd 
tic ddng de'n canh tranh, dd la: Hinb vi ddc 
quydn; tap trung kinb te; ban che canh tranh 
mpt each phi ly vi cic hanh vi thuang mai 
kbdng lanh manh. Luit phip cung dd ra co 
che vi nhflng bien phip xfl ly binh vi phan 
canh tranh, tbdng qua boat ddng ciia JFTC 
va cic CO quan toa an. 

2.1. Cde hdnh vi phdn cgnh tranh md 
Dgo ludt Chdng doe quyen dieu ehinh 

2.1.1. Hdnh vi gdy dgc quyen (Private 
Monopolization) 

Didu 3 Dao luit Chd'ng ddc quydn 
nghidm cam hanh vi giy ddc quydn (tam 
djch tfl thuat ngfl private monopolization), 
dugc djnh nghia tai Didu 2 kboan 5 nbu sau: 
"Thuat ngfl "Giy ddc quydn" neu trong Dao 
luat nay dugc hieu la cic boat ddng kinh 

doanh, thdng qua dd bit cfl doanh nghiep 
nao, hinh ddng mdt minh hay kei hgp hoac 
tbdng ddng vdi cic doanh nghiep khic, hoac 
bing bii cfl phuang each nao khic, loai bd 
hoac kidm soat boat ddng kinh doanh ciia 
cac doanh nghiep khac, giy ban che nghiem 
trgng ddi vai canh tranh trong bii cfl linh vyc 
thuong mai nao, trai vdi lgi fch cdng cdng"'". 

Can cfl vao djnb nghia nay, cbiing ta cd 
tbd hidu khong phai bii cfl hinh vi dpc 
quydn nio ciing bj ci'm. Chi nhung hanh vi 
dip flng mdt trong cac didu kien sau mdi trd 
thanh binb vi giy ddc quydn cin bj ldn in: 
(1) Hinb vi nay nham loai bd hoac kidm soit 
boat ddng kinh doanh cua cac doanh nghiep 
kbic; (2) Giy ban che nghidm trgng ddi vdi 
canh tranh; va (3) Trii vdi Igi fch cdng cdng. 

"Logi bo hogt dgng kinh doanh cda 
doanh nghiep khdc" dugc hidu la lam cho 
cic doanh nghiep kbac khd cd tbd tiep tuc 
boat ddng kinb doanh ciia minh hoac khdng 
tbd budc chin vao thj trudng bing nhflng 
bien phap trai vdi canh tranh lanh manh va ty 
do. "Kidm soit boat ddng kinb doanh cua 
doanh nghiep kbac" dugc bidu li nim quyen 
quyet djnh ddi vdi boat ddng ciia doanh 
nghiep kbic hoac budc hp phai tuin theo 
chfnh sach ciia minh. 

Cin phan biet rd hanh vi loai bd hoac 
kidm soat boat ddng kinb doanh cua cic 
doanh nghiep kbic vdi hinh vi canh tranh 
thdng thudng. Trong trudng hgp giy ddc 
quydn, mdt hay nhidu doanh nghiep tim cich 
giy kbd khan cho boat ddng kinh doanh cua 
doanh nghiep khac bing nhiing cich thflc 
kbdng mang tfnh canh tranh, khdng pbii dya 
tren bin thin the manh cua minh (ching han 
nhu cung cap san pham chii lugng tdt vdi gia 
re). Thdng thudng, cd bai each dd loai bd cac 
doanh nghiep khac: (I) Day chi phf san xuat 

'" Nguyen van tid'ng Anh: "The term "private 
monopolization" as used in this Act shall means such 
business activities by which any entrepreneurs, 
individually or by cotnbination or conspiracy with 
other entrepreneurs, thereby causing, contrary to the 
public interest, a substantial restraint of competition 
in any particular field of trade". 
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ciia doanh nghiep khic len cao (vf dy: tbdng 
qua viec giy kbd khan cho doanh nghiep vd 
nguyen lieu); va (2) Phi gii nhim diy doanh 
nghiep kbac via phi sin. Tuy nhien, doanh 
nghiep cung cd tbd sfl dyng nhidu minh khoe 
khic de loai bd doanh nghiep canh tranh tren 
mdt thj trudng nhii djnh. Chang ban, trong vy 
Nordion, cdng ty MDS Nordion Inc. da ngan 
can khdng cho cic ddi thii canh tranh ciia 
minh xim nhap via thj trudng Nhat Ban bing 
cich budc cic doanh nghiep nhap khiu sin 
pham Molybdenum-99 Nhit Bin ky cac bgp 
ddng dpc quydn vdi thdi han 10 nam. Hgp 
ddng nhu viy khien cho cic doanh nghiep 
nhip khiu ciia Nhit Ban kbdng thd mua san 
phim ciia cic cdng ty cung cap kbic trong 
vdng 10 nam. 

Viec kidm soat boat ddng kinb doanh 
cua doanh nghiep khic lai dugc thyc hien 
qua viec han cbe hoac can thiep vio viec ra 
quyei djnb ciia doanh nghiep dd hoac gianh 
lay vj tri cd tbd ban che hoac can thiep via 
viec ra quyei dinb (ching ban nbu nim gifl 
da sd cd phin). 

Cac binb vi loai bd hoac kiem soit 
doanh nghiep kbac thudng cd nbung lien he 
mat thiei vdi cac banh vi canh tranh kbdng 
lanh manh. 

Khai niem "Gdy hgn ehe nghiem trgng 
ddi v&i cgnh tranh" da dugc Toi thugng 
tham Tokyo giai thich nam 1953", theo dd 
"tinh trang trong dd canh tranh bj suy giim 
mpt cich CO bin va khi mdt hoac mdt nhdm 
doanh nghiep cd tbd kidm soit thj trudng d 
mdt chimg myc nio dd, thong qua viec quyet 
djnh gii ca, chat lugng, sd lugng vi nbung 
yeu td kbac, theo y mudn chfl quan ciia 
minh". Doanh nghiep nim giu vj tri thdng 
linh hoac ddc quydn trdn thj trudng cd thd lgi 
dung vj trf dd ciia minh nhim loai bd hoac 
kidm .soit doanh nghiep kbic, gay ban che 
nghiem trgng ddi vdi canh tranh tren thj 
trudng sin phim lidn quan. Diy chinh la 
hanh vi Icim dung vi tri lltcmg linh hay dc}c 
quyen tren thi trifdng. Hanh vi giy ddc 

'' Phan quydi trong vii Toho company. Limited et al. 

quydn cdn bao bim ci banh vi ciia mdt sd 
doanh nghiep lien ket vdi nhau nhim loai trfl 
hoac kidm soit doanh nghiep khac, gay ban 
che nghiem trgng ddi vdi canh tranh. Diy 
chinh la cdc Ihod ihiicin hgn cite cgnh Iranh. 

Mdt yeu td khdng kem phin quan trgng 
khic de xic djnb banh vi giy ddc quydn bj 
cam, dd la banh vi dd phii trii vdi lgi fch 
cdng cdng. Thdng thudng ma ndi, mdt kbi 
banh vi ciia doanh nghiep giy ra "ban che 
canh tranh nghiem trgng" tbi hinh vi dd 
cQng trai vdi Igi fch cong cpng. Toa thugng 
thim Tokyo nam 1980 da giai thich nhu sau: 

"Trdi vdi lgi ich cdng cong" dugc bidu la 
trai vdi myc tieu ciia Dao luat Chd'ng dpc 
quydn, vi nhin chung, Igi fch cong cdng bj 
xam pham khi trat ty kinb te dya trdn nhirng 
nguyen tac ty do canh tranh bj vi pham. Trit 
ty kinb te' niy cbinb la trat ty ma Dao luat 
mong mud'n bao ve. Sd di quy djnh nay dugc 
dua vao bdi cd nhidu trudng hop dac biet cd 
the dugc budng ngoai le, bdi chiing khong trai 
vdi Igi icb ciia cdng ddng. Ching ban, mdt sd 
banh vi cd the roi via dang hinh vi bj cim, 
nhu tren thyc te, cic hinb vi niy khdng xam 
pham tdi myc tieu ciia Dao luat" (Giai thich 
niy di dugc Toi tdi cao iing hp nam 1984). 

2.1.2. Hdnh vi tap irung kinh le 
(Economic Concentration) 

Cic binh vi tap trung kinh te dugc didu 
chinh trong Dao luit Chdng dpc quydn bao 
gdm: Mua cd phin (Didu 10 vi 14), Ban 
giim ddc chung (interlocking directorates) 
(Didu 13), sip nhap (Dieu 15). mua lai (Didu 
16) vi tach doanh nghiep (Didu 15 khoin 2). 
Dao luat didu cbinb cic binb vi tap trung 
kinh te dudi bai gdc dp: (1) Han cbe cac 
binb vi tap trung kinh te giy ban che nghiem 
trpng tdi canh tranh, va (2) Ngan can cic 
binb vi tap trung kinb te nhim ban che tip 
trung kinb te qui mfle (Chuong 4). 

Hanh vi tip trung kinb te cin pbii dugc 
xem xet ky ludng, bdi nd cd the lim thay ddi 
CO cau canh tranh trdn thj trudng do giam sd 
lugng cic doanh nghiep canh tranh va lam 
tang thj phin ciia doanh nghiep tip trung. 
Nam 1998, JFTC da ban hinb "Hudng din 
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ve viec giai thfch cum tfl "cd the giy ban che 
canh tranh nghiem trgng trong mdt linh vyc 
cu the" lien quan tdi tap trung kinh te^'. Nam 
2004, mdt vin ban mdi da dugc JFTC dua ra 
cd tdn "Hudng din vd viec ap dung Dao luit 
Chd'ng ddc quydn lien quan tdi tip trung 
kinb te '̂ (dugc sfla ddi gin diy nhat nam 
2007). Theo Hudng din, cd ba budc dd xac 
djnh mdt banh vi tip trung kinb te bj cim 
bay kbdng: (1) Xac djnb hinh vi tap trung 
kinb te cd lien quan (cd bay kbdng mdt trong 
cac hinb thflc tip trung kinb te?); (2) Xic 
djnh thj trudng lien quan (hanh vi tip trung 
kinh te cd didn ra trong mdt linh vyc cy the 
khdng?) vi (3) Danh gii tic ddng ciia tip 
trung kinb te ddi vdi canh tranh (lieu hanh vi 
nay cd giy ban cbe nghiem trgng ddi vdi 
canh tranh?). 

Xdc dinh hdnh vi tap trung kinh te 
Cac banh vi tip trung kinb te dugc liet ke 

d tren se dugc xem xet neu ti le cd phan ma 
doanh nghiep nim giu ciia doanh nghiep kbic 
chie'm tren 50% vi so nhin vien cua doanh 
nghiep chiem da sd nhan vidn ciia doanh 
nghiep khic. Trong trudng hgp nay, viec tip 
trung kinb te cd thd bj didu tra. Se kbdng bj 
didu tra, xem xet, neu ti le cd phin chiem 
dudi 10% vdi didu kien khong cd ban giim 
ddc chung, hoac viec tip trung kinh te dugc 
dien ra gifla cdng ty me va cic cdng ty con. 

Xde dinh thi tru&ng lien quan 
Thj trudng lien quan dugc bidu li thj 

trudng sin phim lien quan hoac thj trudng dja 
li lidn quan. Viec xic djnh thj trudng lien 
quan nhim xic djnh pham vi anh budng ddi 
vdi canh tranh ciia hanh vi tip trung kinh te. 
Ddi vdi thj trudng sin pham lidn quan, pham 
vi thj trudng dugc xac djnh ddi vdi nhiing 
hang hoi tuong ty vi hang hoi cd the thay the 
cho nhau (ddi vdi ca ngudi mua Iin ngudi 
bin). Trong trudng hgp thj trudng dja ly lidn 
quan, ciu hdi dat ra la tbi trudng nay chi bao 
gdm thj trudng trong nudc bay cdn tfnh ca thj 
trudng the gidi. Cac hudng din cua JFTC da 
cd mdt sy thay ddi cin ban vd cich hidu khai 
niem nay. Theo Hudng din nim 2004, thj 
trudng dja ly dugc hieu la thj trudng Nhit 

Ban. Nhung khai niem nay da dugc hieu theo 
nghia rdng la bao gdm ca thj trudng the gidi 
vdi sua ddi Hudng din nam 2007. 

Xdc dinh tde dgng ddi vdi cgnh tranh 
Viec xic djnh he qua "giy ban che 

nghiem trgng ddi vdi canh tranh" trong 
trudng hgp tip trung kinh te gid'ng nhu trong 
trudng hgp hanh vi giy ddc quydn. Tuy nhien, 
ddi vdi nhflng banh vi tap trung kinb te, chi 
can chflng minh ring banh vi nay co the giy 
ban cbe nghidm trpng ddi vdi canh tranh thi 
da cd thd suy ra ring banh vi nay khdng dupc 
Dao luit Chd'ng ddc quydn cho phep. Nhu 
viy, didu kien dat ra ddi vdi tip trung kinb te 
kbit khe bon ddi vdi hanh vi giy ddc quydn 
lidn quan tdi didu kien thfl ba nay. 

Thdng thudng, dd xic djnh tie ddng ban 
cbe' dd'i vdi canh tranh, JFTC thudng can cfl 
tren mdt so yeu to sau: 

- Vj the ciia cac doanh nghiep mud'n 
thyc bien tip trung kinb te tren thj trudng; 

- Nhip kbiu ciia doanh nghiep; 
- Dau via cua doanh nghiep; 
- Mfle do canh tranh tren thj trudng lien 

quan; 
- Mfle do canh tranh tfl gdc do ngudi tieu 

diing; 
- Nang lyc kinb doanh cua doanh nghiep; 
- Hieu qua boat ddng cua doanh nghiep; 
- Cic didu kien tai chfnh cua doanh 

nghiep. 
Cdc yen edu ve thdng bdo ddi v&i hdnh 

vi tap trung kinh te 

Cic trudng hgp sip nhip, mua lai, tach 
doanh nghiep phai dugc thdng bao trudc len 
JFTC (Didu 15 va 16). Doanh nghiep cd lien 
quan phai gfli dd an sap nhap Ien JFTC trudc 
khi tie'n hinb sip nhip trong trudng hgp tdng 
tai sin ciia mdi doanh nghiep tham gia vao 
sap nhip vugt qua 10 ti yen (ddi vdi cic 
doanh nghiep nudc ngoai, JFTC se lay doanh 
thu dd tfnh toan). Thdng thudng, JFTC se 
dua ra ciu tra Idi cho doanh nghiep trong 
vdng 30 ngiy kd tfl ngay nhan dugc thdng 
bao. Trong trudng hgp JFTC can them thdng 
tin thi thdi ban tdi da la 120 ngay. 
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Ddi vdi trudng hgp mua lai cd phin, 
doanh nghiep pbai gfli bio cio cho JFTC 30 
ngay sau khi da tien binb viec mua cd phin 
(Didu 10 khoan 2). Yeu ciu nay ciing chi ip 
dung ddi vdi nhflng doanh nghiep cd sd vdn 
ldn vi sd cd phan mua lai cung ding kd (tfl 
10% trd len). 

Tren thyc te, ngay ca nbung trudng hgp 
tap trung kinh te khdng bat budc phai tbdng 
bao Ien JFTC thi co quan nay cung khuyen 
khfch cac doanh nghiep thyc bien viec tbdng 
bio trudc. Diy la mdt tbii tyc phi chinh thflc 
va cho phep doanh nghiep xin y kie'n tu van 
ciia JFTC ve ke hoach tip trung kinb te ciia 
minh. Diy li mdt co che kbi bieu qui, giiip 
lim giim cic vy vi pham phip luat vd canh 
tranh. Vdi tren 30 chuyen vien ciia phdng vd 
cac vy viec tip trung kinh te, trong dd 
khoang mdt nfla lam cdng tic tu vin cho cic 
doanh nghiep, bing nam, JFTC tra ldi tu van 
cdng khai cho 12-13 dy an tip trung kinh te, 
chua kd rit nhidu dy in dugc tu vin kbdng 
cdng khai. 

2.L3. Hdnh vi hgn che'lhtfcrng mgi phi ly 
(Unreasonable Restraint of Trade) 

Cung gid'ng nbu banh vi gay ddc quydn, 
hanh vi ban che thuang mai phi ly cung roi 
vao dang cic banh vi phin canh tranh bj cam 
hoan toin (Didu 3). Hanh vi ban che canh 
tranh thuong mai phi ly dugc djnh nghia d 
Dieu 2 khoin 6 li: "Cac boat ddng kinh 
doanh, qua dd mdt doanh nghiep bit ky, 
thdng qua bgp ddng, thoi thuan hoac bat cfl 
hinh thflc nao kbac dudi bat ky ten ggi gi, 
phdi hgp ciing cac doanh nghiep khic dd ban 
che hoac tien binh cic boat ddng kinh doanh 
nhim an djnb, duy tri bay tang gia, hoac ban 
che' sin xuit, cdng nghe, san phim, cic didu 
kien, hoac ddi tie, gay ban cbe canh tranh 
nghidm trgng trong mdt linh vyc thuong mai 
nhit djnh, trii vdi lgi icb cdng cdng"'". 

'" Nguydn van tidiig Anh: "Unreasonable restraint of 
Trade means such business activities, by which any 
entrepreneur, by contract, agreement or any other 
means irrespective of its name, in concert with other 
entrepreneurs, mutually restrict or conduct their 
business activities in such a manner as lo fix. 
maintain or increase prices, or to limit production. 

Djnh nghia niy dya tren 3 tieu chf quan 
trpng: (1) Ai la cbii tbd cfla hinb vi? (2) 
Hanh vi dd nbu the nao? vi (3) He qua ciia 
binh vi dd ddi vdi thj trudng. 

Ai la chil the ciia hdnh vi? Khic vdi 
hanh vi giy dpc quydn, trong trudng hgp ban 
cbe thuong mai phi ly, doanh nghiep bit 
budc pbai hinh ddng phdi hgp vdi mdt hoac 
nhidu doanh nghiep khic, thong qua cic thoa 
thuin hoac dudi bit cfl hinh thflc nao. Cic 
doanh nghiep cd lien quan d day phii la 
nhflng doanh nghiep cd quan he canh tranh 
"trye tie'p" hoac "ca ban". Trong vu lien 
quan tdi dy in bio dudng dudng cao tdc do 
Cdng ty Dudng cao tdc Nhit Bin (JHPC) gpi 
thiu, JFTC da nhin thay gifla 4 cong ty diu 
thiu cd sy tbdng ddng vdi nhau dd cho mdt 
cdng ty duy nhit thing thiu. Mac dii 3 cdng 
ty cdn lai cbi tham gia vio qui trinh diu 
thiu mdt each hinb thflc theo ydu ciu cita 
cdng ty thing thiu mi khong bd cd y djnb 
thing thiu, 3 cong ty niy van dupc coi li cic 
ben tham gia vio banh vi han cbe thuong 
mai phi ly. 

Hdnh vi dd nhu the ndo? Hanh vi han 
che thuang mai phi ly dupc thd hien dudi 
dang liing doan vio cac yeu td ciia tbi trudng 
nbu gii ci, sin xuit, chuydn giao cdng nghe, 
sin pham, ddi tic... 

He qud eiia hdnh vi dd ddi v&i thi 
tru&ng? Cung nhu hinb vi dpc quydn, han 
cbe thuang mai phi ly duong nhien pbai din 
tdi giy ban cbe canh tranh nghiem trpng tren 
thj trudng lidn quan. Khai niem gay ban cbe 
canh tranh nghiem trpng dugc bidu gid'ng 
nbu khai niem tuong ty dugc sfl dyng de xic 
djnh binb vi gay ddc quydn. 

Hanh vi nay cung cd tbd dugc bien minh 
neu nd khdng "trii vdi Igi fch cdng cdng". 
Chang ban, trong vy Air gun (Sting hoi), 
Hiep bdi cic nha sin xuat sting hai ydu ciu 
cic nhi bin le ciia minh kbdng lim an vdi 
nbung nba sin xuai sdng hoi bdn ngoai Hiep 

technology, products, facilities, or counterparties, 
thereby causing, contrary to the public interest, a 
substantial restraint of competition in any particular 
field of trade." 
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hdi khdng dip flng nhiing yeu cau vd an toin 
cho ngudi sfl dyng do Hiep hdi dat ra. Toa an, 
sau kbi xem xet tinh chii va mfle do cua bien 
phap, da di den ket luin rang hinb vi cua 
Hiep hdi cac nha san xuii sting hoi khdng giy 
ra ban cbe canh tranh nghidm trpng \'i cung 
kbdng trii vdi lgi icb cdng cdng. 

Mdt trong nhflng hinh thflc pbd bien 
nhai cua banh vi giy ban cbe phi ly ddi vdi 
canh tranh la thdng dong trong da'u thau. 
Nhit Bin cd bin mdt luat didu cbinb rieng 
vd van dd nay, dd li Ludi ve Xod hc> vd ngdn 
ngira vice tham gia ihdng ddng trong ddu 
thdii (Act concerning Elimination and 
Prevention of Involvement in Bid Rigging)^''. 
Luit nay dugc sfla ddi gin diy nhit vio nam 
2007. Myc tidu ciia dao luit nay la khuyen 
khich canh tranh vi dim bao sfl dung ngan 
sich ciia Chinb pbii hoac diu thau trong 
nhflng linh vyc thudc thj trudng cdng mdt 
cich diing phip luit. Luat nay chu yeu didu 
cbinb binh vi tbdng ddng trong dau thau cac 
dy in ciia Chinb pbii cd xu hudng gia tang 
trong nhflng nam gin diy, trong dd, cic 
quan cbflc Cbinb pbu, cic bd nganh va cac 
cdng ty nhi nudc bj ldi keo vao sy tbdng 
ddng nham an chia lgi nhuan. Theo quy djnb 
cua Luat, JFTC cung cd tbd ra cic khuyen 
nghj yeu ciu Chfnh phii thyc bien nbung 
bien pbap cin thiet dd cai thien tinh hinb. 

2.L4. Hdnh vi cgnh tranh khdng Idnh 
mgnh (Unfair Trade Practices) 

Didu 19 Dao luit Chdng ddc quydn 
nghidm cam mgi banh vi canh tranh khong 
lanh manh. The nao la hanh vi canh tranh 
kbdng lanh manh? Didu 2 khoan 9 Dao luit 
Chd'ng ddc quydn ndu ra djnh ngbia nbu sau: 

"... bit cfl binb vi nio nam trong sd cac 
banh vi liet ke dudi diy, nhung hinh vi cd xu 
hudng can trd canh tranh linh manh va 
nhflng banh vi do Uy ban thuang mai cdng 
bing JFTC quy djnh: 

'̂  Ael on Elimination and Prevention of Involvement 
in Bid Rigging, etc. and Punishments for Acts hy 
Employees that Harm Fairness of Bidding, etc. (Act 
No. 101 of 2002). 

i) Phin biet ddi xfl mdt each phi ly cic 
doanh nghiep khac; 

ii) Ddi xfl kbdng cdng bing vd gia; 

iii) Xiii giyc hoac dp budc mdt each 
khdng chinh ding khach hang cua ddi thii 
canh tranh; 

i\') Ddi xfl vdi mdt bdn kbic nhim ban 
cbe mdt each khdng chinb dang boat ddng 
kinh doanh ciia bdn dd; 

v) Ddi xfl vdi mdt ben khac thdng qua 
viec sfl dyng mdt each khdng chfnh ding lgi 
the trong thuong lugng; 

vi) Can thiep mdt each khdng chfnh ding 
vao giao djch gifla mdt doanh nghiep canh 
tranh tai Nhit ban hoac gifla mdt cdng ty 
khic do minh nim giu cd phin hoac quin ly 
vdi mdt ben giao djch khac; hoac trong 
trudng hgp doanh nghiep dd la mdt cdng ty, 
xiii giyc hoac ep budc mdt each khdng chfnh 
ding ngu'di nim gifl cd phin hoac ngudi quan 
ly banh ddng trai vdi Igi fch cua cdng ty". 

Nhu viy, binb vi canh tranh kbdng lanh 
manh thudc dien cam bao gdm: (I) Nhflng 
hanh vi dugc liet ke tai cac doan tfl (i) den 
(vi) cua Didu 2 kboan 9 Dao luit Chd'ng ddc 
quydn ; (2) Nhflng banh vi cd the giy can trd 
ddi vdi canh tranh linh manh; vi (3) Nhung 
hinh \i do JFTC quy djnh. 

Nbu'ng banh vi cd thd giy can trd ddi vdi 
canh tranh lanh manh dugc nhin dien thdng 
qua nhflng bidu hien sau: 

- Lam suy giim canh tranh: Lam giam 
canh tranh giua cic doanh nghiep dang tdn 
tai tren thj trudng hoac lam giam kha nang 
tham gia vio canh tranh cua nhimg doanh 
nghiep mdi; 

- Sfl dung nhflng each thflc canh tranh 
kbdng linh manh nim ngoai nhung phuong 
each canh tranh thdng thudng bing gia ca, 
chii lugng va djch vy; 

- Can trd nhflng ndn tang cua canh tranh 
lanh manh: giy trd ngai tdi viec ra quyei 
djnb ty do va ddc lap cua doanh nghiep khac. 

Ngiy 18/6/1982, JFTC ban hanh Thdng 
bio sd 15 trong dd chi ra 16 hanh vi dugc coi 
la nhflng hanh vi canh tranh khdng lanh 
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manh. Cic hanh vi nay cd the dugc xep vao 
10 nhdm sau: 

Td chd'i giao dich thuang mgi 
Nhdm hinh vi nay bao gdm: Tfl ehdi giao 

djch vdi mdt doanh nghiep khic hoac ban che 
sd lugng bang hoac djch vu giao djch vdi 
doanh nghiep dd hoac khien cho mdt doanh 
nghiep khic tfl ehdi giao djch. Didu kien dd 
hinb vi niy bj coi li canh tranh klidng lanh 
manh la dugc thyc hien "khdng cd ly do 
chinh ding" {without justifiable groiiiuLs) 
hoac "mdt cich kbdng chinb ding" {unjustly). 
Theo giii thfch cua JFTC, tfl ehdi giao djch 
"khdng cd ly do chfnh dang" dd cbi nhung 
hanh vi phdi bgp ciia nhidu doanh nghiep ddi 
vdi mdt doanh nghiep nao dd, cdn tfl ehdi 
giao djch mdt each "kbdng cbinb ding" dd 
chi hanh vi tfl ehdi giao djch khie'n cho mdt 
doanh nghiep bj loai khdi thj trudng hoac viec 
kinh doanh gap kbd khan. Trong trudng hgp 
thfl nhit, bdn khie'u kien kbdng cin pbii 
chirng minh tic ddng phan canh tranh ciia 
hanh vi. Trong trudng bgp thfl hai, bdn khieu 
kien phai chflng minh dugc binb vi nay gay 
trd ngai ddi vdi canh tranh linh manh. 

Phdn biet ddi xd vd phdn biet ve gid 
Nhdm banh vi nay bao gdm: (1) Cung 

ci'p hoac chap nhin bang boi hoac djch vu 
mdt each kbdng cdng bing, trdn co sd phin 
biet ddi xfl giua cac vung hoac cic ben ddi 
tic; (2) Danh sy ddi xfl thuan lgi hoac khdng 
thuin Igi mdt each khong chinh ding cho 
mpt doanh nghiep nio dd lidn quan tdi 
nhirng didu kien hoac tien hinh mdt giao 
djch (vi dy nbu phan biet ddi xfl ciia Hiep 
hpi); (3) Loai bd mdt cich khdng chfnh ding 
mdt doanh nghiep nao dd ra khdi Hiep bdi 
hoac mdt boat ddng chung, hoac ddi xfl 
khdng cdng bing vdi doanh nghiep dd trong 
Hiep hdi, khien cho doanh nghiep gap kbd 
khan trong boat ddng kinb doanh. 

Ddi vdi nhdm binb vi nay, ben khie'u 
kien bit budc pbai chung minh he qua phin 
canh tranh cua mdi hanh vi. 

Bdn hg gid mgt cdch khdng ehinh ddng 
Hanh vi nay dugc djnh ngbia li lidn tyc 

cung ci'p hang hoa hoac djch vy vdi mfle gia 

thap ban bin mfle cbi phi, mi khdng cd ly do 
chfnh ding, khien cho boat ddng ciia cic 
doanh nghiep khic gap kbd khan. 

Ddi vdi trudng hgp niy, co quan cd tham 
quydn se gap nhidu kbd khan ban trong viec 
xac djnh ranh gidi gifla nd lyc ba gii thanh 
ciia doanh nghiep vdi viec ban ba gii nhim 
loai bd ddi thu canh tranh. Do dd, cin pbii 
chii y chung minh ye'u td "khdng cd ly do 
cbinb ding" vi gay khd khan cho boat ddng 
ciia doanh nghiep khac. Ching ban, viec bin 
ha gii cudi mtia cd thd dugc coi la cd ly do 
chinh ding. 

Mua vdi gid cao mgt each khdng ehinh 
ddng 

Hinh vi niy se bj cim neu nham myc 
dich gay khd khan cho boat dpng ciia doanh 
nghiep khac. Vi du, mua mpt loai nguydn 
lieu tdi can thiei cho sin xuat sin phim ciia 
ddi thii canh tranh vdi gii qui cao se dugc 
coi li hinh vi canh tranh khdng lanh manh 
thudc nhdm niy. 

Lua ddi, du dd khdeh hdng 
Nhdm hinh vi nay bao gdm: (1) Hanh vi 

Idi keo khach bang ciia ddi thii canh tranh 
mdt cich kbdng cbinb ding bang each ggi y 
dd khich hing tin rang hang boa hoac djch 
vu ma minh cung cap tdi ban bin so vdi 
hang boi va djch vy ciia ddi thu canh tranh; 
(2) Ldi keo khach bang ciia ddi thu canh 
tranh bing nhflng Igi fch kbdng phii bgp vdi 
thyc tidn kinh doanh binb thudng. Lfla ddi 
khich bing bing nbung thdng tin sai lech vd 
sin phim hoac nhung chieu cau khich sai 
trii se din tdi lim sai lech sy chgn lya ciia 
khich bing ddi vdi mdt sin phim hoac djch 
vu. Trong trudng bgp nay, bdn khieu kien 
khong cin chflng minh be qui phin canh 
tranh ciia hinh vi, bdi bin than banh vi da 
cho thay tinh chat phan canh tranh ciia nd 
(lfla ddi). 

Bdn hdng kem dieu kien mua hdng 
Viec budc mpt doanh nghiep pbii mua 

bang boi hoac djch vy ciia minh hoac ciia 
mdt doanh nghiep mi minh chi djnh nhu mdt 
didu kien de cung cap hang hoi cho doanh 
nghiep dd mdt each khdng chinh ding dugc 
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coi la hanh vi canh tranh khdng lanh manh bj 
ci'm. 

JFTC chia hanh vi niy ra lam hai loai: 
(1) Ne'u doanh nghiep diing didu kien niy 
nbu mdt cdng cy canh tranh kbdng linh 
manh giy anh budng bii lgi tdi canh tranh vd 
gia va chit lugng (trong trudng bgp nay, 
kbdng cin phai chflng minh he qua phan 
canh tranh ciia hinh vi); (2) Lim suy giim ty 
do canh tranh trdn thj trudng sin phim bj dat 
didu kien bang cich sfl dyng lgi the ciia 
minh tren thj trudng sin phim cung cap 
(trong trudng bgp nay, cin phai chflng minh 
hinh vi nay giy he qua phin canh tranh ddi 
vdi thj trudng). 

Hgn ehe gid bdn lgi 
Hinh vi niy se dugc liet vao dang canh 

tranh kbdng linh manh khi doanh nghiep 
yeu ciu doanh nghiep mua lai sin pham 
hoac djch vy ciia minh phai bin lai san phim 
dd vdi gii mi minh in djnb hoac ban che, 
hoac budc mdt doanh nghiep mua lai kbic 
cung phai ban vdi gia da an djnb hoac ban 
che, mi kbdng cd ly do chfnh dang. Vd 
nguyen tic, cic doanh nghiep bi cam khdng 
dugc ip dat nhung didu kien ve in djnb gii 
ban ddi vdi nbung ngudi ban le, bdi didu nay 
\i pham tdi nhflng ndn ting ciia canh tranh 
linh manh. Chinh vi viy, ddi vdi binh vi 
niy, nhin chung khdng cin pbii chflng minh 
he qua phin canh tranh cua binh vi. 

Giao dieh vdi nhung ddi hoi ve dde 
quyen ddi tdc hogc hgn ehe ddi tdc 

Viec tien hanh giao djch vdi mdt ben vdi 
didu kien ben dd se kbdng giao djch vdi 
nhirng ddi thii canh tranh ciia minh hoac cbi 
giao djch vdi mdt so lugng ban cbe, khien 
cho ddi thii giam co hdi lam an, li hanh vi 
canh tranh khdng linh manh. Tuy nhidn, 
viec tie'n hinb giao djch vdi nhung ddi hdi vd 
ddc quydn hoac ban che ddi tic cd the hoac 
kbdng giy can trd ddi vdi canh tranh lanh 
manh. Bdn khieu kien phii chflng minh dugc 
ring banh vi nay giy he qua xi'u ddi vdi 
canh tranh. Cic toa in cung dua ra mdt sd 
yeu td de xem xet tfnh chii khdng lanh manh 
cua nhtrng hanh vi kieu nay, nhu sd lugng 

ngudi phin phdi tren thj trudng, tic ddng ciia 
hinh vi ddi vdi boat ddng cua bg... 

Lgni dung vi tri thdng linh 

Diy la hinb vi lgi dyng vj tri thd'ng linh 
ctia minh: (I) Khie'n mdt doanh nghiep khac 
phii mua hang boa hoac djch vu khac vdi 
hang hoi hoac djch vy ma thdng thudng hg se 
mua; (2) Khie'n mdt doanh nghiep khac cung 
cap tidn, hing boa, djch vy hoac nbung lgi ich 
kinb te kbic cho minh; (3) Xiy dyng hoac 
thay ddi nhiing didu kien giao djch mang tfnh 
bat Igi cho ben kia; hoac (4) Ap dit sy bii lgi 
cho ben kia vd didu kien hoac thyc te giao 
djch; hoac (5) Khie'n mdt doanh nghiep phai 
tuin theo nhflng yeu ciu ciia minh, hoac phii 
cd sy ddng y ciia minh trong viec bd nhiem 
ban quan ly ciia doanh nghiep dd. 

Quy djnb nay dugc dua ra nhim bao ve 
nhflng doanh nghiep vfla va nhd chd'ng lai 
nhflng y dd ap dat ciia nhung doanh nghiep 
thd'ng linh. Thdng thudng, khdng cin phai 
chflng minh tic ddng phan canh tranh ciia 
hanh vi lam dyng vj tri thd'ng linh. Tuy 
nhien, Dao luit Chdng ddc quydn lai khdng 
neu djnh nghia the nao la nim gifl vj trf 
tbdng linh. Theo thyc tien xet xfl va nhirng 
cbi dao cua JFTC. cin pbai hidu nim gifl vj 
trf thd'ng linh d diy theo nghia rdng, doanh 
nghiep khdng cin thiet phii nim giu vj trf 
tbdng linh tren thj trudng lien quan mi chi 
cin nim gifl vj tri thd'ng linh trong mdt giao 
djch nhii djnh. Kbi xem xet khai niem nay, 
ngudi ta tinh den cac ye'u to nhu mfle dp phu 
thudc via ngudi bin le, vj the cua ngudi ban 
le trdn thj trudng, mfle dp hoin ddi khach 
bing, cung nbu cung va cau trdn thj trudng. 

Can thiep vdo nhung giao dich hogc 
hogt dgng ben trong cua ddi thu cgnh 
tranh 

Viec can thiep mdt cich khdng chfnh 
ding vio viec ky kei, thyc hien hgp ddng ciia 
mdt doanh nghiep khic, hoac qua trinh ra 
quyei djnh cua doanh nghiep dd dugc coi la 
mdt banh vi canh tranh khdng lanh manh. 

Mot sd trudng hgp dac biet 
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Hdnh vi cgnh tranh khdng lanh mgnh 
cita Hiep hgi 

Didu 8 khoan v, Dao luit Chd'ng ddc 
quyen quy djnb: cac Hiep bdi doanh nghiep 
khdng dugc phep ydu cau cic thanh vien thyc 
hien nbung hinb vi canh tranh khdng lanh 
manh da dugc liet ke. Ngoai ra, quy djnb niy 
cung bao bam ca banh vi phan biet ddi xfl cua 
Hiep bdi, theo dd, Hiep bdi khong dugc phep 
loai bd mdt tbinb vien mdt cich kbdng cbinb 
dang vi khdng tuin theo nbung ydu ciu cita 
Hiep hpi hoac giy kbd khan cho tbanb vien 
bing sy phin biet ddi xfl. Trong trudng hgp 
phin biet ddi xfl ciia Hiep bdi, cin luu y tdi 
dieu kien "kbdng chfnh ding", cd nghia li 
trong nhung trudng bgp Hiep hdi cd nhflng 
chi din, yeu cau diing din mi thinb vien 
khdng tuan theo, Hiep hdi vin cd the loai bd 
thanh vien ma kbdng vi pham quy djnb vd 
cam hinb vi canh tranh khdng linh manh. 

Hgp ddng qud'c tevd hdnh vi cgnh tranh 
khdng Idnh mgnh 

Theo Didu 6, Dao luit Chd'ng ddc quydn, 
doanh nghiep trong nudc kbdng dugc phep 
ky vdi doanh nghiep nudc ngoii cic hgp 
ddng qud'c te trong dd cd chfla nhung quy 
djnh vd canh tranh kbdng lanh manh. Quy 
djnh nay la nhim giup kiem soit mdt phin 
hanh vi canh tranh kbdng lanh manh cua cic 
doanh nghiep nudc ngoii, thdng qua viec 
cam nhirng bgp ddng qud'c te ma doanh 
nghiep Nhit Ban ky cd quy djnh canh tranh 
khdng lanh manh. 

2.2. Xu ly cde vu viee cgnh tranh trong 
phgm vi dieu ehinh cua phdp ludt chdng 
dpcquyen 

2.2.1. Ca quan qudn ly cgnh tranh cua 
Nhgt Bdn: Uy han Cgnh tranh cdng bdng 

Uy ban Canh tranh cdng bing ciia Nhat 
Ban dugc tbinb lap vao nam 1947. theo Didu 
27, Dao luit Chd'ng ddc quydn: "Uy ban Canh 
tranh cdng bing Nhit Bin [...] se dugc thinb 
lap vdi nhiem vy la thyc thi nbung muc tieu 
da dit ra trong Didu I Dao luit niy". Nbu 
vay, quy djnb ciia Dao luit vd cbflc nang, 
quyen ban cua Uy ban Canh tranh cdng bing 
la rat rdng, Uy ban dugc boat ddng trong 

pham vi quydn ban sao cho thyc tbi dugc 
nhflng myc tidu mi Dao luit theo dudi. 

Uy ban li mdt co quan banh chfnh boat 
ddng ddc lip theo dung quy djnh ciia Didu 
28: "Chil tjcb va cic uy vien ciia Uy ban 
Canh tranh cdng bing thyc thi quydn ban 
ciia minh mdt each ddc lip". 

Co cau ciia Uy ban tinh tfl nam 2007 de'n 
nay bao gdm: Dung diu la Chii tjcb va 4 uy 
vien. Quan ly cic cong viec banh chfnh cd 
Ban tdng thu ky vdi 765 nban vidn (nam 
2007)'"* bao gdm cic bd phan sau: Ban thu ky; 
Phdng cic vy viec kinh te; Phdng didu tra vi 
8 Van phdng dja phuong. So lugng cic nhin 
vien cua Uy ban Canh tranh cdng bing gia 
tang dang kd trong nhung nam 90 ciia the ky 
XX, nhflng nam diu the ky XXI, phin nio 
cho thiy boat dpng ciia Uy ban ngiy cing da 
dang va bieu qua: neu nhu sd lugng nhan vidn 
cua Uy ban vio nam 1990 la 474 ngudi, con 
so nay da tang gin gap doi via nam 2007. 
Dam trich viec xet xfl cac vu viec canh tranh 
li 7 thim phin {hearing examiner). 

Uy ban Canh tranh cdng bing cd mdt 
tham quydn kha ldn ddi vdi cac vy viec canh 
tranh, dim trich viec didu tra, ra khuyen 
nghj, didu trin, ra quyet djnb xfl ly, tham chf 
cd the ra nhflng lenh pbat binb sy ddi vdi 
hinh vi phan canh tranh (xem phin vd cic 
bien phap xfl ly). Trong thyc tien, Uy ban da 
ban hinh nhidu dudng hudng cbi dao cho 
phep cy the boi cic quy djnh ciia Dao luat 
Chdng ddc quydn, cung nbu gdp phin vao 
pbit tridn thyc tidn xet xfl vd cic vu viec 
canh tranh tai Nhit. 

2.2.2. Quy trinh xt'r ly nupt vu viec cgnh 
tranh 

Quy trinh xfl ly mdt vy viec canh tranh 
theo quy djnb ciia Dao luit Chd'ng ddc quydn 
cd the dugc tdm tit trong .so dd sau: 

' Shuichi SUGAHISA, da dan. 
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Dieu tra 

"' 

Canh cao, nop bao 
lanh 

T 

' ' 

Khuyen nghi 
1 ' 

Ap dung bien 
phap khan cap 

i 
Quyet djnh mo 
phien dieu trdn 

i 
Phien dieu tran 

Quye't djnh co sir thoa 
thuan ciia cac ben 

Quye't dinh 
cua hpi dong 

Khuyen nghj 
Quyet djnh 

khie'u nai quyei djnh xfl 
ly vu viec canh tranh 

Toa thugng tham Tokyo 

khing nghj 

Toa an toi cao 

Cac phien didu trin dugc didn ra cdng 
khai, nhung cic cudc hgp ciia JFTC tbi 
khdng dugc cdng khai (Didu 61 va 70 Dao 
luit Chdng ddc quydn) 

Bang thd'ng ke cac vy viec vd canh tranh 
dugc giai quyei d Nhit Ban tfl nam 1999 de'n 
nim 2003 cho thiy mfle do hieu qua va uy 
tin ngay cang cao cua JFTC: sd lugng cac vu 

viec do JFTC giai quyei ngay cang tang va 
sd lugng khie'u nai Ien Toa thugng tham 
Tokyo khdng dang ke'\ 

Ngudn: Hiroo IWANARI, "Remedies, Sanctions 
and Judicial Review in Japan", JFTC, Paper prepared 
for the .hidieial Exchange of Experience Workshop in 
.lakaria. 2004, tr.5. 
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Vy v i e c ^ ~ - ^ - ~ - ~ ^ ^ N a m 

Nbung vy viec dugc dua ra 

didu tran tai JFTC 

Nbung vy viec dugc dua ra 

Toa thugng tham Tokyo 

1999 

43 

2 

2000 

22 

4 

2001 

61 

5 

2002 

83 

4 

2003 

140 

3 

2.2.3. Cdc bien phdp xif ly did vdi hdnh 
vi vi phgm phdp ludt cgnh tranh 

Dao luit Chd'ng ddc quydn quy djnb hai 
loai bien phip nhim xfl ly cic hinh vi vi 

pham pbap luat canh tranh, dd li bien phip 
khic phyc va bien pbap pbat. 

Bing dudi day se cho thiy nbung bien 
phap xfl ly dugc ap dyng ddi vdi tflng loai vi 
pham cy thd"'. 

^ ^ ^ — ^ _ ^ ^ Bien phap xu iy 

Hanh vi vi pham -~-_^^^ 

Didu 3 Giy dpc quyen 

Han cbe canh tranh phi ly 

Didu 6 (thai thuan qud'c te ban cbe canh tranh) 
Dieu 8 

(1) 
(hinh 
vi ciia 
Hiep 
hdi) 

(i) (ban chd'canh tranh nghiem trgng) 

(ii) tham gia thoa thuan qud'c te tai Dieu 6 

(iii) (ban cbe sd lugng doanh nghiep trong 
mdt linh vyc) 

(iv) (ban che mdt each khdng cbinb dang 
boat ddng ciia doanh nghiep khic) 

Didu 19 (canh tranh kbdng linh manh) 

Chaim 
dflt va 

X 

X 

X 

X 

X 

X 

X 

X 

Phat 
hanh 
chinh 

x" 

x'" 

X 

x '" 

X 

Phat 
hinh 

sir 

X 

x '" 

X 

x'" 

X 

X 

X 

Kien 
dan su 
ddi boi 
thudng 

X 

X 

X 

X 

X 

X 

X 

X 

Nguon.' Shingo SERYO. Unfair Trade Practices under .lapanese Antimonopoly Act. paper for Workshop on 
East Asian Competition Law. Tokyo. 19-26 Feb. 2008. sl.l9. 

Dao luat sira ddi nam 2005 cho phep ap dung phat hanh chinh doi voi hanh vi gay dpc quyen cua cac doanh 
nghiep chie'm giiTr vi trf thong ITnh thi trirang. 

Phat hanh chi'nh va hinh sir chii yeu ap dung cho cac hanh vi han che canh tranh phi ly hoac han che canh 
tranh nghiein trong boi Hiep hoi. 
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a. Cdc bien phdp khdc phuc 
Viec ip dyng cac bien pbap khic phyc 

nhim hai myc dfch ca bin, dd la "khdi phyc 
lai mdi trudng canh tranh binh ding" va 
"ngan ngfla nhifng vi pham trong tuong lai"'^ 
Nhin via hai myc dich nay, cd the thiy ring 
cic bien phip khic phyc ma JFTC quyei djnb 
khdng phai dd trimg pbat ddi tugng vi pham 
phap luit canh tranh, ma li de khdi phyc lai 
mdi trudng canh tranh vi phai dii manh de cd 
tic dyng ran de. Myc dich nay boan toan phu 
bgp vdi muc tidu ciia Dao luit Chdng ddc 
quydn, dd la "bao ve canh tranh". 

JFTC cd thim quydn rdng trong viec 
quyei djnh ap dyng nhung bien pbap khic 
phyc, sao cho dat dugc cic myc dfch tren. 
Cic bien phip nay cd tbd nim trong sd 
nhflng bien pbap sau: 

- Chim dih binh vi phan canh tranh; 
- Cam hanh vi tuong ty trong tuong lai; 
- Budc doanh nghiep vi pham pbii cd 

chuong trinh tuan thii Dao l̂ uit Chdng ddc 
quydn mdt cich nghiem ngat; 

- Giai the hiep hdi vi pham. 
Ben canh dd, JFTC cd quydn yeu ciu cic 

CO quan chfnh phii vi dja phuong ip dyng 
nhirng bien pbap can thiei dd xfl ly banh vi 
phin canh tranh cd lien quan. 

Ngoai ra, theo Didu 63 Dao luit Chd'ng 
ddc quydn, JFTC cd quydn yeu ciu Toa 
thugng thim Tokyo ip dyng bien phip khin 
ci'p tam thdi, cho den kbi JFTC ra quyei djnh 
cudi ciing vd vy viec canh tranh. 

b. Cdc bien phdp phgt 
Cac bien phip nay bao gdm: pbat hanh 

chfnh, pbat hinh sy va xfl ly dan sy. 
Cac bien phap phgt hdnh chinh khdng 

nhim dd trflng phat ddi tugng vi pham ma 
nhim thu hdi lai nbung lgi nhuan bii hgp 
phip ma doanh nghiep cd dugc do thyc hien 
banh vi phan canh tranh, cy the li nhflng 
banh vi ban cbe canh tranh vd ly va cac 
cartel hay thdng ddng trong diu thiu, dugc 

" Hiroo IWANARI, "Remedies, Sanctions and 
Judicial Review in Japan". JFTC, Paper prepared for 
ihe .hidieial Exchange of Experience Workshop in 
Jakarta. 2004, tr.2. 

quy djnh trong Didu 7-2 Dao luat Chd'ng 
ddc quyen. Mfle phat banh chfnh dugc xac 
djnh theo quy djnh cua Dao luit Chd'ng ddc 
quydn va nhflng cbi thj cua Chfnh phu. Tren 
thyc te, mfle phat nay tuong duong vdi sd 
tidn bin sin phim hoac djch vu la ddi tupng 
cLia hanh vi ban cbe canh tranh vd ly nhan 
vdi mgt ti le phan tram nhii djnh tuy vao 
quy md doanh nghiep va loai hinh kinh 
doanh (doanh nghiep cang ldn ti le cing 
cao, doanh nghiep bin le chju ti le cao hon 
doanh nghiep ban budn). 

Kien ddn sif la mdt trong nhflng binh thflc 
bao ve doanh nghiep canh tranh dugc ghi rd 
trong Dao luit Chd'ng ddc quydn (Didu 25), 
theo dd, doanh nghiep cd quydn khdi kien ddi 
bdi thudng tbiet bai ddi vdi doanh nghiep 
khic do banh \'\ canh tranh khdng lanh manh 
giy thiet bai cho doanh nghiep (cy the la cic 
hinb vi dugc quy djnh trong Didu 3, 9 va 19 -
giy ddc quydn, ban che canh tranh vd ly, tip 
trung kinh te thdng qua viec thiu tdm cd phan 
vi canh tranh. Viec khdi kien dugc thyc bien 
can cfl vio cic Didu 7 va 9 Bd luit Din sy 
Nhit Ban lidn quan tdi cac banh vi bii hgp 
phip trong kinb doanh. 

Mdt trong nhung didm ddc dao ciia Dao 
luit Chd'ng ddc quydn cua Nbat Ban la cd 
quy djnb che tii hinh sy ddi vdi hanh vi vi 
pham Dao luit. Hinh phgt hinh sif la binh 
phat nang nbat, dugc dua ra nham myc dfch 
trflng phat vi ran de ddi vdi nhung y dd vi 
pham trong tucmg lai. Khi cd diu hieu hinh 
sy, JFTC se chuyen vy vide len Van phdng 
cdng to dd truy td hinb sy. Diem ddc dao cua 
Dao luit Chd'ng ddc quydn thd hien d chd 
Dao luat quy djnh rd mfle phat hinh sy ddi 
vdi cic banh vi quy djnh tai Dieu 3 (giy ddc 
quydn hoac ban che canh tranh phi ly), Didu 
8 (banh vi phan canh tranh cua Hiep bdi), 
Didu 10 (thau tdm cd phan de ban che doanh 
nghiep kbac), Didu 15 (tip trung kinh te'). 
Cac mfle phat binh sy dugc quy djnh cu the 
ddi vdi tung nhdm hanh vi tai Chuang XI 
(Dieu 89 de'n Didu 100), gom phat tidn tdi 
mfle 5 trieu yen hoac phat tu tdi mfle 10 nim 
hoac ap dyng ca hai hinh phat. 

72 



PHAP LUAT CANH TRANH... 

c. Mat so diem mdri dugc difa vdo trong 
thdi gian gdn ddy 

Nam 2005, JFTC da dua ra co cbe 
"khoan dung" {Leliency System) thong qua 
Cdc quy dinh ve bdo cdo vd giao nop Idi lieu 
nhdm dugc hifchig mien trd hogc gidm bin 
mifc phgt (Rules on Reporting and 
Submission of Materials regarding Immunity 
from or Reduction of Surcharges) (FTC Rule 
No 7 of 2005). Co cbe nay cho phep nhflng 
doanh nghiep tham gia vao cartel cd the 
dugc giim trfl tidn phat hinh cbinb neu hg 
thanh khin khai bio vi giao nop tai lieu, 
thdng tin cho JFTC. Mfle giam, tuy vao tflng 
trudng hop, tuy vio muc dp tbanb khin vi 

thdi gian khai bao, cd tbd tfl 30%, 50% cho 
tdi 100%. Viec dua vio co che giam trfl 
trich nhiem nay thd hien diing tinh thin ciia 
Dao luat Canh tranh la phdng ban chdng, 
bio ve canh tranh d mfle tdt nhat. 

Ngugc lai, hinb pbat banh chinb ddi vdi 
doanh nghiep cd hanh vi phin canh tranh da 
dugc didu cbinb tang len nhu sau: ti le phin 
tram de tinh mfle phat tang len; md rdng 
pham vi ap dyng mfle pbat hinb cbinb ra cic 
hinh vi phin canh tranh khic; mfle phat se 
tang gap rudi ddi vdi doanh nghiep cd tidn sfl 
vi pham luit chd'ng ddc quydn trong vdng 10 
nam gin nhat. 

(Tiep theo trang 41 - Thue tien xdc dinh ...) 

Quy djnb chi can cai cbinb ve bd tjcb 
trong trudng hgp theo gia'y khai sinh vd mat 
phap ly ngudi cha, ngudi me ciia mpt ngudi 
nay lai kbdng phai cha, me ma la mdt ngudi 
khic. Viec xic djnb quan he cha, me, con vd 
phuang dien pbap ly chju sy chi phdi bdi 
nhflng quy tic dac thu tiiy theo viec xac djnb 
dugc thyc bien trong bay ngoii tbii tyc tu 
phap. Didu nay lien quan de'n van dd xic djnb 
gia trj chflng minh ciia giiy khai sinh dd'i vdi 
quan he cha, me - con rudt vi thim quydn 
giai quyet ciia co quan bd tjcb bay tda in 
nhan din ddi vdi viec xic djnb lai ban chat 
ciia quan be. 

Nghien ciiu cic quy djnb cua phip luat 
chiing tdi cho ring, mac dii chua cd mdt van 
ban nio gbi nban chfnh thflc gii trj pbap ly 
ciia giiy khai sinh ddi vdi viec chung minh 
quan he cha, me, con kd ci trong Nghi dinh 
158120051ND-CP ngdy 2711212005.' Tuy 
nhien, trong quan be giao luu dan sy vi trong 
thyc tien xet xfl, giiy khai sinh dugc dinb gii 
la chirng cfl quan trgng vd quan be cha, me, 
con rupt. Ngay ca trong trudng bgp nhflng 
ngudi dugc khai la cha, me ciia dfla tre khdng 
CO dang ky kei bdn hoac hdn nban ciia ngudi 
cha, ngudi me la bdn nhin trii phap luat thi tu 
each cha, me cflng cd the dugc chimg minh 
bing cich dya vio cic chi tiei gbi nhin tren 
giay khai sinh. Didu niy khdng cbi lien quan 

de'n quydn nban than mi cdn li co sd dd xic 
lap cic quydn tii sin, dac biet la quydn hudng 
thfla ke theo quy djnb ciia phip luit din sy. 

Van dd dat ra ddi vdi trudng hpp quy dinb 
tai Didu 35 Nghi dinh 158/2005/ND-CP 
ngdy 27/12/2005 vd tbii tyc cai cbinb mi 
kbdng ddi bdi bat cfl dieu kien chirng minh 
quan he buyei thd'ng trong trudng hgp nay. 
Chung tdi cho ring, xet vd ban chat, day 
khdng phii li quan he dang ky sfla ddi don 
tbuin vd bd tjcb mi thifc ehdi Id quan he .xdc 
nhdn Igi cha, con - loai quan he dac biet ma 
khong chi dya don thuin vio ldi khai ciia cic 
ben duong sy hoac sy thda thuan ciia cic 
duong sy. Dudi khia canh phip ly, quan he 
niy li viec xac nban quan he buyei thd'ng -
quan he pbai tbdng qua mdt kei luin khoa 
bpc nbu kei luan giim djnb. Vi vay kd ci 
trong trudng hgp md rpng thim quyen ciia Uy 
ban nhin din ddi vdi vin dd cai chfnh vd hd 
tjcb theo quy djnb tai Didu 35 Nghj djnb 
158/2005 tdi cho ring vin phdi cd quy dinh 
nguiri difa ra yen edit phdi cd chifng cd khoa 
hgc ve quan he huyet thdng de xdc dinh cha, 
me, con irong trifdng hgp nciy de ddm bdo 
tinh ehdi phdp ly cua quan he xdc dinh cha, 
me, con vd de cao nghia vu chimg minh 
khdng chi irong ihu luc Iif phdp md cdn a cd 
thu luc hdnh chinh. 
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