
M O T SO VAN DE VE HANH VI QUANG CAO SO SANH 
THEO PHAP LUAT VIET NAM 

1. Khai quat chung ve quang cao so 
sanh 

/ . / . Dinh nghia vd phdn logi qudng edo 
so sdnh 

I.J.I. Dinh nghia qudng cdo so sdnh 
theo phdp ludt cdc nifdc tren the'gidi 

Theo Dai tfl didn Black's Law, quang 
cio so sanh dugc djnh nghia nhu 
sau: "Qudng cdo so sdnh Id qudng cdo md so 
sdnh mgt cdch ddc hiet nhan hieu hdng hda 
ndy vdi nhdn hieu hdng hda khdc cua cung 
mgt logi sdn phdm "'. Theo mdt tuyen bd cua 
Uy ban Thuong mai Lien bang Hoa Ky 
(Federal Trade Commission - FTC) tbi: 
"Qudng cdo so sdnh dugc dinh nghia nhif Id 
qudng cdo md so sdnh nhiing nlmn hieu hdng 
hda khdc theo nhiing thugc tinh khdch quan 
cd the kiem chifng hogc gid cd vd Id sif ldm 
nhdn ra nhdn hieu hdng hda khdc bdi ten, 
minh hga bdng hinh dnh hogc thdng tin rieng 
biei khdc "'. 

Tai Lien minh chau Au, cac nba lap phip 
nhin thiy ring, cd sy hidu khic nhau vd khii 
niem quang cao so sinh trong phip luit cua 
cic nudc tbinb vien ndn viec djnb nghia khai 
niem nay la can thiei, vl myc tieu hai hda 
pbap luit\ nen da dua ra mdt djnb ngbia: 
"Qudng cdo so sdnh Id mgi qudng cdo ldm 
nhdn ra mgl cdch Wife tie'p hogc gidn tie'p mgl 
doanh nghiep cgnh Iranh hogc cdc sdn phdm 

Vien Khoa hpc phap ly, Bd Tu phap. 
' Btyan A.Gamer (2006), Black's Law Dicdonaiy, Eighth 
Edition, Editer in Chief Thomson West, United States, 
page 59. 
• Federal Trade Commission (August 13, 1979), 
Statement of Policy Regarding Comparative 
Advertising, Washington, D.C. 
•' Phan Huy Hdng (2007), Qudng cdo so sdnh trong 
phdp ludt canh tranh - mot nghien ciht so sdnh ludt. 
Tap chi Nha nudc va Phap luat sd 1/2007, tr. 44. 

Truang Hong Quang' 

hogc cdc dich vu md mgt doanh nghiep cgnh 
tranh cung ifng". Theo djnh nghia nay, quing 
cio so sanh la quang cao lam cho cac chii the 
ma nd budng tdi nban ra ddi tugng dugc so 
sinh vdi ddi tugng dugc quang cao. Chii the 
mi quang cao nhim tdi kbdng chi la ngudi 
tieu diing, mi cdn cd thd la cac doanh nghiep 
cd nbu ciu bgp tic hoac nbu cau vd san 
phim, djch vy dugc quang cio. Ddi tupng 
dugc so sinh vdi ddi tugng dugc quang cio co 
the li mdt doanh nghiep canh tranh, ching 
ban trong mdt quang cao vd doanh nghiep; 
hoac mdt sin pham, djch vy trong quang cao 
vd sin pham, djch vy...". Tuy nhien, khai 
niem niy khdng chi rd ban the' nao la sy "lam 
nhin ra mdt each trye tiep" va sy "lam nhin 
ra mdt each gian tid'p". 

1.1.2. Dinh nghia qudng cdo so sdnh 
theo phdp lugt Viet Nam 

Hien nay, d Viet Nam chua xiy dyng 
khii niem quang cao so sanh. Trudc Luat 
Canh tranh 2004, quing cio so sanh dupc de 
cap de'n trong Luat Thuang mai 1997 tai 
Didu 192 khoan 2. Nhung ca Luat Thuong 
mai nam 1997 vi 2005; Luit Canh tranh 
2004 bay Phip lenh Quang cao nam 2001; 
Nghj djnh hudng din thi hanh Pbap lenh nay 
ddu khdng djnh nghia quing cao so sanh, 
nghia la khdng neu cac yeu to ci'u tbanb de 
xac djnb nhu the' nao la quang cio so sinh . 
Thdng thudng, trong trudng hgp dd ta dupc 
phep suy luin ring, nha Iam luit sfl dung 
khai niem nay theo each hidu thdng dung. 

•• Phan Huy Hdng (2007). Qudng cdo so sdnh trong 
phdp ludt cgnh tranh - mgl nghien ciru so sdnh luat. 
tldd. tr. 44. 
^ Phan Huy Hong (2007), Qudng edo so sdnh trong 
phdp ludt cgnh Iranh - ingt nghien cint so sdnh luat. 
tldd, tr.44. 
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phd bien''. Nhung thyc sy tai Viet Nam chua 
cd cich hieu tbdng dyng va pbd bien dd. 6 
mdt mfle dp khai quit, ta cd the hieu quang 
cao so sanh la banh vi ludn quang cio cho 
sin pham ciia minh cd nhieu uu the ban sin 
phim ciia ddi thii canh tranh kbic vd ciing 
loai'. Luit Canh tranh 2004 trong qui trinh 
xiy dyng dudng nhu da qui tip trung cho 
linh vyc ban che canh tranh ma chua quan 
tim diing mfle den phap luit chd'ng canh 
tranh kbdng lanh manh. Diy cung li mdt 
nguydn do din de'n luit niy chua xay dyng 
khai niem quing cio so sinh ma don thuan 
chi cam quang cao so sinh trye tiep. 

1.1.3. Phdn logi qudng cdo so sdnh 
(i) Difa tren mifc do so sdnh ciia qudng 

cdo so sdnh 
Mfle dp so sinh ngoai vai trd li co sd 

phin chia cic loai cua hinb thflc quing cio 
so sinh cdn the bien bin chat vdn cd ciia 
binb thflc quang cao nay, dd la so sinh de 
canh tranh bing nbung mfle dp kbac nhau 
trong nbung trudng bgp khic nhau. Ly luan 
canh tranh phan chia hanh vi quing cio so 
sinh vdi nhidu mfle do khic nhau, cy thd li**: 

(1) Quang cio so sinh bing li binb thflc 
so sanh mang tinh dya dim bing viec cho 
ring sin phim ciia minh cd chat lugng, cd 
cung cich phuc vu hoac tinh nang gid'ng nbu 
san pham cung loai cua doanh nghiep kbac; 

(2) Quang cio so sanh ban la binb thflc 
quang cio cho ring sin phim cua ngudi 
quing cao cd chat lugng tdt ban, cung cich 
phuc vu, hinb thflc... tdt ban sin phim ciia 
doanh nghiep kbac; 

(3) Quang cao so sanh nhii la binh thflc 
quang cio khing djnh vj tri sd mdt cua sin 

''' Phan Huy Hdng (2007). Qudng cdo so sdnh irong 
phdp ludi eanh iranh - mgl nghien cim so sdnh ludt. 
tldd. tr. 44. ' 
' Ha Tliu Trang (2004). Phdp ludi qudng edo a Viet 
Nam - Nhirng vd'n de ly ludn vd thifc uhi. Luan van 
Thae sy Luat hpc, Dai hpc Luat Ha Ndi. tr. 27. 
* Le Danh VTnh, Hoang Xuan Bac. NguySn Ngpc Son 
(2006), Phdp ludt eanh iranh Igi Viet Ncnn (Sach 
tham khao). Nxb. Tu phap. Ha Ndi, tr. 165. 

phim cua minh tren thj trudng bing cich 
cho ring chat lugng, miu ma, phuang thflc 
cung irng... ciia minh li tdi nhat hoac khing 
djnh ring kbdng cd bat cfl san pham ciing 
loai nao trdn thj trudng cd dupc nhflng tieu 
chuin ndi trdn nbu sin pham cua minh. 

(//) Difa tren n()i dung so sdnh trong 
qudng cdo so sdnh 

Theo tieu chi nay, cd hai dang quang cio 
so sanh cd thd de cap li quang cio so sinh cic 
dac tinh co ban va quang cio so sinh gii. 

(1) Quing cao so sinh cac dac ti'nh co 
bin: Cic dac tinh co ban d diy bao gdm chat 
lugng, miu ma, djch vy, cdng dyng. Ngiy 
nay, cic dac tinh dugc md rdng bao gdm ci 
"hogt ddng sdn xudi, kinh doanh ". 

(2) Quang cio so sinh gia: Gii ci vfla li 
dac tinh co ban vua la dac tinh dac biet cua 
hing hda/djcb vy. Ddi vdi loai quing cio so 
sinh niy, dya tren muc dich, ndi dung cu tbd 
tbi quing cio so sanh gii cd tbd li "qudng cdo 
so .sdnh hdng hckilcUch vu " (sin pham dua ra li 
nhu nhau vd gii nbung kbic nhau ve cic dac 
tuib CO bin kbac) hoac li "qudng cdo so sdnh 
gid cua hdng hdaldich vu" (sin pham dugc 
dem ra so sanh vdi nhau la nbu nhau vd cic 
dac diem khic nbung gii kbac nhau). 

(///) Difa tren phucmg phdp so sdnh 
Irong qudng cdo so sdnh 

Vdi tidu chi niy, quing cio so sanh dugc 
phan ra tbanb bai loai: 

(I) Quing cio so sanh trye tie'p. Trong 
loai quing cao nay, quang cio so sinh dugc 

phan ra lim hai dang nhd ban li: (i) Qudng 
cdo so sdnh cd phucmg phdp so sdnh true 
tiep (ngudi quang cio lim cho ngudi tieu 
diing nhin ra mdt cich trye tiep cic sin 
phim bay doanh nghiep nio dugc dua ra so 
sanh bing each diem mat, chi ten). Vi dy, 
quang cao so sanh trye tie'p chat lugng ciia 
nudc xi vii A va nudc xi vai B; (ii) Qudng 
cdo so sdnh cd ngi dung so sdnh irifc liep 
(nhflng tbdng tin dugc dua ra lim cho khach 
hing cd kha nang xic nhin dugc loai san 
phim, nhdm doanh nghiep bi so sanh ma 
khdng phii ggi ten cac doanh nghiep cy tbd 
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nao, d day the hien thdng dung nhii d binb 
thflc quing cao so sinh nhii). Vi dy, so sanh 
cdng dyng ciia dem Id xo C ddi vdi cic san 
phim dem miit khic;... 

(2) Quing cio so sanh gian tiep. Cd the 
bidu mdt cich khii quit, loai trfl cac yeu to 
ciia quang cao so sanh trye tiep d tren, quang 
cio so sinh giin tiep la quang cio lam cho 
ngudi tieu diing nhin ra mdt each giin tiep, 
thdng qua suy luin cic san phim/doanh 
nghiep nao dugc dua ra so sanh hoac sfl dyng 
cic tfl ngu map md, dinh vao sy khong rd 
rang ciia phip luat. Vi dy, so sinh chat lugng 
ciia bdt giat A vdi chat lugng ciia bdt giat 
thudng kbic,... 

Tuy nhien, cbiing ta cd tbd nban thiy 
ring khdng cd mdt ranh gidi rinh mach nio 
gifla so sinh trye tiep vdi so sinh giin tie'p 
nen sy phan loai d trdn chi cd tinh chat tuong 
ddi. Hon nfla, kbdng xet ve phuang phap hay 
ndi dung, dung phuang phip so sinh trye 
tie'p bay giin tiep thi cudi ciing ndi dung 
quang cio ngudi tidu dimg linh hdi dugc, 
myc dich, tic ddng, anb budng den ddi tbii 
canh tranh cung ddu nhu nhau'. 

1.2. Bdn ehdi eanh tranh khdng lanh mgnh 
cua hdnh vi qudng edo so sdnh 

1.2.1. Ve bdn ehdi so sdnh vd bdn ehdi 
cgnh tranh erf hdn ctia qudng cdo so sdnh 

Cd the nhin thay ring, khdng pbii bit cfl 
miu quang cio nao cd tbdng tin, cd sy so 
sinh vdi mdt doanh nghiep hay bing hda, 
djch vy kbic cung ddu trd tbinb quing cio 
so sinh. Miu quing cao dd pbai cd ndi dung 
tbdng tin khing djnh bin chat so sinh vi ban 
cbii canh tranh ciia boat ddng quang cao tbi 
mdi dugc xem li quang cio so sanh. Bin 
chit niy dugc tbd hien dudi hai khia canh 
sau day'": 

(/') Sdn phdm dtfc/c qudng cdo va sdn 
phdm hi so .sdnh pbii l i sin pham ciing loai. 

'' Nguyfin Thi Tram (2007). Ap dting cdc quy dinh cita 
Luctt Cgnh Iranh ve qudng edo so sdnh vd mgt sd vdn 
de phdi sinh Irong ihife den. tr. 48. 
'" Le Danh VTnh. Hoiing Xuan Bac. Nguygn Ngpc Son 
(2006). Phdp ludt canh tranh tai Viet Nam. tldd, tr. 
167-168. 

Ly luin vd canh tranh da chi rd ring cac san 
phim chi cd tbd dugc coi la canh tranh vdi 
nhau kbi chung cting loai va cic thdng tin 
trong quing cao khi ndi den hai san pham 
Cling loai ciia bai doanh nghiep khac nhau 
tbi mdi li so sanh. Ngugc lai, mdt sin phim 
quang cao dua ra nhflng tbdng tin ndi vd hai 
loai hang hda, djch vy khdng ciing loai thi 
banh vi iy dugc kinh te hgc coi la quing cao 
lien kei chfl khdng phii la so sanh. 

(//) Sdn plid'm hi so sdnh phai la san 
pham do doanh nghiep khic sin xuit hoac 
kinb doanh. Neu ndi dung quing cao so sinh 
cic sin phim ciing loai do doanh nghiep 
thyc bien viec quang cio kinb doanh nbu: so 
sanh sin phim mdi va san phim trudc diy 
dd cho khich bang thiy dugc tinh nang ciia 
sin phim mdi tbi viec quang cao dd kbdng 
coi la quang cao so sinh. 

7.2.2. Bdn ehdi cgnh iranh khdng Idnh 
mgnh' cua qudng cdo so sdnh 

Tfl trudc de'n nay, trong gidi chuyen mdn 
ludn tdn tai hai quan didm song song vd ban 
chat canh tranh kbdng linh manh ciia quing 
cao so sanh nbu sau: 

Quan diem thir nhdi cho rang, mpt 
quing cio so sinh cho du cd trung thyc, 
khach quan vi diing din (chua kd de'n nhung 
quang cio so sinh khdng trung thyc, sfl dung 
nhidu thii doan tinh vi...) den mfle dp nio di 
nfla cung la mdt hinb vi canh tranh khdng 
lanh manh va cin dugc ngan cim bdi phap 
luat canh tranh. Quan diem nay xuat phit tir 
bai ly do sau diy": 

(/) Sy so sinh da di ngugc lai vdi bin chat 
cua quang cao lanh manh. Kinh te hgc va 
phip luit ve quang cio ddu khing djnh quang 
cio la viec doanh nghiep gidi thieu vd sin 
phim de xiic tie'n viec tieu thu sin pham. 
Nhung thdng tin dua ra cho khich bang trong 
san phim quang cao phai la nhtrng thdng tin 
\'d hing hda, djch vu ciia doanh nghiep thyc 
hien quing cao. Mgi banh vi dung tbdng tin 

'' Le Danh VTnh. Hoang Xuan Bac. NguySn Ngpc Son 
(2006), Phdp ludt cgnh tranh lgi Viet Nam. tldd. tr. 
170-17L 
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vd sin phim ciing loai ciia ngudi kbic dd tao 
in tugng hoac dd dd cao sin pham ciia minh 
ddu di ngugc lai ban chat ciia quang cao. 

(//) Sy so sanh tbd hien tinh chat hoac 
mong mudn dya dim vao sin pham ciia ngudi 
khic, nhit li nhflng sin phim ndi tieng. Vi 
du, quang cao ebo ring sin phim dugc quang 
cio cd cbii lugng kbdng thua gi mdt sin 
phim quen thudc ddi vdi ngudi tieu diing 
hoac mdt sin phim rat ndi tieng tren thj 
trudng. Ben canh dd, quang cio so sinh cdn 
cd the nham de'n myc tieu ha thip uy tin ciia 
sin pham ciing loai ciia doanh nghiep kbic 
tren thj trudng lidn quan hdng dd cao \i the 
ciia minh. 

Quan diem thu hai cho ring, ebi nen xem 
nhflng quing cio so sanh gian ddi. khdng 
khich quan, khong kidm chflng dugc.. . la 
quing cio nham canh tranh kbdng lanh 
manh, bdi nhflng quang cio niy di di ngugc 
lai nhflng nguyen tac ciia phip luat canh 
tranh. Bin chit canh tranh kbdng lanh manh d 
diy nen dugc hidu li viec sfl dyng quang cao 
so sanh theo cich thflc trii vdi quy djnh ciia 
phip luat, canh tranh "khdng linh manh", 
"khdng cdng biing" bang nhflng thii thuat 
"den". Nbu vay, quan didm niy dya tren npi 
dung ciia phuang thflc thyc hien binh vi chfl 
khdng dya trdn quan didm ve "sif so sdnh " 
trong quing cio nhu quan didm thfl nhat'". 

Chiing toi iing hd quan diem thfl hai bdi 
cic ly do sau day: 

(/) Ddi \'di quan didm thfl nhat, tic gii 
cho ring vdi myc dicb chinh ciia quang cio la 
xiic tie'n viec tieu thy sin phim khong cd 
ngbia li thdng tin dua ra cho khich hing 
trong sin phim quang cao chi cd the la nhu'ng 
thdng tin vd bing bda, djch vy ciia doanh 
nghiep thyc bien quing cio. Muc dich va 
chflc nang tbiet ye'u ciia quang cao la thiic diy 
viec mua bin bang hda, djch vy nhung cd thd 
dupc the hien dudi nhflng binh thflc quang 
cio kliac nhau vi quang cio so sinh khdng 

'" Peter Miskolc/.i - Bodnar (2004). Definition (f 
Cotnparalive Advertising. European hitegration Studies. 
Misicolc. Volum 3. Number 1. page 30. 

phii la ngoai le. Hon nfla, neu khing djnh 
mdt quang cio chi nen ndi ve sin phim ciia 
bin than minh tbi ddi khi lai lim giim di sy 
phong phii can cd trong boat ddng niy; 

(/';') Quing cao so sanh cd nhflng cbflc 
nang va vai trd nbat djnh (se dugc phin tich 
d phin tiep theo dudi day) ddi vdi ndn kinb 
te, phip luat thuong mai va nhit li phip luit 
canh tranh. Bdi the, khdng nen cho ring tit 
ci quing cio so sinh ddu mang bin chii 
canh tranh kbdng linh manh. Chung ta can 
dd cap den nhung mat tich cyc ciia hinb thflc 
quing cao niy dd nhan thflc dugc mdt didu: 
De dinb gii ban chit canh tranh khdng linh 
manh ciia hinb thflc quing cio so sinh nen 
dya \'ao /;(;/ dung pliUifng ihife sd dung binh 
\'i (trung thyc hay gii ddi, khich quan bay 
khong khich quan...) chfl khdng phii chi di 
tfl viec dinh gia \'iec sfl dyng "sif so sdnh " 
trong hinh vi niy. 

1.3. Vai trd vd nhimg tdc dgng tieu cue 
eua qudng cdo so sdnh 

1.3.1. Vai Ird cua qudng cdo so sdnh 
Cd thd nban thay rang, tuy quing cio so 

sanh la mpt binh \i nhd trong be thdng phip 
luat, nbung lai mang nbung diem dac biet 
trong boat ddng kinh te. Didu dd dupc the bien 
qua nbung vai trd vi cbflc nang ciia hinb vi 
quang cio so sanh nbu sau: 

Thu nhdi. quing cao so sanh cho phep 
thuang nhan chflng minh mdt cich khich 
quan sy xflng ding ciia san phim mi bp cd. 
Sy khich quan d diy dugc thd bien d chd 
thdng qua sy so sinh vdi mpt hay nhidu sin 
phim khic cung loai, ngudi tidu diing se 
thiy dupc nhflng uu didm ndi trdi ciia sin 
phim dd "xflng ding" dugc ngudi tidu diing 
lya chpn sfl dyng. Cic thuong nhin da chflng 
minh dugc rang, sin phim ciia hg ban san 
phim khac ciing loai d mdt sd didm ndi bit 
nao dd va cbinb nhflng diem ndi bit niy giiip 
cho sin phim ciia hg cd vj tri xflng ding 
trong Idng ngudi tieu diing. 

Thu hai. quing cio so sinh phit tridn 
chat lugng cua nhflng tbdng tin cd gii trj den 
ngudi tidu diing. Vdi uu the niy, quing cio so 
sinh cho phep ngudi tieu diing cd nhflng co 
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sd chic chin va nhflng quyei djnh the hien sy 
hidu biet, thiei lap sy lya chgn giua cac sin 
pham/djch vy canh tranh vdi nhau bdi cic 
thugng nhin da chflng minh dugc sy ndi trdi 
cua sin phim dugc quang cao. Dya vao 
nbung tbdng tin co bin, ngudi tieu diing cd 
the cd su bieu biei va keo theo nhung sy lya 
chgn cd hieu qua. Ndi mdt cich kbic, quang 
cao so sinh vfla tao ra mdt he thd'ng tbdng tin 
phong phii va dac sic cho ngudi tidu diing vfla 
gdp phin lam ndn nhung "nba tieu dung 
thdng tbii" trong ndn kinb te thj trudng. 

Thif ba. quang cio so sinh pbit huy 
chflc nang cua canh tranh trong ndn kinh te. 
Mdt quang cao so sinh hudng de'n nhung 
thdng tin khich quan va dung sy that cho 
ngudi tidu dung, diy manh viec hudng tdi sy 
trong sach cua thj trudng, pbat buy chflc 
nang cua canh tranh. Quang cio so sanh cd 
the kich thich sy canh tranh giua nhi cung 
cap bing hda/djcb vy vdi lgi the' cua ngudi 
tieu diing. Mdt didu khdng the phu nhin ring 
quang cao so sinh da "khuyen khich sif cgnh 
tranh giila cdc nhd cung ifng hdng hda vd 
dich vu vi lgi ich cua ngifdi tieu dung"''\ 
nang cao chat lugng thj trudng len rii nhidu 
so vdi cac binb thflc xuc tie'n thuong mai 
khac. Trong bdi cinh cua sy da dang vd bing 
hda va dicb vy trong thj trudng chung tbi 
"qudng cdo so sdnh cd the Id mgl phuang 
tien hgp phdp nham thdng tin cho ngifdi lieu 
dung ve cdc ifu the'ciia hdng hda vd dich vu, 
ne'u nd so sdnh cdc ddc linh cdn bdn, lien 
quan, cd the kiem chifng vd lieu bieu, khdng 
gdy nhdm ldn "'"'. Do vay, ngudi tieu dimg se 
dugc lgi hon ca vl ngay cing cd nhidu sy lya 
chgn cd chat lugng ban. Vi cung thdng qua 
sy thiic diy canh tranh cua quing cao so 

•M6th Recital of Directive 97/55/EC: "...comparative 
advertising can also stimulate eompelition between 
supplies of goods and services lo the consumer's 
advantage". 
'•* 5th Recital of Directive 97/55/EC: "...comparative 
advertising, when il compares material, relevant, 
verifiable and representative features and is not 
misleading, may be a legitimate means of informing 
consumers of their advantage". 

sanh, quydn lgi cua ngudi tieu dung .se ngay 
cang dugc bao ve tdt hon, ning cao chai 
lugng quan ly boat ddng bao ve ngudi tieu 
dung ban nfla. 

Thd tlf, quing cao so sanh gdp phin thiic 
day tdc do phat tridn cua thuong mai va mdi 
trudng kinb doanh. Tdc do phat tridn cua 
thuong mai can dugc bao ve bdi nd la cdi loi 
cua mdt ndn kinb te thj trudng va la chuan 
myc ciia mdt "sy pbat trien". Thdng qua 
quang cio so sinh, tdc do phit tridn ciia 
thuang mai da dugc thiic day bing nbung tic 
ddng rii huu hieu didn ra trong mdt mdi 
trudng cd sy ganh dua quyei liet giua cac 
thuang nhin vdi nhau. Va do dd, sy dao thai 
se lam mdi trudng kinh doanh pbat tridn linh 
manh ban. 

Thd ndm, quang cao so sanh gdp phan 
cung cd va phat tridn chinh sicb canh tranh 
ciia mdt qud'c gia. Chinh sach canh tranh ciia 
mdi qud'c gia, viing lanh thd mang nhung net 
khac nhau do didu kien kinb td' - xa hdi va 
dac diem ciia he thd'ng phip luit qud'c gia dd 
quy djnb. Tuy nhien, do tinh be thd'ng va 
chuan myc ciia phip luit nen vd co ban, 
chinh sach canh tranh cua cac qud'c gia tren 
the gidi ciing mang nbung dac diem chung 
nhit djnb, dd la: 

(i) Deu cd nhiing dinh hudng, bien phdp 
cho sif phdt trien trong quan he hgp tdc qud'c 
te ve cgnh tranh vd phdt trien: ve ddo tgo 
ngudn nhdm life phuc vu cho viec qudn ly va 
dieu tiei cgnh tranh cua cpidc gia; 

(ii) Deu hifdng de'n mgt sif cgnh tranh 
hinh ddng, Idnh mgnh vd ttf do trong khudn 
khd phdp ludt cho cdc thdnh phdn kinh te 
cua qiicic gia: 

(iii) Chinh scich cgnh tranh ciia cdc 
quc)c gia cung de ra nhiing bien phdp de 
ndng cao tinh "ganh dua", "cgnh tranh" giifa 
cdc thifcrng nhdn de gdp phdn thiic ddy cgnh 
tranh vd .xa hem tula la dem lgi sif phdt trien 
cho tdc do thuang mgi vd nen kinh te. Khdng 
cd cgnh tranh se khc'mg cd phdt trien: .xd Iwi 
vd kinh te' se gidm chdn tgi chS vd lid lgi so 
vdi lich sif. 
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Cbinb nbung diem tren ciia chinb sich 
canh tranh da lim sing td dugc vai trd ciia 
quing cao so sinh. Cy thd, quang cao so sinh 
trd thanh mdt trong nhirng phuong thflc thiic 
diy sy canh tranh gifla cic hang hda/djcb vy 

- c^ng loai vdi nhau cua cac thuong nhin dd tfl 
dd tao nen sy phit tridn trong ca ndn kinh te, 
djch vy bang boi. Tii ci mgi ket qui ddu phai 
di tfl pham vi hep den pham vi rdng mdi cd co 
sd chic chin dd pbit trien va dd cung li quy 
luit pbat trien chung. Quing cio so sanh vi 
the, da cung cd vi phat tridn cbinb sicb canh 
tranh ciia qud'c gia. 

1.3.2. Nhiing idc ddng lieu cifc cua 
qudng cdo so sdnh 

Trong qui tiinh pbit tridn ciia quang cio 
so sinh tren phuong dien kinh te ciing nbu 
phip luat, ben canh nhflng vai trd va chflc 
nang quan trgng tren tbi quang cao so sinh 
cung gay ra mdt so anh hudng tieu cyc cd 
the dd cap nbu sau: 

Thu nhdt, quing cio so sinh gay ra 
nhung bat lgi cho thuong nhin hoac hang 
hoi/djch vy cua thuong nhin dugc so sinh. 
Anh hudng nay tai diy dugc xem xet dudi 
gdc do tat ca nbung quing cio so sinh trung 
thyc/khdng trung thyc, khich quan/khdng 
khach quan,... Nhu'ng bit Igi dd la: sd lugng 
tieu thy it ban, doanh thu giam, mat din 
khich hang... Chung ta cd thd nhin thay day 
li mpt didu khach quan cua hoat ddng kinb 
doanh. Trong mdt cudc dua luon cd ke 
manh, ngudi ye'u vi nbung ai biet nim bit co 
hpi, biei tin dyng vi pbit buy nbung uu the 
ciia ban thin se chien thing. Ngugc lai, 
ngudi thua cudc pbai chju nhung bii lgi nhit 
djnb cho ban than. Tuy nhien, quang cao so 
sinh se trd thanh mdi hidm hga thyc sy vdi 
nhflng hiu qui kbdng the kbic phyc cho cic 
thuang nhin cd hing hoi/djch vy dugc so 
sinh ne'u nbu thuang nhin dd kbdng tiep tyc 
tim tdi ning cao chit lugng sin phim, miu 
ma,... ciia minh. Ndi mdt cich kbic, qudng 
cdo so sdnh chi gdy ra bd'i lgi thifc sif khi 
mot thuang nhdn khdng biei cdch "gidnh lgi 
Ifu the''tren thi trifdrng" bdng nlulng sdn phdm 
"hodn hdo" ve chdt lugng, mdu md: "ifu ddi" 

ve gid thdnh cho ngifiri tieu diing... Khi dd, 
thuang nhin dd da ty dao thii minh ra khdi 
mdt cudc choi vdi sy canh tranh khd'c liet. 

Thu hai, cic thuong nhan Igi dyng quang 
cio .so sinh dd quing cio nhim canh tranh 
kbdng lanh manh. Nhflng bidu hien ciia binb 
vi nay cd thd dd cap den nhu: quang cio so 
sanh sai sy that, gay nhim Iin, kbdng khich 
quan,... Cic thuong nban da lgi dyng nbung 
uu the va hieu qua cd dugc tfl quing cio so 
sinh dd phyc vu cho myc dich kinb doanh 
kiem Idi bat chap phip luat. Hanh vi canh 
tranh kbdng linh manh niy cd the gay ra 
nbung tieu cyc nhu: inb budng de'n cbii 
lugng thdng tin vi quydn lgi ciia ngudi tidu 
diing, gay ra bit Igi cho bang hoi/djch vy 
khic vi tbdng tin trong quing cio li sai sy 
that, khie'n cho mdi trudng quang cio trd nen 
khdng linh manh,... 

Trudc kbi cd Luit Canh tranh 2004, cic 
quang cio so sinh xuat bien rit nhidu tren 
cic phuong tien thong tin dai cbiing vdi mfle 
dp day dac. Khd cd bien phip de kidm tra 
dugc dau la quang cio so sinh diing sy that, 
diu li quang cio .so sanh sai sy that. Sau khi 
Luit Canh tranh ra ddi thi sd lugng quang 
cio so sinh d Viet Nam giam din nhung 
ngiy cang xuat bien nhflng "minh khoe" tinh 
vi ban trong boat dpng quing cio niy. 
Quang cio so sinh cd nhtrng uu the' dac biet 
nhung trong trudng hgp bj lam dyng vi lam 
bdp meo canh tranh nhu tren tbi da lim mat 
di bin chat vdn cd, tao nen mdt mdi trudng 
quing cio khdng linh manh va vi pham 
nghiem trgng nhflng nguydn tac ciia pbap 
luit canh tranh. Tuy nhien, day la mdt anb 
hudng tieu cyc cd tinh khich quan ciia quang 
cio so sinh. Nguydn do ciia anh hudng tieu 
cyc nay xuat pbit mdt cich chu quan tfl muc 
tidu lgi nhuan trong kinb doanh ciia cac 
thuang nhin ludn luon dugc dat len bing diu 
da lam pbit sinh nhflng binb vi vi pham 
phip luat va dao dflc kinb doanh. (J gdc dp 
ly luin, diy cung cbinb li mat trii cua ndn 
kinb te thj trudng. Do dd, quing cao so sinh 
chi bj lgi dyng chfl ban chii khdng pbai li 
mdt hinh vi giy ra nhung tidu cyc trye tiep 
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cho mdi trudng quang cio ndi ridng va mdi 
trudng kinb doanh ndi chung. 

2. Phap luat dieu chinh hanh vi quang 
cao so sanh 

2.1 Khdi qudt chung phdp lugt dieu 
ehinh hdnh vi qudng edo so sdnh ciia ede 
nude tren the gidi 

Hien nay, cic qudc gia tren the gidi van 
dang cd nhirng quan didm khic nhau ve hanh 
vi quing cio so sinh. Van dd quan trgng nhii 
trong phip luat didu chinb binh \i quing cio 
so sanh nay la cam bay cho phep thyc hien. 
Cd thd nhin thiy, \di hinh \'i nay, cic nudc 
tren the gidi quy djnb kbac nhau thdng qua 
nhidu van bin kbic nhau nhu: Luit Canh 
tranh, Luat Thuong mai, Luit Quang cao,... 
Quing cio so sinh dugc coi la bgp phip theo 
phip luat mdt sd nudc nbu: My, Anb, Bd Dao 
Nba.... nbung theo phip luat Bi. Lucxemburg, 
Y,... thi quing cio so sanh bj coi la bit bgp 
phap'\ Tuy nhien, d mpt sd nudc khic, quang 
cio so sanh khong bj cam nhung phii tuin thii 
nhung didu kien nhat djnh. Quang cio so sanh 
thudng mang lai nbung bat lgi cho hing hda. 
djch vu bj so sinh, vi the phip luit quing cao 
ciia da sd cic nudc tren the gidi ddu cam 
quing cao so sinh nhim muc dicb canh tranh 
khong linh manh'^. 

Tai Hoa Ky, viec sfl dyng quing cio so 
sinh da dugc khuyen khich bdi Uy ban 
Thuang mai lien bang kd tfl nhflng thap nien 
70 ciia the ky XX. Tuy nhien, noi khdi thiiy 
va ra ddi ciia quang cao so sinh lai cbinb li 
Lien minh chau Au cung vio nhflng niim 
cudi ciia thap nien 70 cua the ky XX nay. 
Trong nhflng nam dd, quing cio so sinh da 
tflng dugc cho ring nen dugc bgp pbap bda 
ne'u nd cung cap nbung chi tiet/khia canh cd 
the chung minh dugc vi kbdng giy nhim Iin 
hay kbdng linh manh. Cd the ke de'n mdt sd 

Nguydn Bit Dieii. Phdp ludt vc ehdng qudng edo 
kiwng Irung thtfe a Vict Nam vd mgt sd nude tren the 
giifi. tldd. tr. 34. 
'̂ ' Nguygn Thi Dung (2007). Phdp ludt ve .\iic lien 
ihircmg mgi a Viei Nam - Nhinig vdn de ly ludn vd 
thifc lien: Nxb. Chfnh tri qud'c gia. Ha Ndi. tr. 197. 

van ban phip luit lien quan den quang cao 
ndi chung vi quang cao so sanh ndi rieng 
nhu Luit vd Uy ban Thuong mai Lidn bang 
Hoa Ky (1914), Luit Lanbam (1946),... 

Ddi vdi Lien minh chiu Au, sy dieu 
chinh hanh vi quang cao cd nhflng net khac 
biet nbat djnb. Trudc khi cd van bin chinh 
thflc didu chinb hanh vi quing cio so sanh, 
mdt sd nha lip phip ciia chiu Au da cho 
rang quing cio so sanh chi dugc phep, ne'u 
nd khdng gay nhim Iin, so sanh vdi san 
phim cLing loai, kbdng tao ra sy Ipn xdn, 
khdng lim mat uy tin bay khdng tao nen 
nhflng bit lgi kbdng lanh manh cho hoat 
dpng kinb daanh ciia ddi tbii canh tranh hay 
hang hda, djch vu (vi dy nbu viec bat chudc, 
sfl dyng ten thuong mai, nhan hieu bing hda 
da dugc bao hd,...). Ban than cic qud'c gia 
thudc Lien minh cung cd nhung quan diem 
khic nhau \'d binb vi nay trong qui trinh xiy 
dyng Luit (da phin la cam). Hien nay, banh 
vi quing cio so sanh dugc Lien minh chiu 
Au dieu chinh cbinb thflc bdi cic van ban: 
Chi thj sd 84/450/EEC cua Hpi ddng Lien 
minh chiu Au ngay 10/09/1984 vd hii hda 
cic quy pham pbap luat va quy djnh binh 
chinh ciia cac nudc tbanb vidn ve quing cao 
nhim Iin (tu diy gpi tit la Chi thj 
84/450/EEC); Chi thj sd 97/55/EC ciia Nghj 
vien chiu Au vi Hdi ddng Lidn minh chiu 
Au ngiy 06/10/1997 sfla ddi Chi thj 
84/450/EEC nhim bd sung quy djnh vd 
quing cao so sinh (tfl day goi tit li Chi thj 
97/55/EC); Chi thj 2002/65/EC va Chi thj 
2005/29/EC sfla ddi hai Chi thj 84/450/EEC 
va Chi thj 95/77/EC; gin diy nhii li Chi thj 
2006/114/EC ngay 12/12/2006 cua Nghj 
vien chau Au vi Hdi ddng chiu Au hgp nhii 
cic quy djnh da dugc ban hanh va chinh sua 
rii lie trong cic van ban trudc. De'n nay cac 
qudc gia thanh vien chiu Au ddu da ndi luit 
hda cac quy djnh ciia bai Chi thj neu tren. 
Rieng quy djnb vd quang cio so sinh da 
dugc phap luit cac qud'c gia tiep nhin gin 
ribu nguyen van. Nhin chung Lien minh chau 
Au vi cac qud'c gia thudc Lien minh ddu cho 

48 



MOTSO VAN DE VE HANH VI 

phep thyc bien boat dpng quing cio so sanh 
vdi nbung didu kien nhit djnh. 

Tai chau A, Luit Quang cao ciia 
Singapore nam 1976 (sfla ddi nam 2003) la 
mpt trong sd it Luat Quing cio cho phep 
quing cio so sinh nbung ddi hdi ngudi quing 
cio phai tdn trpng nhung nguyen tic co ban 
vd canh tranh lanh manh \'a khong tao ra kha 
nang danh Ifla ngudi tieu dimg vi chi cd sy so 
sanh bing nhau mdi dugc phap luat nudc niy 
cho phep'\ Luat Quang cio ciia Trung Qudc 
(Didu 7) cdn cam sfl dyng cic tfl mang tinh 
chit khing djnh nhu: "tidu chuin qud'c gia", 
"tieu chuin cao nhit" hay "tdt nhat". 

2.2. Quy dinh eua phdp ludt Viet Nam 
ve hdnh vi qudng cdo so sdnh 

Tai Viet Nam, quing cao so sinh nim 
trong danh myc quang cio bj cam ciia Luit 
Thuang mai nam 1997 (kboan 2 Didu 192 
cam quing cio so sinh) vi nam 2005 (khoin 
6 D109 cam quing cao so sinh trye tiep). 
Luat Canh tranh nam 2004 coi quang cio so 
sinh trye tiep la hanh vi canh tranh khdng 
linh manh va cam thyc hien tai khoin 1 
Didu 45. Pbap lenh Quing cio nam 2001 
khdng cam quing cio so sinh nhung quing 
cio so sinh lai bj cam theo quy djnh tai Nghi 
djnh 24/2003/ND-CP ciia Chinh phii ban 
hanh ngay 13/03/2003 quy dinb chi tiet thi 
hanh Phip lenh niy (kboin7 Dieu 3)"". Ben 
canh dd, Didu 37 Nghj djnb 37/2006/ND-CP 
hudng din Luat Thuang mai nam 2005 dat 
ra mdt biet le cho quang cao so sinh kbi quy 
djnh: "thirang nhdn cd quyen so sdnh hdng 
hda cua minh vdri hdng gid, hdng vi phgm 
quyen sd hilu tri lue Irong sdn phdm qudng 
cdo thuang mgi sau khi cd xdc nhdn cua err 
quan qudn ly nhd nifrfc cd thdm quyen ve 

Xem Lugt Qudng cdo ctia mgt so nude vd vimg 
Idnh thd tren the gidi (2005). Tai lieu do Bd Van hda -
Thdng tin. Cue van hda - Thdng tin ca sd bien dich. 
Ha Ndi. 
'" Ndi dung civd khoan nay: "Qudng cdo noi .\d'u. so 
sdnh hogc gdy nhdm ldn vd'i co' sd sdn xudi. kinh 
doanh. hdng hod. dieh vu eiia ngirdi khdc: dimg danh 
nghia. hinh dnh cita td chi'rc. cd nhdn khde de qudng 
cdo md khong dirge sif chdp thudn cita id chirc. cd 
nhdn dd ". 

viec sd dung hdng gid, hdng vi phgm quyen 
sd hilu tri lite de so sdnh ". 

Nhu vay, cd thd thiy: (i) Hien nay, hinh vi 
quing cao so sinh d Viet Nam dugc dieu 
cbinb bdi kha nhidu van bin ciia phip luat 
thuang mai va phap luat canh tranh; (ii) Pbap 
luat Viet Nam cd sy didu chinh di tfl pham vi 
rpng de'n pham vi hep (tfl cam quing cio so 
sinh de'n cam quang cio so sinh trye tiep). 
Tuy nhien, cd tbd thiy Luat Canh tranh 2004 
vin la \'an bin dieu chinh cd tinh chit chuyen 
nganh nhit. 

2.2.1. Nhdn vet cdc quy dinh cua phdp 
ludi Viet Nam ve hdnh vi qudng cdo so sdnh 
vd cdc qiiait diem cdn ton tgi 

Thu nhdi, phip luit Viet Nam chua xay 
dyng djnh nghia quing cao so sinh. Day la 
mpt thie'u sdt co ban ciia Luat Canh tranh 
2004 vd nhdm hinh \i canh tranh khdng lanh 
manh. Bit cfl mpt hien tugng phip ly nio 
cung cin dugc djnb nghia de xic dinb dugc 
ban chit phip ly va cic ye'u td ciu thinh 
hien tugng dd nham djnh budng cho cic quy 
djnb cy the cho bien tugng dd trong cac van 
ban phip luat. Cd le nguyen nhan ldn nhit 
din de'n didu nay li do viec chua dinh gii 
diing tim quan trpng ciia linh vuc chong 
canh tranh khdng lanh manh ciia cic nhi lim 
luat khi xiiy dyng Luat Canh tranh 2004. 

Thu hai. pham vi cic chit thd bj cam 
tie'n binh boat dgng quang cio so sinh trye 
tiep van cdn nhung quan diem kbic nhau 
do tinh kbdng id rang cita Luit Canh tranh 
2004. Khoin 1 Didu 45 ciia Luat niy cd quy 
djnh: quing cao ".SY; sdnh trifc liep hdng hda, 
dich vu cua minh vdi hdng hda, dich vu cung 
logi cuu doanh nghiep khdc" thi bj cam; 
Khoan 6 Didu 109 Luit Thuong mai 2005 
quy dinh cim "qudng cdo bdng viec sd dung 
phuang phdp so sdnh irifc tiep hogt drjng sdn 
xud't, kinh doanh hdng hda, dich vu cua minh 
vdfi hogt ddng sdn xttdit, kinh doanh hdng 
hda, (licit vu cung logi cua lluurng nhdn 
khdc ". Cd thd nhin thay cym tfl "ciia minh" 
da din den cic cich giii thich luit khic 
nhau ve van de chii thd niy din de'n hinh 
thinh nen hai each hieu ve bang bda, dicb vu 
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"cua minh" trong quy djnh ciia phap luat 
Viet Nam. Cd y kien cho ring chi cd nhi sin 
xuai, nha cung iing mdi cd hang bda, djch vu 
"ciia minh" nen Luit Canli tranh khdng didu 
chinh mdi quan he gifla cic nhi phin phdi, vd 
hinh chung tao ra Id bdng ngoai y mud'n va sy 
phin biet ddi xfl'''. 

Theo chflng tdi, hiu bdi cic nhi phin 
phdi ddu khdng cd "hang hda, djch vu ciia 
minh" (theo ngbia hep) bdi hg chi nhin sin 
phim vd rdi phin phdi lai. Tuy nhien, hg vin 
cd thd cd bang bda "ciia minh" neu bg mua 
lai tfl nba san xuit (chuydn quydn sd huu) 
hoac nhidu nba sin xuii cd the ty phin phdi 
cho hing hda cua ban thin minh. Hon nfla, 
cum tfl "cua minh" cin dugc hieu theo nghia 
rdng (khdng ddng nghia vdi sd hflu, mud'n 
chi de'n san phim ma doanh nghiep dang 
kinh doanh thyc bien viec quang cio). Do dd, 
ne'u ndi quy djnb trdn chi ap dyng cho cac nha 
sin xuii hay cung ung la klidng hgp ly. 

Vdi nhflng lap luan nhu trdn, chiing tdi 
cho ring quy djnh niy bao gdm ci ba ddi 
tugng chil thd (nha sin xuit, nhi cung flng 
va nha phin phdi). Cd the nhin thay qua 
cich sfl dyng thuat ngu "doanh nghiep kbic" 
theo Luit Canh tranh, "thuong nhin kbic" 
theo Luit Thuong mai va cym tfl "cua minh" 
d bai luit nay da chflng td ring phip luit 
Viet Nam khdng gidi ban ddi tugng cbii the 
nao bj cam tie'n banh boat ddng quang cio so 
sanh trye tie'p. Nguydn nhin cua van dd vin 
cdn nhidu cich giii thich kbic nhau la vi cic 
quy djnh niy dugc tbd bien trong cac viin 
bin pbap luat kbic nhau (Luat Thuong mai, 
Luit Canh tranh) vi thuat ngu sfl dung chua 
bgp ly vi rd ring, gay ra nhflng bii cap khi 
ip dung cho cac co quan cd thim quydn kbi 
xfl ly vy viec lien quan. 

Ben canh dd, cd thd cdn mdt vin dd cin 
quan tim, dd la viec thuang nhin cd bang 
hda djch vy cd the ty minh thyc hien quang 
cio so sanh hoac thud thuong nhin kbic thyc 
hien quang cao so sinh cho minh va kbi phit 

Phan Huy Hdng (2007), Qudng cdo so sdnh trong 
phdp ludi canh tranh - mdi nghien ciru so sdnh ludi. 
tldd. tr.50. 

sinh nhung vy viec lien quan de'n cic quang 
cio so sanh true tiep khdng trung thyc, ha 
thip uy tin ciia ddi thu, sai sy that,... tbi chii 
the nao se phai chju trich nhiem neu co 
khie'u kien? Cd the thiy ring trong thyc te 
bien nay, kbdng chi ridng sin pham quang 
cao so sinh ma cac sin pham quang cao 
thuang mai ndi chung khi cd khie'u kien thi 
ngudi "bj bai" ddu chi nghi ngay den thuong 
nhin cd bang bda djch vy dugc ndu trong 
quang cio dd. Dflng trdn phuang dien phap 
ly, trong trudng bgp nay chiing ta can xem 
xet den hop ddng thue thyc hien quing cio 
gifla thuang nhin di thue va thuong nhin 
dugc thue thyc hien quang cio. Kbi dd se 
xay ra cac trudng hgp: (i) Thuong nhin di 
thud thyc bien quang cio da cung cap nhflng 
thdng tin sai lech vd sin phim ciia minh cho 
thuong nhin thyc hien quing cio nbu: ndi 
qui len cbii lugng ciia sin pham, djch vu,... 
va do dd, ngudi chju trach nhiem pbii la 
thuong nhin cd bang bda djch vu; (ii) 
Thuang nban dugc thue thyc hien quang cio 
da thyc hien miu quang cio sai vdi ndi dung 
hgp ddng da ky kdi nen phai chju trich 
nhiem; (iii) Thuong nhin cd bing hda djch 
vy va thuong nhin dugc thud thyc hien 
quang cio "ddng Ida" thyc hien quing cio 
sai trai dd, luc nay cd thd sfl dung khai niem 
"ddng pham". 

Thif ba, quy djnh vd dd'i tugng so sinh 
cdn cd sy chua tbdng nhii giua Luit Doanh 
nghiep 2005 ("hogt dgng sdn xudt, kinh 
doanh hdng hda, dich vu ") va Luit Canh 
tranh 2004 ("hdng hda, dich vu"). Hon 
nua, quy djnh cam so sanh true tie'p "hdng 
hda, dich vu " nhung kbdng ndi rd li chi 
cim so sinh nhflng tinh chat cin ban bay la 
tii ca tinh chat ciia bang bda, djch vy dd. 

Ben canh dd, vi'n dd dd'i tugng so sanh 
cdn lidn quan de'n mdt hinh thflc pho bien 
la so sanh "gia". Thdng thudng, cd the ly 
giii ring gia ca va chii lugng la bai ydu td di 
ngudi tieu dung quyei djnh lya chpn hang 
hda, djch vy nay hay hang hda, djch vu khac. 
Trong so sanh gia, mdt khi san pham dupc 
dua ra thj trudng va trd thanh hang hda thi gia 
ca la mdt trong cac tinh chii co ban cua hang 
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hda, bdi viy so sinh gii cQng li so sinh hing 
hda^". Tuy nhidn, ve mat ly luan cin phai 
phin biet rd: quing cao so sanh gia cd the li 
qudng cdo so sdnh hdng hda, dich vu nhung 
cQng cd the li qudng cdo so sdnh gid cua 
hdng hda, dich vu (tiiy vio muc dich, ndi 
dung ciia tflng quing cio cy thd). Ddi vdi loai 
cpidng cdo so sdnh gid cua hdng luki, dich vu, 
ngudi so sinh xuat phat tfl hing hda, djch vu 
dugc dem ra so sanh vdi nhau li nhu nhau vd 
cic dac didm khic (nbu cdng dyng, tinh chit, 
chat lugng...). Ta cd the xem xet vu viec sau: 

Nam 2006, Viettel da bj VNPT td cio 
quing cio vi pham phip luat, canh tranh 
khdng lanh manh khi quing cio tren bio ciia 
tinh Bic Can, Binb Tbuin... so sanh gii cudc 
vidn thdng cfla VNPT vdi Viettel, trong dd 
lim ndi bit gii cudc ciia Viettel li tdi ban. 
Tuy nhien, trong vy viec nay, VNPT di cd y 
kie'n la chua mud'n khieu nai ma chi phan inb 
len CO quan cd thim quydn. Dai dien ciia 
Viettel da tri ldi ring trong mdt thj trudng cd 
nhidu nba cung cap djch vy, doanh nghiep cd 
the ty do trinh bay phuong in vi gidi thieu vd 
,san pham cua minh, viec lya chgn cudi cung 
thudc vd khach bang vi VNPT neu mudn 
cung cd tbd lim nbu the. Ddi tugng so sinh d 
diy khong phii la "djch vy vidn thdng" ma li 
"gia bin cua djch vy". Viy so sinh gia ciia 
djch vy cd phai la so sinh djch vy hay 
khdng?^'. O day, ta cd the thay djch vy ciia 
Viettel va VNPT khong tbd nbu nhau vd cic 
dac diem cua djch vy (tinh chat, chat lugng...) 
va gia cudc hai djch vy niy cung kbdng gid'ng 
nhau nen thyc chit, quang cio d trdn chinh la 
cpidng cdo so sdnh hdng hda, dich vu chfl 
khdng phai la qudng ccio so sdnh gid cua 
hdng hda, dich vu. Do dd, diy chinb li quang 
cao so sanh trye tiep vi da vi pham Luit Canh 
tranh 2004 vi Luit Thuong mai 2005. 

Cd the thay, vin dd ddi tugng so sanh 
trong quang cio so sinh cung kbi phflc tap, 
nbat li ddi tugng "gii" ciia bang bda, djch vy 
cho ndn viec quy djnb rd ring pham vi ddi 
tugng so sinh la mpt didu can thiei. 

Thu tu, khoan 1 Didu 45 Luit Canh tranh 
2004 cam "so sdnh trifc tie'p " nhung ca Luit 
Canh tranh 2004 va cic van bin khic cd lien 
quan nhu: Nghj djnh sd 116/2005/ND-CP 
ngiy 15/09/2005 ciia Chinh phii quy djnh chi 
tiei thi hinh mdt .sd didu ciia Luat Canh tranh, 
Phip lenh Quang cio nam 2001, Nghi dinh sd 
24/2003/ND-CP ngiy 13/03/2003 ciia Chinb 
phil budng dan tbi binb Phip lenh Quing cio 
kbdng neu dupc dac didm dd nhan dien nhu 
the nio li "sy so sinh trye tiep". Tfl dd din 
de'n mdt van de khd xic djnh li cim quing 
cio diing phuang phdp so sdnh irtfc liep bay 
li cam quing cio cd ndi dung so sdnh Irifc 
liep". Bdn canh dd, Luat Thuong mai 2005 
cim "qudng cdo bdng viec sd dung phtfcrng 
phdp so sdnh Irifc dep" nhung cung khdng 
hudng din them vd vin dd the nio la diing 
phuong phip so sinh trye tie'p. Trong trudng 
hgp nay chi cd the dya vio cich hidu (vi suy 
doin) tbdng thudng, ngbia li mau quing cio 
dd di dua ra binb anb, Idi ndi, ky hieu, am 
tbanb, cich bd cyc,... lam ngudi xem, nghe, 
thiy,... ndi dung quing cio nhan ra ngay mdt 
hing hda, djch vy ciing loai tren thj trudng 
ciia mdt doanh nghiep khic dang dugc so 
sinh va chit lugng, hinh thflc miu mi,... vdi 
sin pham mud'n quang cio. Cd y kien cho 
ring cd the hidu so sanh trye tie'p li viec 
diing hinh inh va ldi ndi trong quing cio 
khie'n ngudi tieu diing lip tflc nhin ra ddi 
tugng mi quing cio dang so sinh la sin 
pham gl, cua doanh nghiep nao^\ Viy ne'u 
nhu binb inh, ldi ndi trong quang cio khdng 
lam cho ngudi tidu diing lap tflc nban ra ma 

Phan Huy Hong (2007). Qudng cdo so sdnh trong 
t)hdp lugt cgnh Iranh - mgt nghien cint so sdnh lugt. 
tldd, tr.50. 
"' Xein them ndi dung vu viec nay tai: Nguygn Thi 
Tram (2007). Ap dting cdc quy dinh cita Ludi Cgnh 
tranh ve qudng cdo so sdnh vd mgl sd vein de phdt 
sinh Irong ihifc tiin. tldd. 

" Nguydn Thi Tram (2007). Ap dung cde quy dinh 
cita Ludt Canh tranh ve qudng cdo so sdnh vd mgt sd 
vd'n de phdt sinh trong thifc Uen. tldd. tr.48. 
' ' Se lap trung xir ly cdc vi phgm cgnh tranh khong 
Idnh mgnh. Nguon: httt>://w\vw.tuoilre.coin.vn/ 
Tian\on/Index.asixx.'ArUcleID=85658&ChctnnellD^ 
Ll (ngay 28/06/2005). 
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phai qua suy didn mdi nhin ra thi khdng phai 
li so sinh trye tiep bdi khi phii suy dien mdi 
nhin ra thi da dya vio ndi dung quing cio 
chfl khdng phii dya via phuong phip quang 
cao""*. Neu khdng xet vd ndi dung thi quang 
cao so sanh trye tiep bay quing cao so sinh 
giin tie'p deu cd muc dich nhu nhau, cCing 
gay inh hudng den ngudi tieu diing. 

Cbiing tdi cho rang: (i) Cac quy djnb 
bien nay cdn thieu sdt chua quy djnh rd the 
nio li "sy so sanh trye tiep" bay "phuang 
phip so sinh trye tie'p"; (ii) Khdng the hidu 
ring quy djnh bien nay chi dd cap den nhflng 
quing cao so sanh "diem mat", "chi ten" 
mdt hay mdt sd doanh nghiep cy thd nio dd 
ma cdn cd thd thdng tin khdng cy the nbung 
vin trye tie'p xim hai den ddi thii kbic ' ' vi 
dy nhu: mau quing cao cd npi dung "diu gdi 
ciia chiing tdi tdi ban diu gdi thudng" va 
trong miu quang cio dd hinb anb ciia "diu 
gdi thudng" tuy khong cd nhan mac cy thd 
nhung nhd via kidu ding ngudi tidu dimg 
vin nhin ra dd la loai diu gdi nao vi tdn ciia 
nd ra sao. Tru'dng bgp nay cung pbai dugc 
xem li mpt quang cio so sanh trye tiep va 
mdi chinh la cich hidu diing nhat theo tinh 
than ciia Luat Canh tranh 2004. 

Thu ndm, ve mfle do so sinh trong quang 
cio so sinh trye tiep bj cim. Luit Canh tranh 
2004 ngan cam binb vi so sanh trye tiep ma 
kbdng quan tam den mfle do so sinh nen cd 
tbd khing djnh ring, phip luat Viet Nam 
klidng cam ngudi thyc hien quang cio so 
sinh "giin tie'p" d mdt mfle do so sinh nio 
cung nbu cam quang cio so sinh "trye tiep" d 
mgi mfle do so sinh. Tuy nhien, cung cd y 
kien cho rang phip luit Viet Nam chi khoanh 
viing quang cio so sanh trong quing cio ban 
va quing cio ngang bing"^ Cy tbd, y kien 

-'' Nguydn Thi Tram (2007). dp diing cdc qiiy dinli 
ctia Ludt Canh Iranh ve qudng cdo so sdnh vd mdi so 
vein de phdt sinh trotig thife lien. tldd. tr.48. 

Le Danh VTnh. Hoang Xuan Bac. Nguydn Ngpc .Son 
(2006). Phdp luin cgnh iranh lai \iei Nam. tldd. tr. 
170. 
-'^' Xem them: Cue Qiuin ly canh tranh (Bp Cdng 
Thuong) (2008). Qudng edo dirdi goc dg canh tranh. 
N.xb. Lao ddng - xa hdi. Ha Ndi. tr. 108-110. 

niy cho riing tai kboan 1 Dieu 45 Luit Canh 
tranh 2004, ndi dung quang cio phai bao gdm 
ddng thdi sin phim, djch vy ciing loai cua 
doanh nghiep khic vi nbu vay pbai xac djnh 
mdt each true tie'p "doanh nghiep khic" la ddi 
tugng nio cho nen banh \'i so sanh tuyet ddi 
khong dugc xem xet d diy kbi chi hirdng de'n 
mdt nhdm ddi tugng xac djnh. Chiing toi cho 
rang, quan didm nay la khdng chinh xic bdi: 
(i) Pbap luit khdng quy djnb id li cim quang 
cio so sanh trye tiep vdi mfle do so sinh nhat; 
(ii) Ne'u trong quing cao .so sanh nhii da xic 
dinh dugc doanh nghiep kbac la doanh nghiep 
nao thi dd \'in la quang cao so sinh trong 
pham vi ciia phip luat hien banh. Tai diy can 
bidu "doanh nghiep khic" khdng don giin chi 
la mdt doanh nghiep nio dd mi cd thd li mdt 
nhdm doanh nghiep bdi kbi mdt thuong nhan 
so sanh minh \'di tii c i cic doanh nghiep 
kbic ciing sin xuat diu gdi ching ban tbi ty 
bin thin quing cao dd da xac djnh dupc 
"doanh nghiep khac" la nhflng doanh nghiep 
cdn lai ciing sin xuit mdt mat hing diu gdi. 

Thd sdu, \'d trudng hgp ngoai le ciia 
quang cao so sanh theo phip luat Viet Nam. 
Nhu da trinh bay d phin tren, Nghj djnh sd 
37/2006/ND-CP cho phep thuang nhin cd 
the thyc hien so sinh hang bda ciia minh vdi 
hang gii, hang vi pham quydn sd biru tri tue 
trong san phim quang cao thuong mai sau 
khi cd xac nhan ciia co quan quan ly nha 
ntrdc cd thim quydn vd viec sfl dung hing 
gia, bang vi pham quydn sd hflu tri tue dd so 
sanh. Vide cy tbd hda mdt trudng hgp nhu 
vay da gay nen mdt sd bat cap nhu": (i) Ve 
mat phap luit: chi cd thd coi mdt loai hang 
bda la gia bay vi pham quydn sd hflu tri tue 
sau khi co quan nhi nudc da thyc hien mot 
sd thfl tyc luat djnh dd xac nhin va quyei 
dinh vd vi pham, kem theo dd li bien phip 
xfl ly vi nhu viy viec dua san phim ra so 
sinh cd the khdng cdn can thidi; (ii) Vd mat 
thyc te, cac nba lam luit kbi quy djnb nhu 
vay da kbdng hidu dugc tim ly cua thuong 

-' Cue Quan ly canh tranh (Bd Cdng Thirong) (2008). 
Qudng cdo diri/i gi>c dc) cgnh tranh. tldd. tr. 120-121. 
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nhin, mac dfl tbdng tin day dii tbdng tin vdi 
CO quan nba nudc dd xfl li vi pham, bao ve 
quydn Igi nbung kbdng be mud'n cdng khai 
cho nhidu ngudi tieu dung biet bang gia, 
hang nhii sin pham cua minh vi sg ngudi 
tieu dimg cd the pbat sinh tim Iy e de sg mua 
phii bang gia mi quay lung lai vdi ca hang 
thfl thiet. Ben canh dd, cd quan diem cdn cho 
ring bang gia khdng phai li bang bda cho 
nen viec so sanh bang that vdi hang gii nbu 
tren khdng pbai la "quang cio so sinh". 

Thu bdy, vd mfle pbat ddi vdi hinh vi 
quing cio nhim canh tranh kbdng lanh 
manh. Theo pbap luat Viet Nam bien nay, 
hanh vi so sanh trye tiep bing hoi, djch vy 
ciia minh vdi bang boi, djch vy ciing loai 
ciia doanh nghiep khic nhim canh tranh 
khdng linh manh bj pbat tidn tfl 15 trieu de'n 
25 trieu Viet Nam ddng (VND) (kboan 1 
Didu 35 Nghj djnb 120/2005/ND-CP cua 
Chinh phil ban hanh ngiy 30/09/2005 quy 
djnh vd xfl ly vi pham phip luat trong linh 
vyc canh tranh). Trong kbi dd, Didu 24 Luat 
Chd'ng canh tranh kbdng linh manh ciia 
Trung Qud'c nam 1993 quy djnh mfle phat 
ddi vdi nbung banh vi niy Ii tfl 10.000 nban 
din te de'n 200.000 nhin din tê ** (tuong 
duong khoang tfl 25 trieu VND de'n 500 trieu 
VND). Nbu viy, cd tbd thay ring mfle phat 
nhu quy djnh ciia Viet Nam li qui fl so vdi 
chi phi quang cao cua cac doanh nghiep, vi 
chi cin dyng doan phim quang cao khoang 
30 giiy da ton de'n vai tram trieu ddng. Do 
dd, sd tidn trdn chua dii sflc ran de doanh 
nghiep trong kbi gidi quing cio cd mudn 
hinh van trang vi von so sinh sin phim ciia 
minh vdi sin pham ciia ddi tbii'^. 

2.2.2. Thifc tiin cdc vu viec cgnh tranh 
lien quan den cpidng cdo so sdnh a Viet Nam 

Trong thyc te, trudc kbi cd Luat Canh 
tranh (2004), quang cao so sinh didn ra pbd 

bie'n vi thudng xuyen. Cic doanh nghiep biu 
nbu khdng khie'u nai Iin nhau cic vin dd lien 
quan den quang cio .so sinh. Cd bai ly do 
cho tinh trang nay nhu sau""': 

(/) Dai da sd quing cio so sanh khdng lim 
tdn hai den lgi ich chinb ding cua hg; 

(//) Viec khie'u nai doanh nghiep kbic ip 
dyng phuong phip quing cio so sinh Ii 
kbdng cd lgi kbi cbinb minh cung cin sfl 
dyng phuong phip niy. 

Trong thdi gian nay, cd mdt vu in ve cic 
cdng ty sin xuat dem lien quan den quang 
cao .so sanh nhu sau: 

Thing 07/2003, Hdi ddng thim phin Tda 
in nhin dan tdi cao da cdng bd Quyei dinh so 
20/2003/HDTP-DS ngiy 23/06/2003 vd vy an 
bai Cdng ty Van Thanh vi Lfu Viet kien cdng 
ty Kymdan ydu cau cdng ty Kymdan chim 
dirt hinb vi quing cio va xin ldi cdng khai. 
Vy kien niy sinh khi thing 7/2001, Kymdan 
dang quang cio vdi ndi dung^': "Cdng ty Co 
phdn Cao su Sdi Gdn - Kymdan - x'ln trdn 
trgng thdng bdo de'n quy khdch hdng nhif sau: 
Did vc'ri nem Id .xo, ngodi viec life phdn bode 
ndng da ca the ngudi ndm khdng deu khap be 
men, do tinh cited khdng uu viet ciia nguyen 
lieu sdn xudi nen ehdi lugng nem sc'' gidm ddn 
theo thifi gian. Neu dc) ddn hdi cua Id xo thdp 
(linh deo cao), item sc}' hi xep sau thdi gian sir 
dung. Neil do ddn hdi cua Id xo cao. Id xo cd 
the de hi gdy, gdy nguy Idem cho ngifdi sif 
dung. Ddi vdi nem nhua tdng hgp poly-
urethane (nem mui xdp nhe) linh deo idi viet 
nen khdng cd dc) ddn hdi, mau bi xep. Chinh 
vi nhifng ly do dd md Kymdan hodn todn 
khdng sdn xudt nem Id xo cung nhif nem nhifa 
poly-iirelhane. Ted cd cdc sdn phdm cua 
Kymdan deu difc/c ldm Iif 100% cao su thien 
nhien, cd dcJ ben cao vd khdng .xep lim theo 
thdi gian...". Cdng ty Van Thanh, Uu Viet cho 

-" Xem http://www.lehirianlaw.coin/resource-centre/ 
laws-and-reguiations.html (Luat Chd'ng canh tranh 
khdng lanh manh ciia CHND Trung Hoa nam 1993). 
"•' Xem http://www.vnexpress.net/Vietnan-i/Kinhdoanh/ 
2005/07/3B9DFB93/ (ngay 05/07/ 2005). "Het dcit 
cho qudng edo so sdnh". 

"̂ Phan Huy Hdng (2007). Qudng cdo so sdnh Irong 
phdp Ingt cgnh tranh - mgl nghien cim so sdnh lugt. 
tldd, tr. 45. 
" Xem them vu an nay tren bao dien tir Vne.xpress.net 
cac ngay 13/07/2001. 22/01/2002. 23/04/2002, 
23/-5/2003, 21/7/2003. 
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ring Kymdan ndi xiu san phim cua minh 
san xuai, nen da dam dan ra tda yeu cau cai 
chinh va xin Idi vi canh tranh khdng lanh 
manh. Tda an nhin din quin 11, TP. Hd Chi 
Minh, xet xfl so tham, tuyen bac yeu ciu ciia 
nguyen dan vl Kymdan kbdng neu dich danh 
san phim dem Id xo, dem mut do ai sin 
xuii, nen khdng vi pham phap luit. Tie'p dd, 
Tda an nhan dan tdi cao hiiy in so thim, 
budc bj don phai cai chinh, xin ldi. Tda nhin 
djnh viec quang cao khdng neu tdn sin 
pham, nbung de giy hidu nham vdi ngudi 
tieu dung. Vien kidm sit nhin din tdi cao ra 
khing nghj vi cho ring Kymdan khdng neu 
rd nhan hieu dem nio ma chi nhim cinh bao 
bang gia mang ten Kymdan nhung lai cd loai 
Id xo va mut. Ngay 18/11/2002, Tda din sy 
Tda an nhin din tdi cao xem xet lai vu in 
theo trinh ty giam ddc tham; tuyen bic khang 
nghj cua Vien kiem sit, giu nguyen ban an 
phuc tham. Hdi ddng tham phin Tda an nhin 
din tdi cao vfla cdng bd quydi djnh giim ddc 
tham: Cdng ty Kymdan khdng sin xuai dem 
Id xo va mut xdp, nhung dang quing cao so 
sanh chat lugng dem cua doanh nghiep vdi 2 
san pham niy, du khdng neu dfch danh, la vi 
pham vd cic quy djnh quang cio thuong mai. 
Hdi ddng thim phan tuydn budc Cdng ty Cd 
phan cao su Sii Gdn - Kymdan phai xin ldi 
hai nguyen don la Cdng ty dem Van Thanh, 
LTU Viet va dang tai cdng khai tren cic 
phuang tien thdng tin dai chung. Cd the thi'y, 
trong vu an nay, sin pham quang cio ciia 
cdng ty Kymdan chi dua ra thdng tin so sinh 
giua san phim dem mut va sin pham dem Id 
xo. Qua thdng tin dd, khach bang da nhin 
dang va khoanh vung loai sin phim va nhdm 
doanh nghiep cd sin pham bj so sinh''^ cic 
loai dem nay Ii cung loai vi cung dip flng 
cho mdt nhu cau cua ngudi tidu dung. Do dd, 
theo chung tdi, theo phap luat hien hanh, day 
la mdt quang cao so sanh va hidu chinh xic 
nhii theo tinh thin phap luat canh tranh thi 
nd la mdt quang cao so sanh true tiep. 

' ' Le Danh VTnh, Hoang Xuan Bac, Nguyin Ngoc 
Son (2006), Phdp ludt canh Iranh lai Viet Nam. tldd, 
tr. 170. 

Sau kbi Luat Canh tranh 2004 chinh thflc 
cd hieu lyc thi sd lugng cac quang cao so 
sanh cd xu hudng giam hon so vdi trudc dd. 
Tuy nhien, trong thyc te' lai xuai hien nhieu 
hinb thflc thyc hien quang cao so sanh tinh vi 
ban. Vl dy nbu: quang cao so sanh map md, 
sfl dung cac tfl ngu danh vao "sy khdng ro 
rang" trong quy djnh cua phap luat. Cd the 
ke den mdt vy viec kha noi bit cd lien quan 
de'n quang cao so sanh nhung kbdng dugc xu 
li theo thu tyc to tung canh tranh la vy viec 
giua Viettel va VNPT (da phin tich d phin 
tren). Tuy nhien, chua tfnh de'n hieu qua ap 
dyng ciia cac quy djnh vd quang cao so sanh 
ciia Viet Nam the hien thdng qua cac vu viec 
cu the trong thyc tidn (vi thyc te la rii ft), 
chung ta da vin cd thd danh gia dugc nhifng 
nhugc diem cua cac quy djnh nay thdng qua 
sy phan tfch d trdn (nhflng quy djnb ve cac 
ndi dung cua quang cao so sanh cung nhu co 
che xfl ly vu viec canh tranh cua Luat Canh 
tranh 2004 va cac van ban lien quan cdn 
chua chat che va khdng cd tfnh kha thi). 
Hien tai, Cyc quan Iy canh tranh Bd Cdng 

Thuang - co quan cd tham quydn xfl If cac 
vy viec canh tranh khdng lanh manh vin 
chua xfl If vy viec nao lien quan de'n quang 
cao so sanh. 

3. Djnh hudfng hoan thien phap luat 
dieu chinh hanh vi quang cao so sanh tai 
Viet Nam trong tuong lai 

Thd nhdi, can quy dinh theo budng cho 
phep thyc hien quang cao so sanh vdi nhting 
didu kien nhit djnh. 

Vd vi'n dd cim hay cho phep quang cao 
so sanh tren the gidi hien nay cd nhflng quan 
diem khac nhau, ngay ca trong mdt qud'c gia 
trong tflng thdi ky khac nhau cung cd nhung 
thay ddi kbac nhau (vf du nhu tai Dflc, Luat 
Chd'ng canh tranh khdng lanh manh nam 
1986 cim quang cao so sanh cdn Luat 
Chd'ng canh tranh khdng lanh manh nim 
2004 lai sfla ddi theo hudng cho phep thyc 
hien quang cao so sanh vdi nhung didu kien 
nhai djnb). Nhin chung, chung tdi cho ring, 
phap luat nudc ta nen sfla ddi cac quy djnh 
ve quang cao so sanh theo hudng nhu tren 
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gid'ng nhu phap luit cua Lien minh chau Au 
va mdt sd nudc khac bdi cac ly do sau day: 

(i) Xu hudng chung cua the' gidi bien 
nay la chap nhin cho phep boat ddng quang 
cao so sinh dugc thyc hien vdi nbung didu 
kien nhai djnh vdi nhflng sy giam sat chat 
che bing nhiing ca cbe hieu qui. Cd the 
nhin thay ring didu nay se giiip cho phip 
luat cua cbiing ta kbdng bj ldi thdi bay lac 
biu so vdi pbap luit cac nudc tren the gidi. 

(ii) Quy djnh cim quang cio so sanh trye 
tie'p nhu bien nay td ra thieu bieu qua vi kha 
nang ap dyng trong thyc te kem nbu da phan 
tfch d phin tren. Cac quy djnb mdi chi chung 
chung, chua cd budng din cu the vd the nao li 
"sy so sanh trye tie'p" hay ddi tugng so sinh, 
mfle phat ddi vdi banh vi vi pham cac quy 
djnh vd quang cao so sanh trye tie'p,... Bdi 
the, dudng nhu chflng ta chi don thuan cam 
ma khdng quy djnh cy the cac vi'n dd ben 
trong cua nd din de'n mdt so y kien cho ring 
"kbdng quan ly dugc thi cam, nbung la cim 
khdng triet dd" bay la "dem con bd cbg". 

(iii) Cd the nhin thay ring, kbdng cd 
mdt ranh gidi rd rang giua so sinh trye tie'p 
va so sinh gian tiep trong quang cio. De xac 
djnh dugc diu la quang cio so sanh trye tiep 
hay gian tie'p kbdng phai la didu don giin vi 
ddi kbi la viec kbdng the trong didu kien 
map md vd quy djnh va quan didm nbu hien 
nay. Khi cim quang cao so sanh trye tiep cd 
the xay ra trudng hop mpt quang cao so sanh 
true tiep nhimg khach quan, trung thyc lai bj 
cam cdn mdt quang cao so sinh giin tie'p 
nhimg khdng trung thyc lai dugc ebo phep 
thyc bien. Hon nfla, mdt didu pbai cdng nhin 
la cho du cd so sanh true tiep hay giin tiep 
thi kei qua do ngudi tieu dung tie'p nhin 
dugc ddu nhu nhau tuy bing nhirng con 
dudng khic nhau va do dd, anh budng de'n 
cac ddi tugng lien quan khdng kbac nhau. 
Bdi viy, khdng nen phan biet tbanb so sanh 
true tiep hay gian tie'p vi cung khdng nen chi 
cim quang cao so sanh trye tiep hay quang 
cao so sanh gian tiep. 

(iv) Quang cao so sanh cung gid'ng nhu 
cac hanh vi khac thudc pham vi didu chinh 
cua phap luat canh tranh d tfnh hai mat, vfla 

cd tic dyng tfch cyc ne'u phit trien hgp Iy, vfla 
cd nguy ca giy hai khi bj bien tudng hoac bi 
lam dyng, khdng the ngan cam tuyet ddi hay 
budng Idng boan toan''\ Do dd, viec cho phep 
thyc bien quang cio so sinh vdi nhung didu 
kien nhat djnb li mdt didu phu bgp. 

Mdt didu that dang tide li theo dy thao 
Luit Quang cio bien nay (de'n thdi diem nay 
li dy tbao Iin 5) vin quy djnh theo budng 
cam thyc bien quang cao so sinh trye tie'p. 
Tuy nhidn, dy tbao nay cung da dua ra dugc 
mdt sd quy djnb mdi nbu bd sung ve dd'i 
tugng so sinh: nban bieu bang hda, djch vu; 
so sanh vd gii ca, chat lugng hang hda, djch 
vu; cim quing cio cd sfl dyng thuat ngu d 
mfle so sinh cao nbat nbu "nbat","duy nhat", 
"tdi nbat", "sd mdt" (khoan 5 Didu 12)'". 

Thu hai, can cd sy thay ddi hgp Iy trong 
qua tiinh xiy dyng vi hoin thien phap luit 
vd quang cao ndi chung vi vd quang cao so 
sanh ndi ridng. O yeu ciu niy cbiing ta can 
quan tam de'n nhung van dd sau: 

(i) Cin xic djnb lai ban cbii "thuong 
mai" ciia boat ddng quang cao, pbap luit 
thuong mai, phip luat quing cio kbdng nen 
didu chinh ludn ci boat ddng quang cao phi 
thuong mai nhu bien nay'\ Didu nay se giiip 
cho boat ddng quang cio ndi chung va quang 
cao so sanh ndi rieng dugc tbdng sudt, thuan 
lgi hon ve mat quan Iy nhi nudc; 

(ii) Nen dieu chinb hoat ddng quang cao 
so sinh tip trung trong mdt hoac hai van ban 
nhat djnh: vf du nhu Luit Canh tranh va mdt 
van ban hudng din thi hanh Luit nay cd lien 
quan den quang cio so sinh. Cac van ban 
luit kbic nbu: Luit Thuong mai, Luat 
Quang cao chi nen quy djnh cam cac hanh vi 
quang cio nhim canh tranh khdng lanh 
manh theo quy djnb ciia phip luit canh 

'•• Ciic Quan ly canh tranh (Bd Cdng Thuong) (2008), 
Qudng ccio dirdi gdc do cgnh Iranh. tldd. tr. 119. 
'" Xem them dir thao nay tai website vibonline.coni.vn 
''̂  Ve van de nay xin xem them: Nguydn Thi Dung 
(2005), Khdi niem "qudng edo" Irong phdp ludt Viet 
Nam vd dnh hirdng eiia nd den viee hodn thien phdp 
ludt ve qudng edo. Tap chi Nha nirdc va Phap luat, so' 
12/2005. 
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tranh. Didu nay se giiip cho cic quy djnh 
lien quan de'n quang cio so sanh dugc tbdng 
nhii, trinh tinh trang ehdng cheo giua cac 
van ban din den cac cich giai thich luit khac 
nhau nhu bien nay; ning cao vai trd va tam 
quan trgng thich ding ciia phip luat canh 
tranh trong xfl li cic vu viec canh tranh 
khdng lanh manh; 

Thu ba, djnh hudng xay dyng nhung ndi 
dung cy the cua van dd quang cio so sinh. 
Cic ndi dung dd bao gdm''': 

(/) Dinh nghia qudng cdo so sdnh 
Vai trd ciia viec xiy dyng mdt djnb 

nghia quang cio so sanh chuan va cd tfnh 
djnh budng chung cho viec quy djnh cy thd 
cic ndi dung ciia vi'n dd nay l i cin thiet. 
Phip luit Viet Nam chua xiy dyng khai 
niem nay va cung chua cd nhflng quy djnb 
cu tbd de didu chinh. Trong kbi dd, djnb 
nghia quang cao so sinh theo phip luit mdt 
so nudc, khu vyc khac nbu Lidn minh chiu 
Au" kbi toan dien nbung vin cd mdt so ban 
che nhu: 

- Trong djnh nghia quang cao so sinh tai 
Chi thj 84/450/EEC cd dd cap den "sif ldm 
nhcin ra mat cdch Irifc tidp" vi "sif Idm nlicin 
ra mdt cdch gidn lidp " nhung lai kbdng giii 
thfch them nbu the nio la "sif ldm nltcdn ra 
mcpl cdch true tieplgidn dep". Didu niy 
khdng bgp ly lim vdi quan didm kbdng quan 
tim de'n cich thflc tien binb quang cio so 
sinh ma chi quan tam den kei qui cudi cung 
cua cac nba lam luit dd xay dyng nbung didu 
kien dd mdt quang cao so sanh dugc xem li 
bgp phip. Cd le, viec neu ra "sy lam nban ra 
mgt cich trye tiep/giin tie'p" trong djnh 
ngbia cd muc dfch thdng tin vd cic cich thflc 
thyc bien mdt quang cio so sinh mi thdi. 
Didu nay khdng anh budng gi den kbi nang 
ap dung cua cac quy djnh phip luit tren; 

'̂' Cd thd' xem kl hon nhung ndi dung sua doi nay tai: 
Truong Hdng Quang (2008). Phdp lugt dien chinh 
hdnh vi qudng edo so sdnh cita Lien minh chdn Au vd 
Viijt Nam - nghien cim dircri gck cic) so sdnh luctt. Khda 
luan tdt nghidp. Dai hpc Luat Ha Npi. tr. 44-50. 
'' Xem khai nidm nay d phin dau ciia bai vidi. 

- Theo nhu djnh nghia nay thi sd lugng 
ddi thu canh tranh ma thuong nhan thyc hien 
quang cao so sanh nhic den trong quang cao 
chi la "mot" (cym tfl "lam nhan ra mdt each 
trye tiep hoac giin tie'p mgt doanh nghiep 
canh tranh"). Trong khi dd, xet vd mat ly 
luin, vdi hinh thflc quang cao so sanh nhii thi 
ddi tugng ma thuong nhin thyc hien quang 
cao so sanh hudng de'n khdng chi cd mdt (trir 
trudng hgp tren thj trudng cbi cd 2 thuong 
nhin ciing boat ddng kinh doanh trong mdt 
linh vyc, san xuat/cung iing cung mdt loai 
hang hda/djcb vy). Xet vd mat thyc tidn tai 
phin cua chiu Au, cd nhung vy an da the hien 
quan diem ring so lugng ddi thu canh tranh 
dugc nhic den khdng thd chi la "mgt" trong 
da so each thflc quang cao so sanb'^ 

Vi viy, cd the dua ra mdt djnh nghia nhu 
sau: "Qudng cdo so sdnh la qudng cdo ldm 
nlwn ra mcpl hoiic mgt vdi ddi thu cgnh tranh 
hocjc cdc sdn phdm hay cdc dich vu cimg 
logi md ddi thu cgnh tranh sdn xud't, cung 
irng hay phdn phdi vd ddp ifng dugc mot sd 
dieu kien khdc do phdp ludt quy dinh ". Djnh 
ngbia nay the hien ban chii phip ly ciia banh 
vi nay nhu: mdt quang cio mud'n trd thanh 
quang cio so sinh phai dip flng dupc ban 
chat so sanh va ban chii canh tranh; chii thd 
thyc bien boat ddng quang cao so sanh bao 
gdm: nba sin xuat, nha cung ung va nha phan 
phdi bing bda, djch vu. So lugng ddi thii canh 
tranh dugc nhic de'n khdng phai chi la mdt 
ma cd thd nhidu hon; vi cho phep thyc hien 
quang cao so sinh vdi nhung didu kien nhat 
djnh vi biu qua phip ly cua hai hinb thflc 
quang cao so sinh true tie'p, quang cao so 
sinh gian tiep la nhu nhau nen khdng can neu 
ra hai binb thflc nay trong djnh nghia; mdt sd 
didu kien khic do phap luit quy djnb bao 
gdm: ddi tugng so sanh va cac didu kien de 
mdt quang cao so sinh dugc xem la hgp phip; 

(ii) Ve chu the thifc hien dugc phep de'n 
hdnh hogt dgng cpidng cdo so sdnh 

Cd thd xem thdm vu an "Bang so sanh gia": Ban an 
ciia BGH ngay 05/02/1998. sd hd so: IZR 211/95. 
ngudn: WRP 1998. 719. hun://www.iurpc.del 
rechispr/19880145.htm 
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Cic quy djnh bien banh dd din den cic 
cich giii thfch va ap dyng luit khac nhau. 
Bdi viy, nen quy djnb rd rang va cy the 
nhung ddi tugng nao dugc phep thyc hien 
hoat ddng quang cao so sanh/tbue thuong 
nhin kbic thyc hien boat ddng quang cao so 
sanh cho minh. Theo chung tdi, pbap luit 
canh tranh Viet Nam nen quy djnb cy tbd 
hon cac chu the: nba sin xuit, nhi cung flng 
djch vy vi nba phin phdi hing hda/djcb vy 
ddu dugc tham gia boat ddng nay dd: trinh 
gay phan biet ddi xfl giua cic tbanb phan 
thuong nhin; kbdng giy ra mdt Id hdng khi 
khdng didu chinb nbung quang cio so sinh 
khdng linh manh dugc thyc bien bdi mpt 
trong cac cbii the neu tren; tbdng nhat cac 
cich giai thich luit khic nhau bien nay vd 
chil the thyc hien boat ddng nay. 

(///) Ve ddi tugng so sdnh vd mifc dc} so 
sdnh 

Nen quy djnb rd ring nhung ddi tugng 
nao dugc phep dua ra so sinh. Phip luat Lien 
minh chiu Au cbi quy dinh ddi tugng so sinh 
la nbung tfnh cbii can ban ciia bing bda, djch 
vu. Ddi tupng so sinh nen dugc md rdng ra, 
bao gdm: cac tfnh chat ciia bing bda (miu ma, 
chii lugng, gii ca...) va boat dpng .sin xuat, 
kinh doanh bang hda, djch vy dd. Didu niy se 
giiip cho thuang nhin thyc bien quing cio so 
sanh the bien dugc nbung uu didm vugt trdi 
ciia hang hda, djch vy cua minh trong viec nd 
lyc cai tie'n sin xuat, cai tien quan trj,... Ben 
canh dd ndn cam binh thflc mfle dp so sinh 
nhat, so sanh tuyet ddi bdi: ddi vdi binb thflc 
nay tbi quang cao nay pbai dugc sy xic nban 
ciia CO quan cd thim quydn, tuy nhien hing 
hda hay djch vy dd cbi tdt nbat tai thdi diem 
xic nhin, cd tbd tai thdi didm pbit hinb 
quang cao lai cd bang bda, djch vu khic tdi 
hon, nen hang bda djch vu trong mau quang 
cao dd khdng cdn tdi nhii nfla. Do vay, ci'm 
hinh thflc so sanh nbat li mdt didu ndn lam. 

(iv) Ve mifc phgt cua hdnh vi vi phgm 
phdp ludt khi thifc hien qudng cdo so sdnh 
nhdm cgnh Iranh khdng Idnh mgnh. 

Didu 35 Nghj djnb sd 120/2005/ND-CP 
ciia Chfnh phii ngay 30/09/2005 vd xfl ly vi 

pham pbap luat trong linh vyc canh tranh 
phii dugc sfla ddi lai mfle pbat cao ban de 
gdp phin ran de cic doanh nghiep vi phu 
bgp vdi thyc trang quang cao tai Viet Nam 
bien nay. 

(vj Quyen vd nghia vu cua thuang nhdn 
thifc hien hogt dgng qudng cdo so sdnh 

- Vd quydn ciia thuong nban thyc bien 
boat ddng quang cio so sinh: dugc hudng 
cic quydn do phap luat vd quing cio thuong 
mai quy djnh tai cic Didu 103, 111 va 113 
ciia Luit Thuong mai 2005 vi cic van ban 
khac cd lien quan; 

- Vd ngbia vu ciia thuong nhin thyc bien 
boat ddng quang cao so sinh: Ngoai viec 
thyc bien ngbia vy tai cac Didu 112, 114, 
116 ciia Luat Thuong mai 2005 va cic van 
bin khic cd lidn quan, thuang nhin pbii cd 
trach nhiem vdi quing cio so sanh ma minh 
dua ra, phai cd nghia vy cbiing minh tfnh 
chfnh xac vi trung thyc trong quing cao so 
sinh ciia minh ne'u ddi thu canh tranh khie'u 
nai. Ne'u kbdng chflng minh dugc phai chju 
che tii ciia phip luat vi bdi thudng tbiet bai 
(ne'u cd). 

Ngoai ra, cd the tham khio Didu 7 (vd 
quin ly vi nhung bien phip tu phip) ciia Chi 
thj 97/55/EC cd quy djnb: Trong mpt sd 
trudng hgp dac biet, khong chi ddi tbii canh 
tranh ma ngudi tidu diing va nhflng td 
chflc/biep hpi cua bg cd the kien trye tiep ra 
tda an. Thuong nhin thyc hien hanh vi quing 
cio so sinh phai dua ra dugc bang chflng 
thda ding dd chflng minh tinh hgp phip ciia 
quing cio dd. Ne'u khdng chflng minh dugc 
thi quang cio so sinh dd bj coi li khdng bgp 
phip vi bj tam dflng ngay sau dd. Sau kbi 
ban in ciia tda in dugc tuyen va cd hieu lyc 
tbi quang cio so sanh dd pbai bj cham diit 
boan toan. Ngoii ra, thuong nban thyc hien 
quing cio so sanh dd cd the bj budc phii 
thyc hien mdt quing cio so sinh diing sy 
that, bgp phip. Kbi dd, co quan quan ly cbi 
quy djnh khudn khd vi quin ly theo luit cdn 
doanh nghiep ty xic djnb gidi ban ciia minh 
va cd ngudi tidu diing, cd ddi thii canh tranh 
giim sit kbi thyc hien quing cio so sinh. 
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(vi) Aiiy dung he thdng dieu kien de mat 
qudng cdo so sdnh hgrp phdp 

Nhflng didu kien nay nen tach bach theo 
bai phan: didu kien de mdt quang cao dugc 
xem la quing cao so sanh (cd sy so sanh giua 
hing hda hoac djch vy ciing loai cua hai 
doanh nghiep khic nhau, so sinh hang hda 
hoac djch vy cho ciing mdt nhu ciu hoac cd 
cung mdt muc dfch sfl dung) va didu kien de 
quang cio so sanh dd hgp phap (khdng giy 
nhim Iin, so sinh mdt cich khich quan mdt 
hoac nhidu tinh chit bay boat ddng san xuat, 
kinh doanh cfla hang hda, djch vu; cd the 
kidm chflng dugc; cd the bao gdm ci gii ca, 
khdng ba thap uy tfn hoac giem pha ddi vdi 
nban hieu hang bda, thuang hieu hoac cac 
diu hieu phin biet khac bay hang hda, djch 
vy, cdng viec hoac cic quan he cua mdt 
doanh nghiep canh tranh,...). Dac biet trong 
nhirng didu kien nay can chu y xiy dyng, bo 
khuyet cho khoang trdng cfla pbap luat sd hiru 
trf tue hien nay ve vi'n dd sfl dung cac ddi 
tugng thudc quydn sd buu trf tue. Vdi nhirng 
didu kien niy cd the hgc hdi them tfl Chi thj 
97/5-5/EC cua Lidn minh chiu Au. 

(vii) Xdy dung quy dinh lien quan ddn 
qudng cdo so sdnh tren ca sd ket qud so 
sdnh do ben thif ba (hiep hgi, td chife bdo ve 
ngifdi tieu dung, ca quan nhd nifdc,...) ddc 
lap thifc hieiu' 

Theo nhu phap luit hien hinb thi Luat 
Canh tranh chi didu chinh hinb vi cua doanh 
nghiep ma khdng xet de'n bdn thfl ba. Ddi vdi 
van dd nay cd the cd hai hudng de xay dyng 
quy djnh: ne'u cd tbiet hai cho doanh nghiep 
kbac cd the giai quyet theo tbii tuc din sy; 
hoac Luit Canh tranh cd thd ci'm hay cho 
phep thyc hien quang cio so sanh dya tren 
kei qua so sanh do ben thfl ba thyc hien vdi 
nhung dieu kien nhii djnb. 

Thif tlf, ban hanh van ban hudng din thi 
hanh Luat Canh tranh vd cac hanh vi canh 
tranh khdng lanh manh. 

'̂  Ctjc Quan ly canh tranh (Bd Cdng Thucfng) (2008), 
Qudng edo dirdi gdc do cgnh tranh, tldd, tr. 121. 

De cu the hda cac ndi dung tren, chung 
tdi cho ring Chfnh phu can ban hanh mpt 
Nghj djnh quy djnh chi tiei thi hanh mdt sd 
didu cua Luat Canh tranh ve kiem soat cac 
hanh vi canh tranh khdng lanh manh. Trong 
he thd'ng cac vin ban hudng din thi hanh 
Luat Canh tranh hien nay chi cd cac hanh vi 
ban che canh tranh va td tung canh tranh la 
duac Chfnh phu ban hanh Nghj djnh sd 
116/2005/ND-CP ngay 15/09/2005 dd quy 
djnb chi tiei ma kbdng cd van ban nao hudng 
din cu the nhdm hanh vi canh tranh kbdng 
lanh manh. Trong xu the phat tridn va hdi 
nhip bien nay da keo theo nhung hinh thflc 
bidu bien mdi, tinh vi han cfla cac hanh vi 
canh tranh khdng lanh manh, dac biet la cac 
hinh thflc xuc tien thuong mai. Do dd, viec 
cd mdt Nghj djnh ciia Chfnh phu quy djnh 
chi tiei thi hanh mdt sd didu cua Luit Canh 
tranh vd nhdm hinb vi canh tranh khdng 
lanh manh la dieu hei sflc can thiei. Hon nfla, 
quang cao so sanh vdi tu each la mdt hinh 
thflc cua quang cao thuang mai nim trong 
nhdm cic binh thflc xuc tien thuong mai da 
bdc Id nhflng ban che va nhugc diem ldn 
trong cic quy djnb nhu da phin tfch d cac 
phan tren. Trong Nghj djnh nay, vi'n de 
quang cao so sanh se bao gdm cac ndi dung 
da dugc djnh hudng sfla ddi nhu tren. 

5. Ket luan 
Qua qua trinh nghien cflu, chiing tdi 

nhin thay ring quang cao so sanh la vi'n de 
kbi phflc tap bdi tuy nd la mdt hanh vi nhd 
nhung chfla dyng nhidu ndi dung can dieu 
cbinb va dugc xfl ly rat khac trong cac he 
thd'ng phap luat khac nhau. Tuy nhien, mdt 
didu pbai cdng nhan ring quang cao so sanh 
se ludn gifl virng dugc vai trd vd'n cd ciia 
minh la mdt phuong thflc xuc tie'n thuong 
mai hull hieu, mgt cdng cu die lyc cho 
thuang nhan tren thuong trudng. Trong 
tuong lai, phap luat Viet Nam can cd nhirng 
sy didu chinh hop ly, cu the hon ddi vdi hanh 
vi nay de gdp phan tao ra mdt mdi trudng 
canh tranh lanh manh trong boat ddng quang 
cao cung nhu dap flng xu hudng phat trien 
cua cac hanh vi canh tranh khdng lanh manh 
va hdi nhap kinh te. 
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