
VE KHAI NIEM HOP DONG DIEN TU* 

Tran Van Bien 

1. Trong ddi sdng xa bdi ndi chung. boat 
dpng thuang mai ndi rieng, quan be bgp 
ddng la mdt quan he pbd bien, la cdng cy 
pbap ly chfl yeu de cac chu the tbirc hien 
giao djch thoa man nhu can cugc sdng hang 
ngay, cung nbu thyc bien cac boat ddng kinh 
doanh thu lgi nhuan. Trong mdi quan be nay 
cac ben thoa thuan vdi nhau ve viec xac lap, 
thay ddi hoac cham dirt cac quyen va ngbia 
vy nham dat dugc mdt muc dicb nao dd. 
Hinb thflc ghi nban cac thoa thuan nay cd 
the bang ldi ndi, bang van ban hoac bang 
hanh vi cu the, kbi pbap luat khdng quy djnb 
loai bgp ddng dd pbai giao ket bang hinb 
thflc nhat djnb. 

- Giao ket hgp ddng bdng ldi ndi (bdng 
mieng) la phuong thuc dugc sfl dyng rat phd 
bien trong ddi sdng xa hdi. Hinb tbirc nay 
thudng dugc ap dung ddi vdi cac quan he 
hgp ddng ma ngay sau khi giao ket nd se 
dugc thyc bien va cham dirt nhu mua ban 
trao tay; hoac gitra cac chfl the cd quan he 
than thiet, tin cay, giflp dd lan nhau nhu 
ngudi than, ban be, bang xdm lang gieng vay 
tien, mugn tai san cua nhau; bay cac bgp 
ddng cd gia trj nhd. 

- Giao ket hgp ddng bdng vdn bdn dugc 
chia thdnh 2 logi: 

+ Giao ket hgp ddng bang van ban 
thudng: trong trudng hgp cac ben giao ket 
hgp ddng mudn dam bao do xac thyc ve 
nhung ndi dung ma bg da cam ket, trong cac 
quan be bgp ddng cd gia trj tai san ldn hoac 
giua cac chfl the khdng cd mdi quan be than 
thiet hay ddi vdi nhung bgp ddng ma viec 
thyc hien khdng cflng lflc vdi viec giao ket, 
thi cac ben tbirdng chgn hinb thflc giao ket 
hgp ddng bang van ban. Trong van ban dd. 

ThS. Luat hpc, Vien Nha nudc va Phap luat. 

cac ben ghi nhan day dfl nhung ndi dung ciia 
bgp ddng da cam ket va cflng ky ten xac 
nban vao van ban. Hgp ddng thudng dugc 
lap tbanb nhieu ban va mdi ben giu mgt ban 
lam bang chflng. Can cu vao van ban hgp 
ddng, cac ben de dang thuc hien quyen yeu 
eau cua minh ddi vdi ben kia. Neu cd tranh 
chap xay ra, hgp ddng dugc giao ket bang 
binb thuc van ban la chflng cfl cd gia tri 
chung minh cao ban rat nhieu so vdi hinh 
thuc bang ldi ndi. 

-I- Giao ket bgp ddng bang van ban co 
cdng chung, chung thuc hoac phai dang ky, 
xin phep: kbi giao ket nhirng bgp ddng co 
tinh chat phflc tap, de xay ra tranh chap va 
ddi tugng cua nd la nhung tai san ma Nhi 
nudc can phai quan ly, kiem soat khi cbiing 
dugc djch chuyen tu chfl the nay sang chu 
the kbac (bgp ddng mua ban nba, hgp ddng 
chuyen nhugng quyen sfl dung dat, hgp 
ddng the chap quyen sfl dung dat...), tbi cac 
ben pbai lap tbanb van ban cd chiing nban 
eua CO quan cdng chung, chflng thyc cfla Uy 
ban nhan dan cap cd tham quyen hoac phai 
dang ky, xin phep. Hgp ddng dugc lap ra 
theo hinb thflc nay cd gia trj chung cfl cao. 
Vi vay, ddi vdi nhirng hgp ddng ma pbap 
luat kbdng yeu cau phai lap thanh van ban 
cd cdng chung hoae chflng thuc, nhung de 
quyen Igi cfla minh dugc bao dam cac ben 
van cd the chpn binh thue nay de giao ket 
bgp ddng. 

- Giao kei hgp ddng bdng hdnh vi: 
Mdt hgp ddng cd the dugc thiet lap do 

ngam hieu hanh vi. Vi du, mdt khach hang 
vao sieu thi chgn mgt mdn hang cd niem yet 
gia rdi ra ban thu tien tra tien cho nban vien 
sieu thj, chang ai ndi vdi nhau ldi nao ca. 
Day la mgt hgp ddng mua ban da dugc xac 
lap va thuc hien bang hanh vi. 
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Hgp ddng cung cd thd dugc xac lap 
thdng qua nhung hanh vi nhit djnh theo quy 
udc djnh trudc nbu mua ban bang boa qua 
cac may ban bang ty ddng. Day la hinh thuc 
rat gian tien trong giao ket hgp ddng. 

De viec giao ket bgp ddng bang mdt 
banh vi nao dd cd hieu luc phap ly, tbi nd 
phai thoa man nbung yeu cau chung ap dyng 
cho mdt banh vi pbap ly. Dieu nay cd ngbia 
rang, nd phai la sy bieu bien y chi lien quan 
den viec ganh chju, thay ddi hoac tfl bd 
quyen lgi va ngbia vy ma nhung qui dinb 
cua phap luat da gan cho su the bien y ebi 
nay. Ben canh dd, day phai la nhung banh vi 
hgp pbap, tflc la nd pbai phu hgp vdi quy 
djnh, yeu cau cfla phap luat ddi vdi viec giao 
ket bgp ddng de cd the thiet lap nen mdt bgp 
ddng cd bieu luc va hgp pbap. Nbung yeu 
cau chung ap dyng cho cac banh vi phap ly 
bao gdm 4 yeu td: 1) Su the hien y chi, 2) 
Tuan thfl theo y chi va su the hien y chi. 3) 
Hinb thflc the hien y chi va 4) Tinh de hieu 
cfla su the hien y chi'. 

2. Trong qud khu citng nhir hien Igi. cdc 
hinh thirc hgp ddng ke Iren la nhung phuang 
ihirc giao ket hap ddng truyen thdng khd 
quen thugc trong ddi .sdng xd hgi. Ngay nay, 
khi ma ngudi ta ngay cang ndi nhieu den 
mdt xa bdi ma d dd cac phuong tien dien tu. 
die biet la Internet, cd sue chi phdi manh me 
tbi nhung khai niem mdi lien quan den mdt 
xa hpi nbu vay ngay cang dugc nhic den 
nhidu hon. Tham chi, da binh tbanb mdt 
nhdm tfl vdi tidn td "e" (ehu cai dau cfla tfl 
tidng Anb electronic - dien tu) de phan biet 
nbung khai niem tren mang vdi cac khai 
niem truydn thdng tuong flng nbu: e-mail 
(thu dien tfl). e-commerce (thuang mai dien 
tfl), e-transaction (giao djch dien tfl), e-
banking (ngan hang dien tfl), e-book (sach 
dien tfl), e-money (tidn dien tfl). e-market 
(chg dien tfl), e-shop (cfla hang dien tfl), e-
news (bao dien tfl)... va e-contract (hgp 

' VuCka - Zbynek Loebl, Electronic Contract Law, 
http://gsulaw.gsu.edu/lawand/papers. 

ddng dien tir). Trong ban mdt thap nien gan 
day, sy pbat trien ciia cdng nghe thdng tin, 
nbat la mang Internet toan cau dem lai cho 
chung ta mdt phuong thuc giao djch mdi, dd 
la giao djch dien tfl. Nhirng lgi the cfla 
phuong thflc giao djch tbdng qua cac 
phuong tien dien tfl nbu tdc do nhanh, chi 
phi re, chuyen tai thdng tin da dang, khdng 
phy thudc nhieu vao khoang each lam cho 
phuang thflc nay ngay cang trd nen pbd cap, 
dugc nhieu ngudi, nhieu doanh nghiep sfl 
dyng. Sy gia tang cfla giao djch dien tfl lam 
xuat bien mdt hinb thflc bgp ddng mdi: Hgp 
ddng dien tu. Tbdng qua phuang tien dien 
tfl, cac chfl the boan toan cd the giao ket hgp 
ddng ma kbdng can gap mat nhau trye tiep 
de dam phan, thuong lugng. 

3. Giao ket hgp ddng thdng qua phuang 
lien dien lu dm/c hiel den vdi nhieu ten ggi 
khdc nhau nhu: "hgp ddng dien tu" 
(electronic contract), "hgp ddng true luyen" 
(online contract) hay "hap ddng phi gidy 
la" (paperless contract). Tuy nhien, "hgp 
ddng dien tfl" van la thuat ngu phd bien nbat 
vi dirge sfl dyng tbdng nhat trong cac van 
bin pbap ly bay cac cdng trinh nghien cuu. 

Uy ban Luat thuong mai qudc te cfla 
Lien bgp qudc (UNCITRAL) la mdt td cbflc 
cd cbflc nang ban banh cac Luat mau dieu 
cbinb cac mdi quan be thuang mai qudc te. 
Ngay tfl nam 1985, UNCITRAL da keu gpi 
Chinb phfl cac nudc xem xet lai cac rio can 
phap ly ddi vdi thuong mai dien tfl trong cac 
qui djnh ve binb thuc van ban cung nbu cac 
yeu cau ve chu ky cfla hgp ddng trong he 
thdng phap luat mdi qudc gia. Nam 1992, 
sau khi ket luan rang nbung qui djnb nhu 
tren cgng vdi sy thieu tbdng nhat trong cac 
nguyen tac ap dung cho thuong mai dien tfl 
da tao nen rao can ddi vdi thuang mai qudc 
te, UNCITRAL da dam nban viec dy tbao 
quy djnb pbap luat ve van de nay. Luat mau 
ve Thuong mai dien tu dugc ban banh nam 
1996 cd the dugc coi nbu budc di dau tien 
trong tien trinh lam cho phap luat phfl bgp 
vdi nhung yeu cau cfla thuong mai dien tfl. 
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Dugc thao ra dd xuc tien thuong mai dien tfl 
tbdng qua viee dd bd cac rao can phap ly, 
nhung didu khoan cfla Luat mau ve Thuang 
mai dien tfl va ngudi ban ddng hanh cua nd -
Luat mau vd Chu ky dien tu (cung do 
UNCITRAL ban banh nam 2001) da tao ra 
mdt banh lang pbap ly co ban dam bao tinh 
bieu lyc va kha nang thyc thi ciia bgp ddng 
dien tir". Ddng gdp mdi nbat ctia 
UNCITRAL la Cdng udc cua Lien bgp qudc 
vd viec sfl dung cac giao djch dien tfl trong 
cac bgp ddng qudc te (dugc tbdng qua nam 
2005) da gdp phan tang cudng tinh an toan 
pbap ly cho cac hgp ddng qudc te dugc giao 
ket bang phuong tien dien tfl. 

Luat mau ve Thuong mai dien tir nam 
1996 cua UNCITRAL kbdng dua ra djnb 
ngbia the nao la hgp ddng dien tir, thay vao 
dd Luat nay quy djnh rang, mdt bgp ddng cd 
the dugc hinb tbanb bang each trao ddi 
tbdng diep du lieu va kbi mdt tbdng diep du 
lieu dugc sir dung de binb tbanb bgp ddng 
tbi gia tri phap ly cua bgp ddng dd kbdng the 
bj phu nban. Kboan 1 Dieu 11 Luat mau ve 
Thuang mai dien tu nam 1996 quy djnh: 
"Trong khudn khd hinh thdnh hgp ddng. trir 
tnrdng hgp cdc ben cd ihod thudn khdc, mgl 
ehdo hdng vd chdp nhdn mot chao hdng 
dugc phep the hien bdng phuang lien cdc 
ihdng diep du lieu. Khi mgl ihdng diep du 
lieu dugc sir dung trong viec hinh thdnh mgl 
hgp ddng, thi gid Iri vd hieu luc thi hdnh cua 
hgp ddng eld khdng the hi phu nhdn chi vdi 
ly do rdng mgl thdng diep dir lieu dd dugc 
dimg vdo muc dich dy". Nbu vay, theo quy 
dinh cua Luat mau ve Thuong mai dien tu 
nam 1996 tbi hgp ddng dien tu dugc bieu la 

" United Nations, Economic and Social Commission 
for Asia and the Pacific, Harmonized development of 
legal and regulatory systems for e-coinnterce in Asia 
and the Pacific: current challenges and capacity-
building needs. Professor Amelia H. Boss, Beasley 
School of Law. Temple University. Philadelphia, 
PA., Electronic contracting: Legal problem or Legal 
sotitlion'.\ Studies in Trade and Investment [54], New 
York, 2004, p. 125-126. 

hgp ddng dugc ky kdt thdng qua viec sfl 
dyng nhung phuang tien truyen cac tbdng 
diep du lieu. Luat mau ve Thuong mai dien 
tfl nam 1996 dugc xay dirng nham myc dich 
bai hoa boa pbap luat qudc te ve linh vyc 
nay, nd cd the dugc sfl dyng nhu mgt tai lieu 
tham khao cho cac nude trong qua trinh xay 
dyng pbap luat ve thuong mai dien tfl noi 
chung va bgp ddng dien tu ndi rieng. Cho 
den nay, each hieu ve hgp ddng dien tfl nhu 
tren da dugc de cap trong cac van ban phap 
ly cua cac khdi lien ket hay td chuc qudc te 
nhu Lien minh chau Au (EU), Hiep hpi cac 
qudc gia Ddng Nam A (ASEAN), Dien din 
hgp tie kinh te chau A - Thai Binb Duong 
(APEC)... va phap luat nhieu nudc tren the 
gidi nbu My, Canada, Han Qudc, Malaysia, 
Singapore... 

Theo Uy ban Kinh te chau Au cfla Lien 
bgp qudc (UNECE), hgp ddng dien tfl li hgp 
ddng nham dap irng cac yeu cau cfla cac ddi 
tie thuong mai dien tfl. Hgp ddng bao gom 
cac dieu kboan co ban cd the dam bao rang 
mpt bay nhieu giao dich thuong mai dien tfl, 
sau nay cd the dugc ky ket giua cac ddi tic 
thuang mai trong khudn khd pbap ly cho 
phep. Hgp ddng dien tu nham de cap tdi mpi 
hinb thuc lien lac dien tfl cd the de ky ket 
cac giao dicb thuong mai dien tfl". 

Tim hieu phap luat lien quan den bgp 
ddng dien tu cua cac nudc tren the gidi 
chimg ta thay rang, cung nhu each de cap 
trong Luat mau ve Thuong mai dien tfl nam 
1996 cua UNCITRAL, biu hdt cac nudc 
khdng dua ra dinb nghTa ve bgp ddng dien tfl 
trong mdt van ban quy pham pbap luat dugc 
ban banh chinh thirc, ma thudng dua ra quy 
dinh thira nhan gia trj phap ly cfla hgp ddng 
dien tir. 

Trung tam Thuang mai quoc te (2002), Bi quyet 
thuong mai dien tir, Phu luc III: Hgp dong thuang 
mai dien tu ciia UNECE, Nxb. The gidi, Ha Npi, tr, 
184-185. 
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Theo Luat Thdng nhat ve giao djch dien 
tfl Hoa Ky nam 1999 (UETA), hgp ddng 
dien tfl dugc hieu la nhimg giao dich hinb 
thanh bdi thdng diep dien tfl. Kbdng dua ra 
dinh ngbia ve bgp ddng dien tfl ma chi de 
cap den each thflc hinb tbanb mdt bgp ddng 
cd hieu lyc, Myc 7 Luat nay quy djnb: "Mdt 
hgp ddng khdng mdt di hieu lire phcip ly chi 
vi nd dugc hinh thdnh hdng mgl han ghi dien 
lu"'^, trong dd ban gbi dien tu la tbdng tin 
dugc tao ra, dugc giri di, dugc nban va dugc 
luu tru bang phuong tien dien tfl. 

Dieu 15 Luat Giao dicb dien tir Canada 
nam 2001 quy dinb: 

"L Trir khi cdc ben cd ihod thudn khdc, 
mdt ehdo hdng hogc chdp nhdn ehdo hdng, 
hogc bdt ky ngi dung ndo khdc Id tdi lieu de 
ihiel lap hogc thuc hien hgp ddng, cd the 
dugc the hien: 

a) Bdng cdc phuong lien thdng tin hogc 
mgl ban ghi dien Id, hogc 

b) Bdng mot hdnh vi dual hinh thirc dien 
tir, bao gdm ca chgm vdo hogc nhdn vdo mgl 
bieu lugng thich hgp dugc chi dinh hogc 
mgl vi tri Iren mdn hinh mdy linh hogc .su 
lien lgc dien lu khdc Id cdch de bdy Id ehdo 
hdng, chdp nhdn ehdo hdng hogc nhung vdn 
de khdc. 

2. Hgp ddng khdng bi vd hieu hogc 
khdng the thuc ihi chi bdi ly do ihdng tin 
hogc hdn ghi dien lu dd dugc sir dung de 
thiet lap hgp ddng"^. 

Luat Giao djch dien tfl nam 1998 cua 
Singapore danh ban 1 phan: Phdn IV. Hgp 
ddng dien lir (tfl Dieu 11 den Dieu 15) quy 
djnb ve cac vin de die thu trong giao ket 
hgp ddng dien tfl. Tuy nhien. ciing vdi each 
tiep can tuong ty nbu da neu d tren, Dieu 11 
Luat Giao djch dien tfl nam 1998 cfla 
Singapore quy djnh nhu sau: 

"1) De Iranh su nghi ngd, tuyen bd rdng 
trong qud Irinh hinh thdnh hgp ddng, trir 
Irudng hgp cdc hen cd thda thudn khdc, mdt 
ehdo hdng vd mgl chdp nhdn ehdo hdng cd 
the dugc the hien bdng bdn ghi dien lir. 

2) Trudng hgp mdt hdn ghi dien lir dugc 
sir dung Irong viec hinh thdnh hgp ddng, ihi 
hgp ddng dd khdng hi phu nhdn gid tri phc'ip 
ly hogc hieu luc thuc thi chi vi ly do duy 
nhdt mdt ban ghi dien lu da dugc sir dung 
cho muc dich dd" . 

Neu nbu phip luat qudc te vi phip luat 
cac nudc tren the gidi kbdng dua ra djnb 
nghia chinh thuc ve hgp ddng dien tfl. tbi 
ngugc lai djnb nghTa ve hgp ddng dien tfl 
dugc mdt sd nba nghien cfln khoa hpc hoac 
boat ddng thirc tien phap ly dua ra trong cac 
cdng trinh nghien ciru. bii viet bay bdi tbao 
khoa bgc. Don cfl: 

Theo Luat sir Oliver Iteanu - Doan Luat 
su Paris. "Hrrp ddng dien lir Id su gap gd 
Iren mgng vien thdng qudc te giua mdt ldi de 
nghi giao ket hrrp ddng the hien bdng 
phuang lien nghe nhin vd mgl ldi chdp nhdn 
de nghi giao ket hgp ddng. Sir gap gd ndy cd 
the dugc thuc hien mgl cdch lire ihdi. nhd sir 
Irao ddi twang tdc " . 

Phan tich ve djnb nghTa hgp ddng dien 
tu do minh dua ra. Luat su Oliver Iteanu cho 
rang, thyc chat hgp ddng dien tfl cung la mdt 
sy giao keo giua ngudi mua va ngudi ban 
tbirc bien thdng qua mang dien tfl va nd cd 6 
die diem: 

- Die diem thir nbat la "Sir gap gd" giua 
bai ngudi khdng nhin thay mat nhau. Day la 
mdt mdi quan he dugc thiet lap tir xa. 

- Die diem thir bai la "Su gap ga cua de 
nghi giao ket hop ddng". De ngbi giao ket 

* Section 7, Uniform Electronic Transactions Act 
(1999). 
' Article 15, Electronic Transactions Act of Canada 
(2001). 

'' Article 11. Electronic Transactions Act of Singapore 
(1998). 
^ Nha Phap luat Viet - Phap (1999), Ky y^u Hpi thao 
Phap - Viet "Khoang khdng vii tru. mang khong gian 
va thong tin vien thdng (tien bp cong nghe va cac vin 
de phap ly)", Nxb. Chinh tri qudc gia. Ha Ndi, tr. 
106. 
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bgp ddng la mdt su kien pbap ly dugc quy 
djnb rat chat cbe. nbat la ddi vdi trudng bgp 
ban bang tfl xa tbdng qua giao dich thu tin. 
Mdt ldi de nghj giao ket hgp ddng phai cd ba 
ndi dung co ban: Pbai neu rd lai ljeh. can 
cudc. ten tudi, dia chi cfla ngudi ban bang; 
ngi dung tbdng tin gidi thieu ve bang hoa, 
djch vy chao ban phii trung tbirc; va yeu td 
thfl ba rat quan trgng trong ITnb vyc thuong 
mai dien tfl, dd la thdi ban cd hieu lyc va 
pham vi dia ly cfla de nghj giao ket hgp 
ddng. Phai nhan manh yeu td thu ba nay vi 
hai ly do. Ly do thu nbat: ddi vdi mgt sd 
boat ddng djch vu, ngudi ban hang khdng 
chap nhan viec giao bang hoac thyc hien 
dicb vy ngoai bien gidi qudc gia cfla minh. 
Ly do thfl hai: day la mgt ITnb virc boat ddng 
thuong mai phi vat chat, do vay. phai xac 
djnb dugc ngay bet bieu lyc cua de nghj giao 
ket hgp ddng. 

- Die diem thfl ba la "De nghi giao kit 
hgp ddng dugc the hien being phuang lien 
nghe nhin". Day la mdt yeu td mdi xuat hien 
nhd sy ra ddi cfla Internet. 

- Die diem thu tu la "Mgng vien thdng". 
Can nhan manh sy ra ddi cfla cac mang vien 
thdng qudc te chinh la yeu td thuan lgi cho 
sy phat trien cfla thuang mai dien tu. Vi cac 
mang vien thdng thudng dugc md rdng tren 
pham vi qudc te, nen boat dgng thuang mai 
dien tfl cung la linh vyc boat ddng mang tinh 
qudc te. 

- Die diem thu nam la "Su gap ga giua 
de nghi giao kdt hgp ddng vd chdp nhdn 
giao ket hgp ddng". Mdt cau bdi dat ra: banh 
vi nban ban phim bay nhap con trd cd dugc 
coi la hanh vi chap nhan de nghj giao kdt 
hgp ddng bay kbdng? Cd mdt sd chuyen gia 
cho rang, banh vi dd cd gia tri nbu hanh vi 
chap nhan de nghi giao kdt bgp ddng. Luat 
mau ve Thuong mai dien tu nam 1996 cfla 
UNCITRAL cung cdng nhan didu nay. 

- Dac diem thu sau la "Tinh tirang tdc". 
Dac diem nay vfla la mpt thuan lgi, vfla la 
mdt kbd khan trong boat dgng thuang mai 

dien tfl. Thdng qua tinh tuong tac cfla mang 
vien tbdng, cac ben ky ket hgp ddng d xa 
nhau. cd the giao djch vdi nhau hau nbu mpt 
each tuc thai de thuc hien cac banh vi tfl 
thuang lugng, dat hang, ky ket hgp ddng, 
thanh toan, den thuc hien hgp ddng... Thdng 
thudng kbi cac ben d nhung vj tri dia ly xa 
nhau, tbi dieu dd cd nghTa la cac ben khdng 
the giao dich dugc vdi nhau mdt each tflc 
thdi, ben nay pbat di thi phai dgi mdt thdi 
gian sau mdi nban dugc cau tra ldi ciia ben 
kia. Nbung ngay nay, vdi su pbat trien cua 
cac phuong tien tbdng tin vien tbdng, khai 
niem tfl xa da tuong thich vdi khai niem 
tuang tac, tuc la cac ben, du each xa nhau ve 
dia ly, van cd the giao djch mdt each tflc 
thdi, tuong tac vdi nhau. 

Nhan xet ve djnh nghTa do Luat su 
Oliver Iteanu dua ra, cd y kien binb luan 
djnh ngbia nay cd diem khdng hgp ly khi 
cho rang, bgp ddng dien tfl la sy gap gd tren 
mang vien thdng "qudc te". Thyc te neu hgp 
ddng dien tfl dugc giao ket giua nhung 
ngudi d cac nudc khac nhau thi mdi can 
mang vien thdng qudc te. Cdn neu hgp ddng 
dien tfl dugc giao ket trong pham vi mpt 
qudc gia thi chi can mang vien tbdng quoc 
gia. De bao quit va bgp ly ban, dinh nghia 
tren nen thay cym tfl mgng vien ihdng qudc 
le bang cym tfl mgng vien thdng md. 

Hai hgc gia Sarabdeen Jawabitha va 
Noor Raiban Ab Hamid tai Trung tam Phap 
luat mang, Khoa Quan tri, Dai hpc da truyen 
tbdng, Malaysia thi cho rang, bgp ddng dien 
tu dugc coi la nhung ldi hfla hoac tap hgp 
nbung ldi bua cd the thuc thi dugc ve mat 
phap luat dugc giao ket bang phuang tien 
dien tfl. Hgp ddng dien tir cd the tdn tai dudi 
dang bgp ddng qua thu dien tfl hay qua 
website: 

- 0 dang bgp ddng qua thu dien tfl, 
ngudi giri ldi de nghj hay ldi chap thuan go 
ndi dung de nghj bay chap thuan kem dja chi 
email va gfli nd den ngudi nhan nhu chiing 
ta van lam qua dudng buu dien. Sy khac biet 
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ciia hgp ddng qua thu dien tfl nim d cho thu 
dien tfl ddi bdi phai cd hd trg ky thuat cua 
ben thfl ba cdn ggi la Nha cung cip djch vy 
Internet (ISP). Nba cung cip dich vy Internet 
cung cap tai khoan thu dien tu va luu tru thu 
cho tdi kbi cd ngudi tai chung xudng. Hgp 
ddng dugc giao ket thuan tfly qua trao ddi 
thu dien tfl hoac nd cd the la sy ket bgp giua 
de nghj tren trang web va chap thuan bang 
thu dien tfl. 

- Hgp ddng qua website dugc giao ket 
chi bing hinb ddng nhap chudt. Trong cfla 
hang io ngudi ban se dua ra mdt danh myc 
cic mat bang, sau dd ngudi mua pbii danh 
dau vio d trdng de lya chpn thfl can mua. De 
hoan cbinb don bang ngudi mua phai cung 
cap sd the tin dyng va nhap vao nut "Thanh 
toan" bay "Tdi ddng y" hoac nut tuong ty**. 

Trong bai viet Ludt hgp ddng dien lu 
(Electronic Contract Law), bai tac gia ngirdi 
Sec la .Ian Vucka va Zbynek Loebl da dua ra 
djnb ngbia: Hgp ddng dien tu la nbung bgp 
ddng dugc giao ket qua mang may tinh. Cac 
ben tham gia bgp ddng kbdng gap mat trye 
tiep va viec ky ket bgp ddng dugc thyc hien 
thdng qua viec trao ddi thdng diep du lieu. 
Thdng diep du' lieu dugc coi la bang chirng 
cho viec ky ket bgp ddng . 

Tren trang web bttp://www.legalmatch. 
com, trong muc giai thich bgp ddng dien tfl 
li gi da dua ra djnb ngbia nbu sau: 

Hgp ddng dien tfl' la sy thda thuan giua 
cic ben dugc bay td qua cac phan mem dugc 
cai dit trong may tinh hoac truyen di bing 
phuong tien ciia Internet, cho du dd la: 

- Sy bay td tren mdt trang web; 

- Gfli qua e-mail; hoac 

Tai ve cung vdi mdt chuong trinh phan 

* Sarabdeen Jawahitha va Noor Raihan Ab Hamid, 
Electronic contract and the legal environment, p. 1-2; 
http://www.irfd.org/events/wf2003/vc/papers/papersg 
lobal/R38.pdf 
' Jan Vucka - Zbynek Loebl, Electronic Contract 
Law, hnp://gsulaw.gsu.edu/lawand/papers. 
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mem . 
Hoac la: "Hgp ddng dien lu Id hgp ddng 

dugc ihiel lap dircri dgng ihdng diep dir lieu, 
hay ndi cdch khdc Id hgp ddng cd su dung 
thdng diep dir lieu". Day la djnb nghTa dugc 
neu ra trong cudn chuyen khio Phdp ludt ve 
hgp ddng Irong ihmrng mgi vd ddu lu -
nhirng vdn de phdp ly ca hdn do TS. Nguyen 
Tbi Dung chu bien, Nba xuat ban Chinh trj 
qudc gia an banh nim 2008". 

Tim bieu mdt sd djnb ngbia dugc dua ra 
ve hgp ddng dien tir thay ring, chua cd mdt 
djnb nghTa chung ve bgp ddng dien tfl. Hgp 
ddng dien tu cd the dugc dinb nghTa theo 
nhieu each kbac nhau; vdi ndi ham rdng. hep 
khac nhau; hoac li theo each khai quit, ngin 
ggn; hoac la theo each chi tiet. cy the. Mac 
du cd sy kbac nhau nhu vay, nhung tat ca 
cac djnh nghTa deu tbdng nbat chi ra mdt die 
diem die trung ciia bgp ddng dien tfl. dd la 
cd mgl phmrng lien dien lu dm/c sir dung de 
thief lap hgp ddng. 0 day. phuong tien dien 
tir la phuong tien boat ddng dya tren cdng 
nghe dien, dien tfl'. ky thuat sd, tir tinh, 
truyen dan kbdng day. quang bpc. dien tfl 
hoac cac cdng nghe tuong ty (khoan 10 Dieu 
4 Luat Giao djch dien tfl 2005). 

4. O Viet Nam. bgp ddng dien tir la mdt 
thuat ngu phip ly mdi. chinh thuc xuat bien 
vao nam 2005. sau kbi Qudc bdi nudc Cdng 
bda xa bdi chfl nghTa Viet Nam tbdng qua 
Luat Giao djch dien tfl 2005. Mac du dugc 
xay dung tren co sd tham khao Luat mau ve 
Thuang mai dien tu nam 1996 cua 
UNCITRAL. nhung khac vdi Luat mau vi 
pbap luat ciia nhieu nudc tren the gidi. Luat 
Giao djch dien tfl 2005 cfla Viet Nam da dua 
ra djnb nghTa chinh thuc ve bgp ddng dien tir 
tai Dieu 33: "Hrrp ddng dien lir la hgp ddng 

" http://www.legalmatch.com/law-library/article/ 
electric-contract-lawyers,htm I 
" Nguyen Thi Dung (2008), Phdp ludt ve" hop ddng 
trong thieong mai vd ddu Ur nhimg vdn di phdp ly co 
han, Nxb, Chinh trj qudc gia. Ha Npi, tr, 367, 
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dugc Ihiel lap dudri dgng thdng diep dii' 
lieu". Trong dd, tbdng diep du lieu dugc 
bieu la tbdng tin dugc tao ra. dugc gui di, 
dugc nhan va dugc luu tru bang phuong tien 
dien tfl (khoin 12 Dieu 4 Luat Giao dich 
dien tfl 2005), Nd dugc the hien dudi hinb 
thflc: trao ddi du lieu dien tir (EDI-
Electronic data interchange), chirng tfl dien 
tfl'. thu dien tfl, dien tin, dien bao, fax va cac 
hinh thflc tuang tu kbic (Dieu 10 Luat Giao 
dich dien tir 2005). Nbu vay. Luat Giao dicb 
dien tir Viet Nam nam 2005 dinh nghia bgp 
ddng dien tir theo each khai quit. Sy liet ke 
thudng kbdng bao gid day du. each djnb 
ngbia nay la bgp ly. nd dy lieu dugc tat ca 
cac pbtrong tien dien tu dugc su dyng de 
giao ket hgp ddng va giup tranh khdi su lac 
bau trudc sy phat trien cua cdng nghe tbdng 
tin, bdi rat cd the trong tuong lai se cd them 
nhung phuong tien dien tu kbac dugc pbat 
minh. sang che ma dugc sfl' dyng lam 
phuong tien de giao ket hgp ddng. 

Theo dinb ngbia tren, hieu theo nghTa 
rdng thi bgp ddng dien tfl da tdn tai va dugc 
flng dyng tir lau tbdng qua cac phuong tien 
dien tu nhu dien thoai, dien bao, fax... Hgp 
ddng dien tfl la mdt thuat ngu pbap ly mdi, 
nbung bgp ddng ky ket bang phuang tien 
dien tu thi khdng pbai la van de hoan toan 
mdi me va chua tirng dugc de cap. Viec sfl 
dyng phuong tien dien tfl de giao kdt hgp 
ddng la van de eua hang tram nam trudc ndu 
cbiing ta ke den dien thoai, dien tin. Hay 
giao djch bgp ddng lien quan tdi may mdc 
cung khdng phai la hien tugng mdi neu 
chflng ta ndi den cic may ban bang tu ddng. 
0 Viet Nam, trudc khi Luat Giao djch dien 
tfl 2005 dugc ban hanh. ddi vdi hgp ddng 
mua bin hang hoa. Luat Thuong mai 1997 
eung da tung de cap: "Ddi vdi cac loai bgp 

ddng mua ban bang boa ma phap luat quy 
djnh pbai dugc lap thanh van ban thi phai 
tuan theo cac quy djnb dd; dien hdo, telex, 
fax, thir dien tu vd cdc hinh thuc thdng tin 
dien tu khdc cung dugc coi la hinh thirc vdn 
han" (khoan 3, Dieu 49). Mac du vay. khai 
niem hgp ddng dien tu ehi thuc sy dugc noi 
tdi kbi cae giao dicb, nhat la giao djch 
thuong mai qua mang Internet dugc thyc 
bien pbd bien. Trudc day, trong cac cdng 
trinh nghien cuu. nbung hgp ddng dugc ky 
ket thdng qua dien thoai, dien tin, fax thudng 
dugc ggi la cac hgp ddng dugc ky' ket tu xa. 
Sir biing nd ciia may tinh va Internet vao 
nhung nam 90 cfla the ky XX da tao ra budc 
pbat trien nhay vgt cho giao ket hgp ddng 
dien tir ve pham vi, tan suat, gia trj va toe 
do. May tinh trd thanh phuang tien chfl yeu 
cfla bgp ddng dien tfl' nhd nhung uu the noi 
bat: xfl ly dugc nhieu loai thdng tin, cd the 
ty ddng boa cac quy trinh, ndi mang va 
tuong tic bai chieu qua mang. Nhung lgi ich 
to ldn kbdng the phu nhan dem lai tfl boat 
ddng trao ddi, kinb doanh, mua ban qua 
mang khien nhieu ngudi thudng hieu khai 
niem hgp ddng dien tu theo nghTa hep: Hgp 
ddng dien lir Id logi hgp ddng md viec giao 
ket dugc thuc hien qua mgng Internet. 

Ngay nay, ngudi ta hieu khai niem hgp 
ddng dien tu thdng thudng la nhung hgp 
ddng dugc giao ket tbdng qua cac phuong 
tien dien tfl', ma trong dd Internet bay it nhat 
la cac ky thuat va giao tbirc dugc sfl dung 
tren Internet ddng mdt vai trd ca ban va 
cdng nghe tbdng tin dugc coi la dieu kien 
tien quyet. Tdm lgi, ndi den hgp ddng dien 
tu Id ndi den mgt phuang thuc thiei lap hgp 
dimg chu khdng phdi Id mgt logi hgp ddng 
dua tren mgl ddi tugng cu the ndo. 
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