
QUdc TRIEU HINH LUAT VA CAC NGUYEN TAC 
CUA LUAT HINH SU HIEN DAI 

Dd cd thd nban biei dugc hei gia trj 
va y nghia Ijch sfl ciia Qud'c tridu 

Hinh luit - hien than ciia he thdng phip luit 
thdi nba Le - ddi hdi phai nghien cflu tfl 
nhidu gdc dp va cap dp kbac nhau. Cic kei 
qua nghien cflu theo thdi gian giiip chiing ta 
xic djnh dugc nhflng gii trj, truydn thd'ng 
pbap luat an chfla trang Qudc tridu Hinh luat 
da, dang va se can dugc ke thfla va phat buy. 
"Qudc tridu Hinh luit va cac nguyen tic ciia 
Luit Hinh su bien dai" cung thd bien mdt 
gdc dp nghien cflu theo budng nay. Tfl gdc 
dp nghien cflu niy cha thiy nhidu gii trj Ijch 
sfl cua Qud'c tridu Hinh luat van mang y 
nghia thdi dai. 

1. Den thdi didm Qudc tridu Hinh luat ra 
ddi tbi nd la Bd luit dd so nhit vdi 722 didu 
va he thd'ng nhii trong tat ca cic van ban 
phip luat ciia tridu Le'. Nhidu nba nghien cflu 
Ijch sfl da cho rang Qudc tridu Hinh luat 
khdng chi li dinh cao so vdi nhung thanh tuu 
phip luat ciia cic tridu dai trudc dd mi cdn 
ddi vdi ca Bd luit dugc bien soan vao tridu dai 
sau dd: Hodng Viet ludt le~. Su ra ddi cua 
Qudc tridu Hinb luat thyc sir la su kien cd gia 
trj dac biet trong Ijch sfl the che va ciing cd 
pbap cbe thdi nha Le. Hay ndi cich khac li 
bin thin Qudc tridu Hinh luit da la tbanb tuu 
cua sir tang cudng pbap cbe dudi thdi nha Le. 
Neu xet vd mat ky thuat lip pbap binh su thi 
tuy dugc ban banh each diy khoang ban 500 
nam, Bd luit niy da mang nhidu dac didm ciia 

' PGS.TS, Luat hoc. Dai hoc Luat Ha Noi. 
"Neil dem so sdnh vdi 502 dieu Irong Bg ludt nhd 

Difdug vd 460 dien Irong Bg ludi nhd Minh lln il nhdt 
eung hon hai Bg ludt do ldi 220 dieu". Insun \ 'u. Ludt 
vd .\d hgi Viet Nam the ky XS'll-X^'lll. Nxb. Khoa hpc 
xahpi. HaNoi. 1994. tr,68. 78. 

" Xem: Quoc trieu Hinh luat - Loi noi dau ciia Vien 
Sir hoc Viet Nam, Nxb. Chi'nli tri quoc gia. Ha Noi. 
1995. 

Le Thi San 

Bd luat Hinb sir hien dai. Vd ciu true, Bd luat 
cung bao gdm bai phin: Phan chung va Phan 
cac tdi pham. Cic quy djnb trong Chuong 
Danh le cd thd coi la cac quy djnh cua Phin 
chung. Dd la cac quy djnh mang tinh chii 
chung thd bien nbung nguyen tic nbat djnh va 
da dugc cu the hoa trong cac quy djnb vd tpi 
pham cu thd trong cac chuong tie'p theo. Cu 
tbd, Phin chung ciia Bd luit bao gdm cic quy 
djnb sau: 

- Quy dinh ve l(>i thgp dc 

Qua quy djnh niy, Bp luit da giin tie'p 
phin biet cic tdi thip ac \'di cic tpi pham 
khac dd qua dd the bien rd chinh sach hinh sU 
nghiem trj ddi vdi ngudi pham tdi thap ac. 

- Quy dinh chung ve he ihdng hinh phgt 

Trong dd bao gdm quy djnb vd cic hinh 
phat CO ban la ngu hinb va mdt sd binh phat 
khac vdi viec quy djnh cu thd vd cac bic ciia 
ngii binb, cac mfle hinb pbat kbic ip dung 
ddc lip hoac kem theo ngii binb; quy djnh v6 
bien pbap chap banh hinh phat: Cho chupc 
tdi bang tidn (ddi vdi biu bei cac binb phat 
trfl binb roi). 

- Quy dinh ve chinh sdch hinh sif 

Dd la cac quy djnb thd bien cbinb sich 
binb su giam nhe bay chim chudc cho tam 
bang ngudi cd dac quydn, dac lgi cua Nha 
nudc Phong kie'n (Bat nghj); cac quy djnh 
tbd hien chinh sach khoan hdng ddi vdi 
nhung ngudi pham tdi la ngudi gii, ngudi tan 
tit va tie em; quy djnb cho cbudc tdi bing 
tidn ddi vdi cac loai ddi tugng tren neu pham 
tdi vdi binb pbat tfl luu trd xud'ng; va quy 
djnb xfl ly kboan hdng ddi vdi ngudi pham 
tdi ma tu thu; cudi ciing la quy djnh the hien 
su nghiem trj ddi vdi nhflng ngudi pham tpi 
thap ac hoac giei ngudi nhu: quy djnh kbdng 
ap dung cac quy djnb vd giam tdi cho cac 
ddi tugng neu tren, ne'u pham tdi thip ac 
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hoac giei ngudi, khong in giam cho ngudi 
pham tdi ac nghjch, kbdng ap dung quy djnh 
vd cbudc tdi bing tien cho ddi tugng kd tren 
ne'u pham tdi thip ac... 

- Quy dinh ve iigtiycii tdc xU ly trong 
Irudng lufp nhieu ugUeYi cdng thifc hien mgl 
ldi, Irudng lufp phgm nhieu tgi, phgm lgi do 
ldm la vd phgm toi do co v 

- Quy dinh ve Irudng hg'p cho chiu trdch 
nhiem hinh sif thay 

Cac chuong tfl 2 den 13 Qud'c tridu Hinb 
luit da chfla dung cic quy djnh rat cii thd ve 
nhirng am mun va hinb vi dugc coi li tdi 
pham vi cic hinh pbat tuong flng. Cd the coi 
cac quy djnh nay thudc Phin cic tdi pham cu 
thd ciia Bp luit. Cac tdi pham cu the cung 
dupc sip xep vao cac chuong hoac phan loai 
thinh cic nhdm tdi khic nhau va viec sip 
xe'p dd cung dugc dua vao mdt sd can cfl 
tuong tu nbu cic can cfl sap xe'p vi phan loai 
tpi pham cu the ciia Bp luat Hinh sir bien 
dai. Nbu dua vio nhdm cac quan he xa hpi 
cin dugc bao ve cd cung tinh chat hoac gin 
gid'ng nhau v6 tinh chat ma cic tdi pham xim 
hai tdi dd xe'p cic tpi pham dd vio mpt 
chuong.. Tat ci cac tdi pham xam hai tdi an 
toan kinb tbanb, cung dien vi nhi vua dugc 
xe'p vao Chuang Ve cim. Cac tdi xam pham 
de'n tinh mang va sflc khoe ciia con ngudi 
dupc xe'p vao Chuong Diu tung. Hoac dua 
via dac didm ciia chii thd tdi pham dd sip 
xep hoac phan loai tdi pham. Chuang Vi che 
bao gdm cic tdi pham mi cbii thd la quan 
chflc, Chuong Quan cbinb bao gdm cic quy 
djnb vd tdi pham ma chii thd tdi pham hi 
quan nhin. 

Viec quy djnb im muu hoac hinh vi 
pham tdi mdt cich ti mi, chi tiei cimg loai va 
mfle binb pbat cho tflng am muu hoac binh vi 
pham tdi cu tbd la dac thii ciia viec quy djnh 
tpi pham trong Qud'c tridu Hinh luit. Khic 
vdi Luit Hinb sir hien dai, tdi pham dugc quy 
djnh mdt each khii quit, bao gdm cic diu 
bieu chung dac trung cho mdt nhdm cac 
trudng bgp pham tdi nbat djnh thi Qud'c tridu 
Hinh luit quy djnb tdi pham cu thd bing 
each mieu ta tflng trudng bgp pham tpi ciing 

vdi tat ca cic tinh tiei (ne'u cd) inh hudng 
den mfle dp trflng phat va mfle binb pbat cii 
the cho trudng hgp pham tpi dd. Vi du, Didu 
118 quy djnh: ''Ngudi ndo ve vd cdi gidu 
nhinig chdn dung cdc vua vd hodng hdu hdn 
trieu thi bi xd phgt 50 roi hiem nu}! lit." 
Hoac Didu 466 quy djnh: "Ddnh ngurri gdy 
rdng, siu tai mui, chgt mgl mdi, gdy ngdn 
chdn, ngdn lay, gidp xiU/iig hay Idy nudfc soi, 
Ida ldm ngudi hi lliiUfiig vd rung tdc thi xd 
lgi do ldm khao dinh. Lay dd hdn thiu item 
vdo ddu, mgl ngu'di la thi xd biem hai tU; dd 
vdo mieng, mui thi hiem ha lit. Ddnh gdy 2 
rditg. 2 ngdn lay trd len thi xd loi dd ldm 
lugiig phudng binh. Ldy gUefm, gido ddm, 
cltem ngirdi, ddu khdng trung, cung phdi lUit 
di chdu gdn (iigudi quyen quy phgm tgi thi 
xir tgi hidm). Neu ddm, cltem hi thirang vd 
ldm dirt gdn, chgt 2 mat, doa thai thi xir lgi 
lutt di chdu ngodi: ddnh gdy chdn, lay, mu I 
mat thi phdi tgi luti di chdu .xa...". Do cd 
each quy dinh tpi pham cu thd nhu viy nen 
cd nbiSu trudng hgp tuong flng vdi mpt tpi 
pham dugc quy djnh trong Luat Hinh sir hien 
dai thi trong Qud'c tridu Hinh luat loai tpi dd 
lai dugc quy djnh d nhiSu didu luat khic 
nhau. Nbu tpi cd y gay thuang tich hoac giy 
tdn bai cho sflc khoe ngudi khic dugc quy 
djnb tai mdt didu luat trong Luit Hinb su 
hien dai tbi trong Qudc tridu Hinb luit loai 
tpi niy dugc quy djnh d rat nhieu didu luat 
khac nhau nbu tai cic didu: 465, 466, 467, 
469, 470, 471, 472, 474, 475, 476, 477, 478, 
479, 480... Mdi dieu luat thong thudng 
kbdng quy djnh mpt mi nhieu trudng bgp 
pham tpi kbic nhau vdi cic muc binh phat 
khac nhau. Qua dd da thd hien ring cac nhi 
lim luit thdi Le da rat ti mi, cong phu va 
nghiem ngat ngay trong viec xay dung Bd 
luat. Ddng thdi, viec ip dung cic quy djnh 
kidu niy cung ddi hdi pbai nghiem ngat. 
Chinh ddi hdi nay da dugc the cbe boi trong 
mpt sd didu ciia Qudc tridu Hinh luit vi qua 
dd phan inh nguyen tic 'Vo ludt bdt hinh "\ 

' Xem: Vu Van Mau. Cd ludt Viet Nam vd ur phdp sir. 
Sai Gon. 1975. tr. 132. 
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Diy cung cbinb la mdt ndi dung co ban tie'p 
theo ciia nguyen tic phip cbe dugc tbd bien 
trong Qudc tridu Hinb luat. 

Didu 683 Qudc tridu Hinb luit quy djnb: 
"Cdc quan xU dn, Irong cdc ban dn, chd ludn 
tgi phdi ddn du chinh vdn vd cdch thifc cua 
ludt lenh: ldm trdi ihi xd phgt. Tif y minh .xel 
xU thi hi hiem mgl lu. Nc'it cd them hd/l ihi xir 
Iheo ludt them hdft lgi". Didu luit nay da 
khang djnb nguyen tic la chi cd luit hinb mdi 
quy djnb \'d tdi pham va binh pbat tuang flng 
cho tpi pham, chi cd tbd dua vao quy djnb cua 
luat binh tflc la dua vao cbinb van ciia didu 
luit quy dinb vd tdi pham mi luin tdi cho 
ngudi khac, kbdng ai dugc phep lam trai. 
Didu niy cting cd nghia li khdng cd luat thi 
khdng cd tdi. Ngay ca che sac ciia nba vua 
luan tdi cu the cung kbdng dugc lam dung, 
liy lim co sd phip ly dd xfl tdi khac. Didu 
685 quy djnh: "Nhting chd sac cua vua ludn 
tdi gi, chi Id ,xel xd nhdt thryi, chu khdng phdi 
Id .sde lenh vinh vien thi khdng dur/c vien ddn 
sac lenh dy md ,\el xi'r viec sau. Neu ai vien 
ddn ra xel ,xu, khdng dung Ihi khep vdo tgi cd 
y ldm sai lttdf\ Ngudi ap dung pbap luat, cu 
tbd la tham phan chi cd the dua vao can cfl 
duy nhai, dd la quy djnb cua luat hinh dd xet 
xfl dung ngudi, diing tpi. Dieu 722 quy djnh: 
"Hinh quan dinh lgi danh, chieu trong ludt dd 
cd chinh dieu, lgi Itf y them Ix'/t bay, hay vien 
ddn dieu khdc, de luy y xd ndng nhe tin bi xd 
ndng hon tgi them hd/l lgi ngirdi mgt hgc". 
Qua cic quy djnb tren cho thay viec tuan tbii 
triet dd cic quy djnh ciia luit binb la trich 
nhiem ciia nbung ngudi ap dung phip luit, 
khdng chip nban bit cfl ngoai le nio. Tuy 
nhien, ne'u trong trudng hgp didu luit khdng 
quy djnb rd nen ip dung binh phat vdi mfle 
nao tbi ap dung mfle hinb phat cd lgi cho 
ngudi pham tdi. Didu 708 quy djnh: "Neu .xel 
nhung tgi cd dieu nghi ngd thi chichi iheo lgi 
do md cho gidm". 

Cac quy djnh tren ddng thdi da khing 
dinb Qudc tridu Hinb luit kbdng thfla nhin 
nguyen tic hdi td ciia hinb luit. Tuy nhien, 
cung gidng nhu Luit Hinb su bien dai, Qud'c 
tridu Hinb luit cung tbd bien y tudng chip 

nhin ap diing hinb luat trd vd trudc trong 
trudng bgp cd lgi cho ngudi pham tdi. Vi du, 
Didu 17 quy djnh: "... Khi phgm tgi chua gid 
cd tdn tdt, den khi gid cd ldn tdt viec mdi phdt 
gidc thi xir tgi theo ludt gid cd tdn tat...". 

Mac du Qud'c tridu Hinh luit cd each 
quy djnh qua ti mi, vun vat va chi tiei vd cic 
tdi pham cii thd (vdi mfle hinb pbat cu the 
kem theo) nbung giua cac quy djnb ciia phan 
chung trong Chuong Danh le va cic quy 
djnh cdn lai vd cac tdi pham cu the kbdng he 
bdc Id su miu thuan nao, tbd bien tinh thd'ng 
nhat va chat che gifla cac phan, cac chuong 
ciia Bd luit Hinb su boan cbinb. Dd cung 
cbinb la bidu bien tie'p theo ciia tinh phip 
cbe cua Qudc tridu Hinb luat. 

Tfl nbung phin tich tren, rd rang cho 
thay nguyen tic phip cbe dugc tbd hien 
trong binb luat nba Le da mang diy dii cic 
npi dung ciia nguyen tic phip cbe trong Luat 
Hinb su bien dai. Su nghiem minh ciia hinh 
luat tfl viec phap didn boa de'n viec ip dting 
tbd bien trong hinh luit nba Le la rii dang de 
chiing ta trin trgng va ke thfla, nhai la trong 
viec xiy dung Nba nudc pbap quydn Viet 
Nam xa bdi cbii ngbia^. 

2. Nguyen tic nhin dao dugc thd hien 
trong Qudc tridu Hinh luit rii rd net, hon ca 
hinh luat ciia tridu dai trudc va sau dd. NhU 
da dugc dd cap d phin tren, tinh nhin dao 
dugc thd hien trudc tien d cac quy djnb phan 
anb chinh sich binh su khoan hdng ddi vdi 
nhung ngudi pham tdi la ngudi gia, tan tit va 
tre em cung nbu ddi vdi ngudi pham tdi tuy 
chua bj phat giac da tu thii. 

Didu 16 Qudc tridu Hinb luat khdng quy 
djnb mdt mfle dp khoan hdng chung cho 
nhflng ngudi gia tfl 70 tudi trd len, tre em tit 

Luat Hinh sir Viet Nam hien dai van can tiep tiic 
diroc Cling co de tang cirong tfnh phap che. vi du nhir 
can quy dinh bd sung co so phap ly cho cac trirdng 
hop phain tpi do ngudi khong tir minh thirc hien toi 
phain. cac giai doan thirc hien hanh vi dong phain. t6 
chirc tpi pham,, ,Xem them: Le Tlii Son: 
- "Hoan thien che dinh co .so phap ly ciJa trach nhiem 
hinh sir". Tap chf Ludt hge. so 6/1996. 
- "Vl cac giai doan thiJc hien hanh vi d6ng pham", Tcjl' 
chi Ludt hoc. so 3/[99?,. 
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15 tudi trd xud'ng va nbung ngudi bj tan tit, 
ma quy djnb cac mfle dp kboan bdng khic 
nhau tuy theo do tudi va mfle dp tan tat ciia 
bp. Su giam nhe dugc tinh ty le thuin vdi dp 
tudi cua ngudi gia vi ty le nghjch vdi dp tudi 
ciia tre em. Tuong tu nbu vay, ngudi pham 
tpi bj ac tit dugc giim nhe ban ngudi bj phe 
tit. Cu thd, ddi vdi ngudi tfl 70 tudi trd len, 
15 tudi trd xud'ng ciing ngudi bj phe tit pham 
tdi (trfl tdi tbip ac) tfl luu trd xud'ng ddu cho 
cbudc bing tidn. Trong khi dd, ne'u ngudi tfl 
80 tudi trd len, tie em tfl 10 tudi trd xud'ng 
hoac ngudi bj ac tat pham tdi phin nghjch, 
giei ngudi ding tdi chei thi phii tiu vua de 
xet djnh. neu an trpm va dinh ngudi bj 
thuong tbi cho chupc bing tien, neu pham 
cic tdi kbac tbi dugc tha. Cdn ddi vdi ngudi 
tfl 90 tudi trd len va 7 tudi trd xud'ng neu 
pham tdi chei ciing dugc tha kbdng bi hanh 
binh. Ngoai ra, tai Dieu 17 Qudc tridu Hinb 
luit cdn quy djnb: "Khi phgm lgi chua gid cd 
ldn tdt, den khi gid cd tdn tdt viec mc'ri dugc 
phdt gidc thi xir theo ludt gid cd tdn tdt. Khi 
d nai hi dd ntd gid cd tdn Idt thi cung the. 
Khi cdn he nhd phgm tgi, den khi h'fit mcti 
phdt gidc till xd tgi theo ludt luc cim nhd". 
Qua cic quy djnh tren cho thiy Qudc trieu 
Hinb luat da tbd bien chinh sach binb sir dac 
biet nban dao ddi vdi nhung ngudi pham tpi 
la ngudi gia, tre em' va ngudi bj tin tit. mign 
cho bp pbai chju binb phat tan ac bing cich 
cho bp dugc cbudc tdi bang tidn hoac tha tpi 
neu hp khdng pham tpi thap ac, tdi phan 
nghjch bay tpi giei ngudi vdi binh phat dugc 
quy djnh la tfl hinb. 

Qud'c tridu Hinb luat cung tbd bien 
chinh sicb hinb su dac biet kboan hdng ddi 
vdi ngudi pham tdi tuy chua bj phit giic ma 
tu thii trudc. Chinh sach hinh su khoan hdng 
nay kbdng dat ra ddi vdi ngudi pham tpi 
thip ac hoac giei ngudi va cung dugc quy 

djnb phin boi ddi vdi cic ddi tugng (pham 
tdi) tu thii kbic nhau. Nguyen tic chung 
dugc quy djnb la ngudi tu thii dugc tha tdi 
(dupc tha tdi vd tpi tu thii trudc, vd tit c i 
cac tdi da pham neu pham tdi nhe bj phit 
giic lai thii c i tdi nang hoac nhan hdi vd tdi 
duong xet tu thii them cac tdi khic nua, vd 
tpi ciing trdn ma biei bit nhau dem nop 
quan). Neu tu thii khdng that hoac khdng 
hei hoac biei minh sip bj td giic mdi tu tbii 
thi dugc giam binb phat mdt bic, vd tang 
vat khong thii bei tbi vin phai chju tdi (xem 
cic dieu 18, 19). 

C) mpt sd quy djnb ve binh pbat ciia 
Qudc tridu Hinh luat cung phan inh npi 
dung nhan dao. So sinh he thd'ng hinh pbat 
dugc quy djnh trong Qud'c triSu Hinh luit vi 
trong hinh luat ciia tridu dai trudc dd ciing 
nhu trong Hoang Viet luat le thdi nba 
Nguyen cho thay Qud'c trieu Hinh luat quy 
djnb nhieu ban ca sd hinh phat khong tudc tu 
do hoac khong tic ddng tin ic ien than the 
con ngudi nhu hinb phat biem tudc (chi cd 
trong Qud'c trieu Hinb luat), binh phat tien 
va tjcb thu tai sin. 

Bien phap cho chupc tgi bang tien dugc 
quy djnh ap dung ddi vdi biu hei cic loai 
hinh phat trfl hinh phat danh roi vi cho rang 
dinh roi cd tinh chit ran bao, day dd nen 
khdng cin pbai cho chupc'\ Bien phip nay 
dugc coi la bien phip chip hanh hinh phat 
mang tinh nhan dao vi da cho phep nhung 
ngudi pham tpi dugc mien chap hinh nbung 
hinh phat tin ic neu hp di nop nhflng khoan 
tidn chupc theo quy djnb^ Bien phip niy tuy 
dugc quy dinh md phdng theo quy djnh ciia 
hinb luat cd Trung Qud'c nhung trong hinh 
luat Viet Nam Iin dau tien dugc quy djnh 
trong Qudc trieu Hinb luat. Nbu da phan tich 
d tren, bien phap niy dugc quy djnh ip dung 
chil yeu cho ddi tugng dugc hudng cbinb 

' Tuy so voi quy dinh ciia Bp luat Hinh sir (BLHS) 
hien hanh vl trach nhiem hinh si,r (TNHS) cua ngiroi 
chira thanh nien thi sir trirng phat nhir vay la nghiem 
khac nhirng so \oi sir trirng phat ha khac ddi voi cac 
trirdng hpp thong thirdng dirpc thi hien trong Qudc 
trieu Hinh luat thi chi'nh sach nhir vay la dac biet 
giain nhe. 

'' Xem: Vu Van Mau. Cd liidi\'iet Nam vd iif phdp sir. 
tr.2 16, 
^ Ngay nay tiong BLHS cua Cdng hoa lien bang Dirc 
cung cd quy dinh cho phep hinh phat tiin thay the 
cho hinh phat tii ngdn han (tu dirdi 6 thang), Xem: 
Dieu 47, 
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sach hinb sir uu dai (bat nghj) va cho cac ddi 
tugng dugc hudng chinh sach binb su khoan 
hdng neu tren. 

C) mdt sd didu luit quy dinh ve loai, mfle 
binh phat ip dung cho ngudi pham tdi la pbu 
nu va didu kien tbi binb hinh phat ddi \'di 
phti nu cd thai ciing phin inh tinh nhin dao. 
Vd cic quy djnh niy cd tbd neu nhu quy 
djnb kbdng ip dung binh phat dinb gay ddi 
vdi dan bi pham tdi, hoac quy djnh trong 
ciing mdt bic hinh phat khd sai din ba phai 
chju binb pbat kem theo nhe ban. Vi du, 
Dieu 1 quy djnh trugng hinh chi dan dng 
pbai chju; kem theo lim tugng phudng binb 
din dng bj dinb 80 trugng, thich vao cd 2 
chu, kem theo lam xuy that ty dan ba bj dinh 
50 roi. thich vao cd 2 chfl. Quy djnb nay 
cang dugc dinb gii tien bd neu dat nd trong 
mdi lien he vdi quan niem phong kie'n ve dja 
vj thip kem ciia ngudi phu nfl so vdi ngudi 
ebdng trong gia dinh ma da dugc tbd hien 
trong Qudc tridu Hinb luat nhu da neu d 
phin tren. Tinh nhin dao dugc dac biet tbd 
hien d quy djnh cua Didu 680 cho phep hoan 
tbi binb binb phat (tai ca binb pbat tfl tfl binb 
trd xud'ng) ddi vdi phu nfl dang cd thai va 
trong thdi gian 100 ngiy sau kbi sinh con. 
Nbung ngudi cd trich nhiem thi hanh in 
khong tuan tbii quy djnb nay se bj trflng phat 
theo quy djnh\ Tat ca nhflng bidu hien neu 
tren ddu dugc the hien dudi sic thii khic 
trong Luat Hinb su Viet Nam bien dai. 
Tuong flng vdi tinh thin nhan dao dugc neu 
trong cac quy djnh tren, Bd luit Hinb sir 
(BLHSj Viet Nam bien nay da cd cic quy 

" Dilu 680 quy dinh nhu sau; "Ddn bd phdi chiu tdi fir 
tir hinh trd xudng. neu dang co thai thi phdi de sinh de 
sail 100 ngdy. ind'i dem hdnh hinh. Neu chifa sinh md 
dem hdnh hinh thi ngite quan hi xir hieiii hai ur. ngitc 
lai hi ldi dd Idm hdn cue dinh. Du dd sinh roi nhitng 
chua dit han 100 ngdy md hdnh hinh thi ngttc quan vd 
iigitc kii hi loi hiein hay lot phat. Neil khi chua sinh 
tuu ihi hdnh toi xuy thi ngiic quan hi phat lien 20 
quan. ngitc lai bi lgi 80 trifo'iig. Neil vi ddnh roi hi xdy 
ra Irong thuong hay hi chet thi khep vdo lgi Idm Id 
giet ngirdi hay Idm bi thuong. Sait khi sinh de chua dti 
JOG ngdy md dent ihi hdnh .xuy thi ehieii theo lgi liic 
ehua sinh ntd gidm cho iiigi bde". 

djnb vd tudi chju TNHS ddi vdi ngudi chua 
thanh nien, vd tinh tiei giam nhe binb phat 
ddi vdi ngudi pham tdi la ngudi gia, ngudi bj 
benh, bj ban cbe kha nang nhan thflc, kha 
nang dieu khidn banh vi ciia minh, vd he 
tbdng hinb phat bao gdm cac binb phat 
khdng cd tinh chat tan khd'c va nhidu binh 
phat kbdng tudc tu do... BLHS Viet Nam 
cung quy djnb khdng ip dung hinh pbat tu 
binb ddi vdi phu nfl cd thai hoac phu nfl dang 
nudi con dudi 36 thing tudi khi pham tpi 
hoac khi xet xfl, khdng tbi hanh an tfl hinh 
ddi vdi phu nfl cd thai, phu nfl dang nudi con 
dudi 36 thing tudi... 

3. Ngoii ra. Qudc tridu Hinb luat cdn 
mang nhidu bidu bien cua cac nguyen tic da 
tbii ciia nganh luat binh sir trong thdi bien dai. 
Tbupc vd cac nguyen tac dd la nguyen tic 
hanh vi, nguyen tic cd ldi, nguyen tic trach 
nhiem binb sir ca nhin vi trach nhiem binh sir 
tip thd, nguyen tac ca tbd boa binh pbat. 

3.1. Da sd cac tdi pham dugc quy djnh 
trong Qudc tridu Hinb luit la banh vi cu the 
ciia the nhan. Trong mdt sd fl didu luit ciia 
Qudc trieu Hinh luit, im muu pham tdi dupc 
quy djnb la tdi pham. Dd la cac didu luit quy 
djnb ve mpt so tdi thap ac nbu vd tdi muu 
phan, muu dai nghjch, muu chd'ng ddi va cac 
tdi muu giei ngudi'. Viec pham nbung tdi ac 
nghiem trgng nhii theo quan niem ciia Nha 
nudc phong kien (thap ic vi giei ngudi) cin 
pbai dugc ngan chan sdm tfl kbi mdi cd am 
muu (y dinb pham tdi dugc bdc Ip ra ben 
ngoii) cho nen hinb luat nba Le mdi danh 
mdt sd dieu dd quy djnh nbung loai im mUu 
pham tdi tren. Kinb nghiem lap phip nay vin 
dugc duy tri trong xay dung luat hinh sir hien 
dai ciia nbung nam 70 cua the ky XX. Trong 
Phip lenh Trflng trj cac tdi phan each mang 
ngay 30 thing 10 nam 1967 da cd mdt dieu 
luat vd tdi "Am muu lit dd chinh quydn". 

Nbu vay, cac quy dinh cua Qudc trieu 

'' .Xem: Dilu 2: Mirdi tpi ac: Dilu 411: Miru lam 
phan: Dilu 412: Muu md theo giac phan nudc: Dilu 
415; Chii muu giei ngirdi: Dilu 416: Chii miru giei 
bac tdn trirdng hay dng ba. cha me: Dilu 418: Bay 
muu giei su gia cua vua. 
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Hinb luat ve tdi pham da phan inh viec thfla 
nhin nguyen tic banh vi vi khong thfla nban 
nguyen tic truy na vd tu tudng tuong tu nhu 
luit binh su Viet Nam bien dai. C) mpt sd tdi, 
im muu pham tdi dugc xic djnh la dau hieu 
khach quan ciia tdi pham va am muu cung 
dugc coi la sir bidu Id y djnb pham tdi ra bdn 
ngoai. 

3.2. Qudc tridu Hinb luat kbdng cd didu 
luit nao khing djnh vd nguyen tic cd ldi 
nbung nguyen tic niy da dugc khing djnb 
qua cic quy djnh cua cbinb Bp luiit nay. 
Trong nhidu dieu luat vd cac tpi pham cu thd, 
didu van khdng cd mdt chfl nao ndi ve Idi 
ciia chil thd nbung su md ta banh vi pham tpi 
hoac cdng cii, phuang tien pham tpi vi bau 
qua do binb vi pham tdi gay ra da phan inh 
ldi ciia chil tbd la cd y. Vi du nhu cic quy 
djnb .sau: "Nhung ngu'eyi liel Id nhung viec 
dgi sif cdn giti hi mat thi xu tgi cltem..." 
(Dieu 116); "Ke dung thudc dgc hgi ngUdi 
hay Id bdn thudc dgc, deu phdi lgi gido..." 
(Dieu 421); "Trdi ngu'di bd vdo chd Idem, 
bdp cd, hit mieng, mui ngUrd cung Id chen 
cira ddt nhd dd' cho ngUdi ta chei, deu xd tgi 
giei ngudi..." (Dilu 422); "... Ddnh gdy 2 
rdng, 2 ngdn lay trd len thi xdupi dd ldm itrgng 
ptntdng hinh..." (Didu 466). 

6 mdt sd didu luat kbic, ldi ciia chii tbd 
dupc khang djnh true tiep la ldi cd y hoac chi 
dupc khing djnb giin tiep qua mo ti trang 
tbii tim ly ciia cbii the nbu md ta bing cic 
cum tfl: "Tlf lien", "iif y\ "hiel md..". Vi du, 
Didu 467 quy djnh: "... Id'y giUfm gido cd y 
giei ngUc/i thi phdi tgi cltem.. "\ Dieu 61 quy 
djnh: "Nhiing ngudi vdo cung dien, itf lien run 
chuyen vdn cung ldn vd dira thu tin cung do 
qudn dd veil thi phdi t(}i cliem"; Didu 157 quy 
djnh: "Cdc quan gidm ldm, quan chu ty biet 
thugc vien phgm lgi md khong phdt gidc, .xd 
biem luu tu, ddn cU quan hiel md khdng phdt 
gidc, ldi cung the...": Didu 207 quy djnh: 
"Nhiing quan coi s()c ngUdi ldm viec Irong 
cung md tif y iha qudn ddn de ldy lien hay do 
veil hogc dem qudn ddn ldm viec rieng cho 
minh, neu dia hay dung rieng nujl ngUdi phdi 
biem m(>l tU..."... 

Nbung trudng bgp pham tdi do vd y dugc 

nhi lam luiit ciia Qudc trieu Hinb luat quy 
djnh rit rd trong didu luit. Vi du, Didu 115 
quy djnh: "Nlulng ngifiri quan ly gidm ducmg 
vd ngUdi coi sd ngif illicit neu vd y dem cdc 
thir ihttrk' den sd itgtf thien: llttidc Idnh thi xU 
tgi dd, luit, thudc dgc liu xd tdi chem...", Dieu 
232 quy djnh: "Nlulng quan vdn, vo vdng 
menh vua sai hogc cd lenh tren sai ldm viec 
gi, vi) tinh dung ddng de Id mdt viec, neu Id 
vice nhd (cdng vice hdng ngdy) thi xd ldi 
biem..."; Didu 475 quy djnb: "Lang mg dng 
hd, cha me thi xd lgi hdt di chdu ngodi: ddnh 
thi xd di chdu .\a: ddnh bi thurfng thi xd gido; 
vi ldm Id md ldm clu'i'" thi xd lgi lidi cheat 
ngodi.."; Didu 182 quy djnb: "... Ncdt nuc/c 
song It'll lo Itf minh ddn giilde nliUng khi vd de 
khdng cd mat d dd thi cung ciing mgl ldi vdri 
ngiriri vd y devdde...". 

Dac biet, Qudc tridu Hinh luat cdn quy 
djnb cic trudng hgp kbdng bj coi la pham tgi 
hay dugc loai trfl trich nhiem hinh sir do chu 
the cd hinh vi gay thiet hai khong cd ldi. Qua 
cic quy djnh nay Qudc tridu Hinh luit da 
phan biet giua trudng hgp cd ldi va trudng 
hgp kbdng cd loi. Didu niy cang khing dinb 
sir thfla nhan nguyen tic cd ldi trong Qudc 
tridu Hinb luat mi tinh thin ciia nd tuong tu 
nhu nguyen tic cd ldi trong Luat Hinh sir bien 
dai li chi cho phep truy cflu trach nhiem hinh 
su mpt ngudi ve hinh vi gay thiet hai khi 
ngudi dd cd Idi trong viec thuc hien hinh vi 
dd. Vi du ve quy dinh trudng hgp khdng cd 
Idi li quy djnb ciia Dieu 182 da neu d tren. 
Ngay sau kbi quy djnb trudng bgp pham tdi 
vo y de vd de, dieu luit quy djnb ludn trudng 
hgp bit kbi khang: "Ndu dudng de vilng chae 
Igi cd giu gin song vi nu'dfc ltd qud lo, sire 
ngirdi khong eliding ndi md de vd thi khdng hi 
.xd tdi". 0 mpt sd dieu luit kbic, Qudc tridu 
Hinb luat cdn quy djnh nhflng trudng hgp giy 
tbiet hai nhung chii tbd khong phii chiu tpi do 
khong cd ldi. Dd la cic trudng bgp tuong tu 
nbu phdng ve chinh ding trong Luit Hinh sir 
Viet Nam hien dai. Cu the: Dieu 450 quy 
dinh: "Nhting ke ban dem vd cd vdo nhd 

'" Theo Luat Hinh sir hien dai cd nghia la vd y voi hau 
qua chei ngirdi. 
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ngUdi la thi xd l()i do: chu nhdn ddnh chei 
ngay lite dy ihi khdng phdi tgi..."; Didu 485 
quy djnb: "Ong bd, cha me hi ngudi la ddnh, 
con chdu ddnh lgi md khdng hi que gdy, hi 
thuang thi khdng phdi tgi..."; Didu 646 quy 
djnh: "Di bat l()i nhdn md t()i nhdn ehdng cif 
hi nguiit di hdt ddnh chet, hay vi tdi nhdn bd 
chgy. ditdn ntd ddnh chet, hay Id tdi nhdn 
cung qudn qud md tif sdt thi iiguiri di hdt deu 
dugc mien lgi...". 

3.3. Luit Hinh sir bien dai ciia nhidu 
nudc nen the gidi ddu thfla nban nguyen tic 
trich nhiem binh su ca nhin hay ciia tbd 
nhin. Theo dd, chi thua nhan chii thd ciia tdi 
pham la tbd nhin va chinh hp phii chju trich 
nhiem hinb sir vd tdi pham do minh giy ra. 
Ben canh dd, Luit Hinb sir cua mdt sd nudc 
kbic cdn thfla nhin ci trich nhiem binh su 
ciia pbap nhin (bay ggi la trich nhiem binb 
su tip the) ben canh viec thfla nban trach 
nhiem hinb su cua tbd nhan nbu Luit Hinb 
su ciia Cdng boa nban dan Trung Hoa" va 
cua Cpng boa Pbap. 

Ca bai dang trich nhiem hinb su c i 
nhin vi tip the ddu dugc thfla nhan trong 
Qud'c tridu Hinb luit vi dugc phan inh 
thong qua cac quy djnh vd tdi pham cu tbd. 
Da so cac tdi pham dugc quy djnb la tdi 
pham do thd nban thuc bien vi loai cung 
nhu mfle binh pbat kem theo la cho cbinb 
chil the gay ra tpi pham dd. Qua cich quy 
djnb dd, da sd cic dieu luit ciia Qudc trieu 
Hinh luat da khing djnb nguyen tic trich 
nhiem hinb sir c i nban. Tuy nhien, ben canh 
dd cd mpt so didu luit tuy quy djnb tdi 
pham la do the nban gay ra nbung lai quy 
djnb trich nhiem hinb su kbdng chi ciia thd 
nban ma ci ciia nbung ngudi than thich 
hoac vg, con cua bg. Dd la quy djnh ciia cic 
Didu 411 vi 412 vd TNHS ddi vdi tdi muu 
lam phin, muu dai nghjch va muu phan 
nudc theo giac. Didu 411 quy djnh: "Nlulng 
ke mUit ldm phdn, niirii ldm viec dgi nghich 

'' Dilu 30 BLHS ciia Cdng hda nhan dan Trung Hoa 
quy dinh: "Cdng ly. xi nghiep. eo quan. dodn the thifc 
hien hdnh vi nguy liiciii cho .vd hgi thi cimg hi coi Id 
lgi phgm vd phdi chin trdch nhiem hinh sif. 

Ihi xu tgi chem heu ddu: ke tdng phgm vd 
thdn ddng hiel viec diy deu phdi tgi chem; 
vrf, con, dien sdn deu hi tich thu ldm ciia 
cdng.."; Didu 412 quy djnb: "Nhiing ke 
muu phdn nudfc iheo gidc ltd xd chem: ne'u 
dd hdnh dgng thi .xd client heu ddu: ke biei 
viec cty thi cung ddng lgi: vgt, con, dien sdn 
deu phdi lich thu sung cdng...". 

Co sd quy djnh trach nhiem hinh su tip 
the trong cac didu luat tren theo tic gii la 
boan toan xuit phat tfl dao ly Nho giio ve 
gia dinb, cu thd la tfl quan niem dd cao trich 
nhiem cua nhflng ngudi thin trong gia dinh 
vdi nhau. Co sd nay boan toan khic vdi co 
sd quy djnh vd TNHS ciia phap nhin trong 
Luit Hinb su hien dai, chu ye'u dua vao 
trich nhiem ciia pbap nhin ddi vdi viec giy 
ra tdi pham va xuat pbat tfl yeu ciu ngan 
ngfla tdi pham do phip nhin giy ra. 

3.4. Theo nguyen tic ci the hoi binh 
pbat cua Luat Hinb sir Viet Nam hien dai thi 
hinb pbat dugc tuyen cho ngudi pham tpi 
phai phil hgp vdi tinh chat, mfle dp nguy 
hidm ebo xa hdi cua hanh vi pham tdi, phii 
bgp vdi nhan than ngudi pham tdi cung nbu 
hoin cinh pham tpi ciia hg. Nguydn tic niy 
dugc thyc hien khdng nhung trong viec xiy 
dung luat ma ca trong ip dung luit. Cac quy 
djnb ciia BLHS Viet Nam hien dai vd phan 
boa TNHS cbinb ia co sd pbap ly cho viec 
thuc bien nguydn tac c i tbd boa hinh phat 
trong thuc tien. 

Nghien cflu cac i}uy djnb ciia Qud'c tridu 
Hinh luit cho thay cic quy djnb vd tdi pham 
vi binb pbat da thd bien sy phin boa cao ve 
TNHS. Trudc tien, tbd bien d cac quy djnh 
vd cac tdi pham cu the trong cac chuong tfl 2 
de'n 13 cua Qud'c tridu Hinb luit. Qua cac 
quy djnh vd tdi pham cu thd theo cich neu 
trdn cting nbu qua quy dinh cua phin Danh 
le cho thiy TNHS khdng chi dugc phin boa 
theo mfle dp nguy hidm ciia banh vi ciing cac 
tinh tiei khach quan nhu hoan canh, cdng cu, 
phuang tien pham tdi, biu qua... ma cdn 
dugc phin hoi theo cac nguydn tac sau diy: 

- Phin boi gifla TNHS cua ddi tugng cin 
nghiem trj va dd'i tugng dugc kboan hdng. 
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Ddi tugng bj nghidm trj la nhung ngudi 
pham tdi thip ac theo quy djnh ciia Didu 2 
vi ddi tugng dugc hudng cbinb sicb khoan 
hdng li ngudi gia, tie em, ngudi bj tan tat 
theo quy djnb cua cac didu 16, 17 va ngudi 
ty tbii theo quy djnb ciia cic dieu 18. 19, 20. 

- Phin boi gifla TNHS ciia ngudi pham 
tpi cd y \'a ngudi pham tdi do vo y hay loi 
lim theo tinh thin quy djnh ciia Didu 47. 
Theo tinh than nay, tuy ciing cd hanh vi 
pham tdi gidng nhau, ngu'di pham tpi do vd y 
bj xfl nhe ban ngudi pham tdi do cd y. 

- Phin hoi TNHS theo dja vj xa bdi. 
Nbung ngudi cd dja vi xi bdi cao thudc ddi 
tugng "Bit nghj" dugc budng chinh sich 
hinh sy uu dai. 

- Phin boa TNHS theo dja vj gia dinb va 
xa hdi ciia pham nban va ciia nan nhin. 
Ciing pham tdi nbu nhau ngudi cd dja vj cao 
bj xfl phat nhe hon ngudi cd dja vj thip. Vi 
du, Didu 488 quy djnh: "Quan td nhi vd 
quan thiu)c hg md ddnh cdc bdc quan Irudiig 
thi xif nhe lufit tgi linh ddnh quan trudiig hai 
bgc...". Ngugc lai, ciing pham tdi gidng 
nhau nbung pham tdi ddi vdi nan nhan cd dja 
vj gia dinh cao hon tbi bj xfl phat nang ban. 

Vi du, Didu 415 quy djnb: "Nlulng ke mifu 
giet ngifdi thi xd tgi lUii di chdu gdn...", 
trong khi dd Dieu 416 lai quy djnh: "Nlulng 
ke mUu gicd nhting bdc tdn trifdng vdo hgng 
cir thdn, dug hd ngogi, cltdng vd dng, bd. cha 
me ehdng, deu phdi tgi cltem...". 

- Phiin boa TNHS gifla dan dng vi din 
ba, gifla ngudi ebdng \'a ngudi \'g. 

- Phan hoi TNHS theo dac didm nhan 
than khic nhu pham tdi Iin diu hay tii 
pham. Ngudi pham tgi Iin diu bj xfl nhe ban 
ngudi tii pham. Vi du, Didu 429 quy djnh: 
"Ke dn trgm mdri phgm ldn ddu thi phdi lifu 
di chdu .xa. Ke dn trgm dd cd tieng vd ke 
trgm ldi phgm thi phdi ldi chem...". 

Qua cic nguyen tac phin boi TNHS neu 
tren cho thay sy phin hoa TNHS trong quy 
djnh ciia Qudc tridu Hinh luat dya nhidu via 
cic dac didm nhan than theo quan niem ciia 
Luat Hinh sy bien dai. Tat ca cic dac didm 
nhu ve tudi, tan tat, gidi tinh, dja vj xa hpi, 
gia dinh, tai pham... deu thugc cic dac didm 
nhin thin. Diy cting la kei qui ciia sy inh 
hudng tu tudng Nho giio phong kien trong 
Qudc tridu Hinb luat. 

(Tiep theo trang 13 - Mdt sd tieu chi ca hdn ...) 

van ban QPPL cua Qudc bdi. Uy ban 
Thudng vu Qudc bdi nham dam bao tinh 
thdng nhit va khoa bgc trong ky thuat trinh 
bay van ban quy pham phap luat). 

Tieu ebi nay ddi bdi cac QPPL dugc ban 
hinb khdng ebi bao dam dung vdi vdi tham 
quydn, thfl tuc do pbap luat quy dinb ma nd 
cdn ddi bdi cac van ban QPPL do co quan 
cip dudi ban banh phai phu hgp va khdng 
dugc trai vdi nbung quy pham pbap luat do 
CO quan nba nudc cap tren ban hanh. Nhieu 
QPPL cua CO quan nha nudc cap dudi la su 
cu tbd boa cac QPPL cua ca quan nha nudc 
cip cao ban. Tieu chi nay chinh la su ddi hdi 
vd tinh bgp pbap lan tinh hgp ly trong ca be 
thdng phap luat. 

Tdm lai. de hirdng tdi mdt nen phap luat 
tien tien. bieu qua vdi be tbdng phap luat 
tbdng nbat. ddng bp va toan dien. viec xay 
dirng cac tieu chi bio dam cho cac muc tieu 
nay la yeu cau bit bupc. Viec xay dung, 
boan thien va bao dam tbirc hien cac tieu chi 
ve npi dung va binb tbirc. cung nhu nhung 
yeu td ve ngudn luc ca ve ly thuyet cung nhu 
trong thirc te se gdp phan quan trpng vao 
cdng cudc xay dung va hoan thien he thdng 
phap luat d nudc ta, hudng tdi mdt nen phap 
luat bien dai. kha thi, dap flng vdi yeu cau 
ddi mtii. bdi nhap. vdi qua trinh xay dung 
Nba nudc phap quyen xa hdi chu nghTa cua 
dan, do dan va vi dan d Viet Nam. 
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