
QUYEN CON NGUcn TRONG NHA N\f6C 
PHAP QUYEN XA H Q I CHU NGHIA 6 NLT^C TA HIEN NAY 

Quyen con ngudi vi Nhi nudc phip 
quyen xa hpi chu nghTa (XHCN) cP 

mdi quan be chat che vdi nhau. Dd li hai 
mat trong mpt chinh the thdng nhat. Quyen 
con ngudi vtra li die trung, vtra the hien bin 
chat cua chd dp phip quyen. Nhi nudc phip 
quyen giio vai trP la cong cu/thiet che quan 
trpng nhat trong vide bio dim hien thuc hoi 
quyen con ngudi. Vi vay, khdng the ndi Nhi 
nudc ta li Nhi nudc phap quyen XHCN, ndu 
quyen con ngudi khdng dugc tdn trgng vi 
bio dim thioc bien; ddng thdi, quyen con 
ngudi, quyen cdng dan cting khong the bio 
dim thuc bien dugc trdn thioc te neu thieu 
nhan tP, vai trd cua Nha nudc phip quyen 
XHCN. 

1. Vj tri ciia quyen con nguoi trong 
Nha nudc phap quyen XHCN 6" nirac ta 
hien nay 

Dieu 2 Hien phip nim 1992 (sura ddi 
nim 2001) quy djnh: "Nhi nudc Cpng boi 
xa hpi chu ngbia Viet Nam li Nha nudc 
phip quyen xa hpi ebu nghTa cua nhan dan, 
do nhan dan, vi nhan dan". 

Dai bpi dai bieu toin quoc lan thu X 
(thing 4/2006), nhan manh den vide xay dung 
vi ttmg budc hoin thien nen dan chu XHCN, 
bio dim quyen lire nha nudc thupc ve nhan 
dan; dong thdi tiep tuc khing dinh: "Xay 
dung Nhi nudc phip quyen XHCN Viet Nam 
cua nhan dan, do nhan dan va vi nhan dan la 
ydu cau hire thiet cua xa hpi; Nha nudc phii 
the che boa vi tbirc hidn cd hidu qua quydn 
cong dan, quyen con ngudi"'. 

Hoc vien Chinh trj - Hanh chinh qudc gia Hd Chi 
Minh. 

Dang Cpng san Viet Nam, Van kien Dai hpi dai 
bieu toan qudc lan thir X, Nxb, Chinh trj qudc gia, Ha 
Npi, 2006, tr. 72. 

Tir&ng Duy Kien 

Vdi viec khang dinh Nhi nudc ta la Nha 
nudc phip quyen trong Hien phip - dao luat 
CO bin cua Nha nudc, ddng thdi, quan diem 
chi dao cua Ding li: "Nhi nudc phai the che 
hoi vi thuc hien cd hieu qua quyen cong 
dan, quyen con ngudi", dinh dau budc phit 
trien quan trpng trong tu duy Iy luan ciia 
Ding Cpng sin Viet Nam ve quyen con 
ngudi vi tu duy lap hien bao dam quyen con 
ngudi, quyen cdng dan d nudc ta bien nay. 

Van de dit ra li, lim the nao de hieu 
dung, van dung vi thuc hien dugc quan diem 
ly luan cita Ding ve xay dung Nhi nudc phip 
quyen Viet Nam XHCN vi bio ve quyen con 
ngudi trong che dp phip quyen XHCN. 

Trong che dp phap quyen XHCN d nudc 
ta, quyen con ngudi chidm vi tri die biet 
quan trpng. Mdi quan he giiia Nha nudc 
phap quyen vdi quyen con ngudi, mpt mat, 
quyen con ngudi se quy dinh bin chat ciia 
che dp phip quydn; mat khic, quyen con 
ngudi la thieng lieng, bat kha xam pham, do 
dd nd cd tinh chat khe udc, ring bupc trich 
nhiem cua Nhi nudc/cbii the mang nghia vu 
- phii bio ve quyen va tu do cua ci nhan, 
cdng dan (chu the mang quyen). Ddng thdi, 
chinh viec de cao q̂ uyen con ngudi trong 
Nha nudc phip quyen, se ban che sir lam 
quyen, long quyen ciia co quan nhi nudc; 
qua dd se tang cudng tinh trich nhiem cua 
cin bp, cdng chuc nhi nudc trong vide phuc 
vu nhan dan. Do vay, tdn trpng vi bio dim 
thuc hien quyen con ngudi li van de thupc 
ve ban chat cua che dp phip quyen XHCN. 
Do vira li npi dung, ddc trung, vira Id yeu 
cdu, dieu kien cdn vd cd ciia Nhd nudc phdp 
quyin XHCN. 

- Thir nhdt, quyen con n^udi quy dinh 
bdn ehdt ciia che dp phdp quyen XHCN. 

Quyen con ngudi la kbit vpng chay 
bPng cua nhan loai tien bp, thinh qui diu 
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tranh chong ap birc, boc Ipt v i bat cong xa 
hpi cua nhan din lao dpng vi cic dan tgc 
yeu ehupng hoi binh, cPng ly tren toin the 
gidi. Vi vi viy, d mdi giai doan cua ljch sir, 
sP lugng quydn vi chat lugng bio dim 
quyen con ngudi trdn thuc td li tbudc do cua 
tu do, din chu vi tien bp xa bpi; li tieu cbi 
danh gii bin chat cua chd dp. Vi nhu the, 
nguoi dan se tu dinh gii dugc bin chat cua 
che dp li dan chu bay dpc tii, v i neu la chd 
dp dan chu, thi d mure dp nio? 

Cac che dp nha nudc trudc kia nhu: Nhi 
nudc chiem htru nd le, Nhi nudc phong 
kien, quyen con ngudi chua dugc thtra nhan. 
Noi nhu Jean Jacques Rousseau, mpt nhi tu 
tuong nPi tieng thdi ky khai sing thi: 
"Quyen nP le la con sP khPng, chdng nhirng 
nd khPng chinh ddng, md con ma hP, vP 
nghia ly. Chir nd le vd chic quyen Id hai chir 
mdu thudn nhau, bdi trir ldn nhau. Ndi quyen 
nd le cita mpt ngudi doi vdi mpt ngudi hay 
eiia mpt n^udi ddi vdi mpt ddn tpc deu Id noi 
dieu vd vdn" . 

Ndu nhu con ngudi bj ddi xtr nhu "dpng 
vat biet nPi", "mpt cong cu" cua giai cap chu 
no trong xa hpi chiem htru nP le vi ngudi 
nong din ciing chang khic bon li "mpt do 
vat" hoic mpt "sue vat tho" trong xa bpi 
phong kien tbi, cich mang tu sin, xet trdn 
khia canh ly luan, vdi cic khau hieu cua "tu 
do, binh ding vi bic ii" d i lim rung chuyen 
xa hpi, lit nhio che do phong kien duong 
thdi. Vi chinb cupc cich mang dP da mang 
lai eho eon ngudi mpt luong sinh kbi mdi, 
mgt dia vj mdi chuyen ttr vj tri than dan sang 
dja vj cdng dan vi ca nhan con ngudi dugc 
xac lap vd mat phip ly ed cic quyen va tu do 
CO ban. 

Sir xuat bien khii niem "quydn con 
ngudi" trong thdi ky cich mang tu sin vdi 
npi hdm han ddu ciia no Id quyen sdng, 
quyen lu do, quyen binh ddng vd quyen tu 
hiru; tiep den chd djnh qudc tjch, quydn bau 
ctr ctia cdng dan dupc thidt lap, dp li cic 
quyen tu nhien, gan vdi mdi ci nhan da 

" Jean Jacques Rousseau (1992), Bdn ve khe uac xa 
hgi, Nxb. Tp. Hd Chi Minh. 

chinb thtrc cham dirt mpt thdi ky ljch sir den 
toi cua sir no djch, chi dap vi ip birc con 
ngudi bdi sir lien minh gitra quyen luc 
vuong quyen (quyen lire cua nhi vua) vdi 
than quyen (quyen lire tdn giio) trong xa bpi 
phong kidn. Tuy nhien, quyen con nguoi 
trong che dp phip quyen tu sin, van kbPng 
thoit kbPi nhtrng ban chd ljch sir do phuong 
thire sin xuat tu bin chu ngbia vi che dp 
kinh te npi tai quy djnh. 

Che dp phip quyen XHCN ra ddi sau 
phap quyen tu sin, duong nhien pbii kd thtra 
cic gii tri, tu tudng nhan van tien bp cua 
nhan loai ve quyen con ngudi vi phit trien 
chung len tim cao mdi. Tdn trgng vi hien 
thuc boi quydn con ngudi kbdng phii li xa la 
vdi ban chat cua che dp phip quyen XHCN, 
cing khong thd li khiu hidu, ngPn ttr cP tinh 
chat trang tri mi phii bien cic quyen da dugc 
bien phip vi phip luit quy djnh thinh bidn 
thuc sinh dpng trong cupc song. 

Xet ve mat ljch sir, miac tieu cua cich 
mang nudc ta do Ding Cpng sin Viet Nam 
lanh dao, ttr cich mang dan tpc, din chu 
nhan dan den cong cupc doi mdi ngiy nay; 
chinb sich nhat quin li tat ci vi con ngudi, 
vi quyen eon ngudi eao ci. Nhan dan Viet 
Nam da phii hy sinh, chien dau gian khd 
chong lai ich thong trj cua thuc dan, de quPc 
xam luge, bio ve tP quoc, suy ebo cung 
chinb li chidn diu vi quydn lim ngudi, 
quydn con nguoi, quyen dugc sdng trong 
dpc lap, tu do. 

Ngiy nay, dat nudc ta da giinh dugc 
dpc lap, nhan dan dugc budng tto do thii 
binh vi Nhi nudc do cbinb nhan dan lap ra, 
cd trich nhiem bio dim, ngin ngira mgi 
nguy CO cd the xam pham den quydn va tu 
do cho tit c i mgi ngudi. Sinh thai, Hd Chu 
tjch thudng ndi: "Neu nude dugc dpc lap, 
mi dan kbdng dupc hudng tio do, thi dpc lap 
cbi cP ngbia ly gi". Vi vi vay, dudi che dp 
phip quyen XHCN, quyen con ngudi phii 
khdng ngtmg dugc md rpng ci ve sP lugng 
vi chat lugng. Nhi nudc pbii djnh ra co chd, 
chinh sich bao dim thuc bien quyen vi cic 
tu do CO bin cua con ngudi; ngan ngira, 
trimg trj mgi hinh vi xam pham cic quyen 
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va tu do; cd co che bdi thudng cho cic nan 
nhan cua hinh vi vi pham va lam dung 
quyen luc, xam pham quydn cua ci nhan, 
cdng dan. Nhu the, ton trpng v i bio ve 
quyen con ngudi trong che dp phip quyen 
XHCN phii trd thinh nguyen tic quan trgng 
trong to chirc vi boat dpng cua Nha nudc. 
Va chinh nguyen tic nay thiet djnh ndn bin 
chat cua che dp phip quydn XHCN. 

- Thic hai, quyen con ngicdi Id thieng 
lieng, bdi khd xdm phgm, do do Nhd nudc 
phdp quyen XHCN cd nghia vu ton trpn^, 
bdo ve vd thuc hien cd hieu qud cdc quyen 
vd lu do ciia cd nhdn, cdng ddn. 

Quyen con ngudi l i thieng lieng, bat khi 
xam pham, vi mpt mat, quyen con ngudi 
thiet djnh tinh ngudi trong con ngudi vi cbi 
cd d con ngudi. Mat khic, cic quyen vi tu 
do cua con ngudi dugc phip luat quoc td vi 
phap luat quoc gia quy djnh nhu ngiy nay, 
nhan loai tien bp, trong do co nhan dan Viet 
Nam da phii tri gii dat bing xuong, miu. 
Vi vay, ton trgng quydn con ngudi, cbinb li 
ton trgng nhan pham, cic gii trj thieng lieng 
nhat cua con ngudi. 

Mgi hinb vi coi thudng, xam pham 
quyen con ngudi, dan den nhirng hanh vi 
man rg, xuc pham luong tam li khong the 
chip nhan dugc. Do do, quydn con ngudi 
phii dugc tdn trpng vi bio ve, neu khong 
nhu Ldi md dau cua Tuyen ngdn thd gidi ve 
quyen con ngudi nim 1948 da nhan manh: 
"Dieu cot ydu li cic quyen con ngudi pbii 
dupc bio ve bang Nhi nudc phip quyen, 
ndu con ngudi khong bi bit bupc ndi day 
chong lai su dpc tai v i ip hire nhu li phuong 
sich cuoi cung"\ 

Do bin chat cua quyen con ngudi xic 
lap mdi quan he hai chidu gitra Nha nudc v i 
ci nhan cong dan. Do dd, trong mdi q̂ uan be 
niy, ca nhan cong dan chinh li chu the mang 
qu^en (rights - holders) va Nhi nudc li chu 
the mang nghTa vu (duty - bears). 

^ Hoc vien Chinh tri quoc gia Hd Chi Minh, Trung 
tam Nghien ciru quyen con ngudi, Nxb. Chinh trj 
qudc gia, Ha Npi, 1998, tr. 62. 

Ve chit the mang quyen: chu the mang 
quyen la ci nhan cdng dan, li nhtrng ngudi 
dan d nudc do da dau tranh khdng met mdi, 
chdng lai ap hue, bdc lot, cuong quyen va 
khi giinh dugc thing lgi thi td cbtrc ra che 
dp nha nudc cua minh. Vi vi vay, cbinb hp, 
khong ai khic cd quyen dugc yeu cau, dugc 
ddi bdi che dp nhi nudc do minh lap ra phii 
cd ngbia via/trich nhiem dip img ydu cau, 
ddi hdi cua ci nhin cdng dan (tat nhien, dd 
li yeu cau, ddi hdi cbinb ding). 

Chii the mang nghia vu: chu the mang 
nghia vu dd la Nhi nudc. Nhi nudc do chti 
the mang quyen lap ra. Miac dich lap ra Nhi 
nudc chinb l i nhim de duy tri trit tu xa bpi, 
bio vd quyen v i tu do cua c i nhan cong din 
trong cpng ddng xa hpi, do nhiong ngudi 
dugc nhan dan (ci nhan cdng dan) uy nhiem 
thurc hien chuc ning lanh dao, quin ly. 

Chu the mang nghia vu, cd trich nhiem 
tdn trgng, bio ve v i thuc bien cic quyen vi 
tu do cua c i nhan cdng dan. 

Ton trpng^ quyen con ngudi, ddi hdi Nha 
nudc pbii kiem che khong dugc can thiep, 
ke ci true tiep hoic giin tiep vio viec budng 
thu cic quyen con ngudi da dugc ghi nhan 
trong bien phip v i phip luat. Day dugc coi 
li mpt ngbia vu thu dpng (negative 
obligation) cua Nhi nudc. Bdi le, khdng ddi 
bdi cic Nha nudc phai chu ddng dua ra 
nhtrng sing kien, bien phip hay chuang 
trinh nhim bd trg cic cdng dan trong vide 
hudng thu cic quyen. NghTa vu niy lien 
quan nhieu den cac quyen tu do dan chu cua 
ci nhan cdng dan. 

Bdo ve quyen, ddi hdi Nha nudc phii de 
ra cic bien phip nhim ngin chin sir vi 
pham quyen con ngudi cua cic thuc the 
trong xa hpi, die biet ttr chinh boat dpng 
cua Nhi nudc, cin bp, cong cbtrc nhi nudc. 
Day dugc coi l i mpt nghTa via chii dpng 
(positive obligation). Nhi nudc pbii chu 
dpng xay diong co che, bien phip phong 
ngira v i xtr ly nhtrng binh vi vi pham va 
lam dung quyen lire. 

Thuc hien quyen, dPi boi cic Nhi nudc 
phii cd nhiong bien phip nhim bo trg cdng 
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dan hudng thu day du cic quyen con ngudi. 
Day cung dugc coi li nghTa vu chu dpng cua 
Nhi nudc, bdi nd yeu cau cic Nhi nudc phii 
CO nhtrng ke hoach, chuong trinh cu the de 
bio dim cho mgi cPng dan cP thd hudng thu 
den mirc cao nhat cd the cic quydn con 
ngudi. NghTa vu niy lidn quan nhieu den cic 
quyen kinh te, xa hpi, van hPa. 

- Thu ba, de cao quyen con ngudi trong 
Nhd nuac phdp quyen XHCN se hgn che su 
Igm dung quyen luc, Ipng quyen cita ca quan 
nhd nudc, edn bp, cdng chicc nhd nudc. 

CP mpt nghjch ly tu nhidn mi bat ky 
quoc gia nio, bay ndn dan chu nio cting cP 
the mic phii/bay kinh qua, dp li nhiong 
ngudi cP quydn, die bidt nhung ngudi dang 
sir dung vi thuc tbi quyen luc nhi nudc rat 
dd CO the lam dtang quydn luc neu nhu quyen 
lioc ctia bg khong dugc kiem soit, dugc che 
ngu. Chinh vi thd, cic chd dp dan chu, deu 
phii thidt ke dd bio dim nhiong ngudi cd 
quyen, khi thuc thi quyen lire nhi nudc 
khPng the vugt qui gidi ban quyen luc do 
phip luat quy djnh. 

Kinh nghiem cho thay, de ban che quydn 
lire, giim thieu sir lam dung quyen cua 
nhtrng ngudi dang thuc thi quydn lire nhi 
nudc, trong bit ky che dp xa hpi dan chu nio 
cung vay, quyen con ngudi ludn dupe de cao 
va tPn trgng d mirc dp tPi da. De cao quyen 
con ngudi chinb li tang cudng sir tham gia 
ctia ngudi dan trong quin ly, trong giim sit 
hoat dpng cua Nhi nudc, giim sit boat dpng 
ciia cin bp, cong cbtrc nhi nudc. 

Che dp phip quydn XHCN la che dp dan 
chii. Nhu Lenin da tirng noi: "Dan chu 
XHCN gap trieu lan dan chu tu sin". Vi vay 
nguyen ly boat ddng cua Nhi nudc phip 
quyen XHCN la ton trgng vi bio ve quydn, 
lgi ich hgp phap cua nhan dan nhu Ding ta 
da tirng nhan manh: "Nhi nude ta pbii bio 
dim quyen dan chu that sto cua nhan dan lao 
dgng, ddng thdi kien quyet trimg trj nhirng 
ke vi pham quyen lim ebu cua nhan dan ". 

•" Dang Cdng sang Viet Nam, Van kien Dai hdi dai 
bieu loan quoc lan thir VI, Nxb. Su that. Ha Npi, 

4987, tr, 112. 

Nha nude phip quydn XHCN li Nhi nudc 
cua din, do din vi vi dan. Mgi quyen luc 
nhi nude bit ngudn tu nhan dan. Do vay, 
ngudi dan li chu the cua quyen lire, cd 
quyen yeu cau, ddi hdi cbinb ding vi cin bp 
nhi nudc, cong chuc nha nudc li chu the 
mang nghTa vu nen pbii dip img cic ddi bdi 
cua ngudi dan. 

Nhu the, dd cao quyen eon ngudi trong 
che dp phip quydn XHCN, kbPng nhirng li 
nguyen ly trong boat dpng cua Nhi nudc, 
the bidn rd net bin chat dan chu, tinh uu viet 
cua chd dp; mi cPn li nghTa vu quoc gia dpi 
vdi cac cam ket qudc te mi Viet Nam da 
thira nhan. Dong thdi, chinb viec de cao 
quyen con ngudi cdn li phuong tbirc quan 
trpng dd kidm soit quyen lire nhi nudc, che 
ngu quyen luc cua ngudi ed quyen; tang 
cudng tinb trich nhidm cua cin bp, cPng 
cbtrc nhi nude vi qua dd giim thieu nguy co 
xam pham quyen cua ci nhan, cdng dan; ci 
nhan, cdng dan cing tin tudng vio che dp 
nhi nudc. 

2. Noi dun^, yeu cau va phuong huong 
bao dam quyen con nguoi trong che do 
phap quyen XHCN 6" nudc ta hien nay 

- Thu nhdt, xdy dung vd hodn ihien he 
thdng phdp ludt, Igo ca sd phdp ly bdo ve, 
thitc ddy vd phdt trien quyen con ngudi. 

Cuong ITnh xay dung dit nude trong 
thdi ky qui dp ldn chu nghTa xa hpi vi trong 
cic vin kien Dai hpi Ding toin quoc lan thir 
VI, VII, VIII, IX vi X, du cich thd hien cP 
khac nhau, nhung deu xic djnh: Nhi nudc 
djnh ra cic dao luat quy djnh quyen con 
ngudi, quydn cong dan trong dP, ben canh 
cic luat ve kinh td, Nhi nudc can uu tidn 
xay dung cic luat ve cic quyen cdng din. 

0 nudc ta xuit phit ttr nguyen tic hien 
djnh: Quyen con ngudi, quyen vi nghTa via 
CO bin ciia cdng dan dugc quy djnh trong 
Hien phip vi luat (Dieu 50, 51 Hidn phip 
nam 1992). Va nhu the, cic quyen dugc quy 
djnh trong bien phip tao thinh he thdng cic 
quyen vi nghTa vu eo bin cP tinh nguyen tic 
ndn ting. Cic quydn dugc quy djnh trong 
luit mpt mat cu the boi cic quydn trong hien 
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phip, mat khic phit trien vi bd sung them 
nhung quyen mdi. Vi vay, xay diong vi hoin 
thien he thong phip luat dim bio quyen con 
ngudi, quyen cdng dan ddi hdi ting cudng 
hoat dpng lap phip cita Quoc hpi nhu li dieu 
kidn tien quyet de dim bio quyen con ngudi. 
Vi khdng cd phip luat thi khong cd co sd 
phip ly de bio vd quyen con ngudi vi nhu 
the, boat dpng lap phip chinh li tien dd, xuat 
phat diem ebo toan bp boat dpng bao ve 
nhan quydn cua cic co quan trong bp miy 
nha nudc vi tao cin cu phip ly cho ci nhan, 
cong dan tu bio ve cic quydn va lgi ich cua 
minh kbi bj xam pham. 

Nhi nudc phip quyen tu no da doi hoi 
ydu cau can co mpt he thong phip luat hoin 
chinh du dd didu chinh cic quan he xa hpi 
trong dp cP quan he lien quan ddn boat dpng 
cua cong dan, eiing nhu vide quy dinh quydn 
vi nghTa vu cua cdng dan trong moi quan he 
vdi Nha nudc. 

Nghi quydt sd 48-NQ/TW ngiy 24 thing 
5 nam 2005 cua Bp Chinh tri ve Chien luge 
xay dung vi hoan thien be thdng phip luat 
Viet Nam den nam 2010, djnh hudng den 
nam 2020 nhan manh viec xay dung vi hoin 
thien phip luat ve bao dim quyen con ngudi, 
quyen tu do, dan chu cua cong dan. Theo 
hudng do can hoin hidn chd dp bao hp cua 
Nhi nudc ddi vdi cic quyen, lpi ich hgp phip 
cua cong dan, che dp trich nhiem cua co 
quan nlia nudc, nhat li toi in trong viec bio 
ve cic quyen do; xir ly nghiem minh mpi 
hinh vi vi pham quydn vi lpi ich hgp phip 
cua cong dan; khac phuc viec xu ly oan sai... 
Xay dung cic dao luat ve lap hpi, bieu tinh 
nham xic djnh rd quyen, trich nhiem cua 
cdng dan trong vide thioc thi quyen dan chu 
vi trich nhiem cua Nhi nudc trong viec duy 
tri, bio dim ky cuong, trat tu cong cpng. 

Tren co sd cic quan diem vd xay dung vi 
hoan thien he thong phip luat dim bio quyen 
con ngudi, quyen vi nghTa vu co bin cua 
cdng dan dit ra trong thdi gian tdi cic quy 
pham phip luat ve cic quyen dan sir, chinh tri 
can dupc chd djnh them, cu the vi rd ring 
hon trong bidn phip; tien tdi moi quyen trong 

hien phap cin dugc quy dinh trong mpt dao 
luat cu thi, ching ban nhu quyen dugc thdng 
tin (cin cd Luat vl bio dam quyen dugc 
thdng tin/hay quyln tilp can thdng tin); 
quyln tu do lap hpi, hpi hpp (can cd Luat ye 
Hdi); tu do bieu tinh; quyen dinh cdng (can 
cd Luat vl bieu tinh, ve dinh cdng); cic 
quyln tham gia cdng viec rihi nudc nhu quy 
dinh ve trung cau dan y (can cd Luat Trung 
ciu dan y); cic quy djnh ve dan chu co sd 
(can cd Luat ve dan chu CO so)... 

- Thu hai, xdy dung che dp trdch nhiem 
ciia ca quan nhd nudc, cdn bp, cong chirc 
trong qud trinh thuc thi cdng vu nhdm ngdn 
ngua vd khdc phuc hdu qud cua hdnh vi vi 
phgm vd Igm dung quyen luc. 

Day li mpt trong nhung yeu cau quan 
trpng nang cao tinh than trich nhiem phuc 
vu nhan dan cua cin bp, cdng chirc nhi 
nudc. Che dp trach nhiem dim bao moi cin 
bp, cdng cbtrc nhi nudc thirc hien dung 
quyen vi nghTa vu trong qui trinh thuc thi 
cong vu, giam thieu nguy co cd the xam 
pham quyen cua ci nhan, cdng dan. Vi vay, 
van de dit ra la, phip luat phii cia the hoi 
mdi quan he gitra ci nhan, cdng dan vdi Nhi 
nudc. Nhi nudc la td cbtoc cdng quyen, 
nghTa la ngudi lim cdng, mang quyen lire 
dupc uy quyen ttr nhan dan, do dp xic djnh 
cu the cic quyen cua cdng dan theo hudng 
cong dan cP quyen dugc lim tat ci nhirng gi 
luat phip kbdng cam, cdn Nhi nudc, cin bp, 
cdng chuc nhi nudc chi dugc phdp lim 
nhiong gi mi luat phip quy djnh. NghTa vu 
cua Nhi nudc theo chuan muc nhan quyen 
qudc te li: Tdn trgng, bio ve vi thuc hidn 
quyen con ngudi. 

Quyen vi nghTa vu qua lai giura Nha 
nudc vi cong dan dim bio tinh ring bupc 
hai chidu, trudc bet nang cao tinh than trich 
nhidm cua can bp, cdng chirc la phuc vu 
nhan dan, chir khdng phii li "cai tri dan, lim 
quan cich mang". Trong dieu kien nudc ta 
hien nay, tren co sd hien phip vi phip luat 
ve cin bp, cdng chuc, moi co quan nhi nudc 
do tinb chat die thti chuyen mdn, ngbl 
nghiep can cd quy che rieng ve quin ly cin 
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bp va cP tieu cbi dinh gia muc dp hoin 
thinh cPng vide vi tinh thin, thii dp phuc vu 
nhan dan cua cin bp, cPng chirc nha nudc 
trong CO quan minh. Phii cd tidu chi thi mdi 
biet dugc cin bp nio cP nang luc, tan tuy 
hoin thinh cPng viec; cin bp nao kbdng co 
ning lire, tren co sd dd mi bd tri dl bat v i 
thuyen chuyen cin bp cho phii hgp vdi ning 
lire, sd trudng cua cin bp. 

Khi cin bp, cdng cbtrc nhi nudc tin tuy 
vdi cdng viec, biet tdn trpng v i ling nghe 
nhan dan, phuc vu bet minh vi dan thi dpi 
hPi mPi cong din ciing phai nang cao y thtrc 
trich nhiem trudc Nha nudc, mi cu thi y 
thirc tdn trpng bien phip vi phip luat. Thuc 
hidn nghiem cbinb cic ngbia vu cong dan da 
dupc hien phip vi phip luat quy dinh. Dam 
bao quydn con ngudi dip ung yeu cau xay 
dung Nha nudc phip quydn, ddi bdi ben 
canh cic quyen cua cong dan phii lim rd 
cic nghTa vu cua cong dan, nhat li hoan 
thien phip luat ve cic quy dinh cam cPng 
dan khPng dupe phep lam vi ngoii eie quy 
djnh dp, cong dan cP quydn dugc lim tat ci 
nhiong gi mi phip luit khPng cam. 

Tang cudng tinh trich nhiem cua cin bp 
trong thioc thi cong vu, dPi bPi xic djnh cho 
bing dupc CO che tu chju trich nhiem, "ci the 
hoi trich nhiem ci nhan"; xic djnh rd giira 
quyen ban dugc giao vi trich nbidm/nghTa 
vu tuong img. Trinh, giim thidu tinh trang 
chju trich nhiem tap the, cudi cimg bau qui 
xiy ra nhung khdng ai chju trich nhiem. 

- Thir ba, ldng cucmg vai trd cita ca 
quan tu phdp, ddc biet Id toa dn trong viec 
bdo ve quyen vd lgi ich hgp phdp cita cd 
nhdn, cdng ddn. 

Trong Nhi nudc phip quyen, co quan tu 
phip cd vai trd die biet quan trgng ddi vdi 
vide bio ve quydn con ngudi vi cic tio do co 
ban cua cong dan. Nghi quyet so 49-NQ/TW 
ctia Bp Chinh trj ve Chidn luge cii each tu 
phip den nam 2020 neu rd: "DPi bPi cua 
cPng din vi xa hpi doi vdi cic co quan tu 
phip ngiy cing cao; cic co quan tu phip phii 
that su li eho dua cua nhan dan trong vide 
bio vd cdng ly, quyen con ngudi, ddng thdi 

phai li cdng cu huru hieu bio ve phip luat vi 
phip che xa hpi chu nghia, dau tranh cP bieu 
qui vdi cic loai tpi pham vi vi pham". 

Xay dung he thdng co quan tu phip 
trong sach, viong manh, trudc bet pbii bio 
dim toi in phii thuc sir li co quan dpc lap 
xdt xir, khong bi bat ky sue dp nio ttr phia co 
quan lap phip bay hinh phip. Dpc lap xet 
xir li thudc do dinh gii bin chat dan chu, 
cong minh cua Nhi nudc phip quyen, do dd, 
ddi bdi phin quyet ciia toi in phii Idhich 
quan, vd tu dua tren chimg cu thuc te, qua 
ddi chat va die biet li co che tranh tung tai 
toi in li rat quan trpng nhim tim ra chin ly 
khich quan. Tinb dpc lap, khich quan vi vd 
tu trong boat dpng xet xur tao nen ting de 
duy tri cPng ly va chinh qua dP nhan dan 
mdi cd niem tin vi biet dua vio toi in mdi 
kbi quyen v i lgi ich hpp phip ciia minh bj 
xam pham. 

Nhan tbirc tim quan trgng dP, Nghj 
quyet Dai hpi lan thir X cua Ding nhan 
manh: "Xay dung be thong co quan tu phip 
trong sach, vtrng manh, dan chu, nghiem 
minh, bio ve cPng ly, quyen con ngudi"^. 
Trong Nha nudc phip quyen viec cdng dan 
sir dung toi in nhu mpt cPng eu quan trpng 
nhat dd bio ve quydn vi cic lgi ich hop phip 
li bieu bien cua nen dan chti, vin minh. De 
lim dupc dieu dp, yeu cau dat ra li phin 
quyet cua toi pbii li chuan muc tuyet dPi 
cua sir cong bing, cong minh; dPng thdi ddi 
hdi cic thu tue, co che bio dim quydn tiep 
can toi in phai thuan tien, de ding vi cbi 
phi thip, de bat ky cong dan nio cting cP the 
tiep can dupe vdi boat dpng xet xtr cua toa 
in. Nhu the, co che khieu nai, kien ra toi in 
phii trd thinh ndp nghT binh thudng cua moi 
cong dan vi ca khi cong dan kidn co quan 
nhi nudc ra trudc toi in kbi xdt thiy quyln 
vi lgi ich cua minh bj cin bp, cong cbtrc nhi 
nudc xim hai cung phii trd thinh nip sinh 
boat binh thudng trong the chd Nhi nudc 
phip quydn. 

' Dang Cdng san Viet Nam, Van ki?n Dai hdi dai 
bieu loan qudc lan thir X, Nxb. Chinh trj quoc gia. Ha 
Npi, 2006, tr. 127, 
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Trong dieu kien nudc ta hien nay, ben 
canh vide ting cudng vai trd cua cic Toi 
Dan su, Toa Kinh te, Toa Hinb sir trong boat 
dpng xdt xur cac vu in thi chu trpng ning eao 
hieu qui boat dpng xet xir cic vu in hinh 
chinh, in lao dpng cua Toi Hanh cbinb v i 
Toi Lao dpng li rat quan trpng. Vi boat 
dpng xdt xtr cic vu in binh chinh vi lao 
dpng CO tinh chat khic biet so vdi xdt xu cic 
vu an hinh su, dan su v i kinh te chu ydu li 
nhung tranh chap gitra cac ci nhan vdi nhau, 
c i nhan vdi to chirc, to cbtrc vdi to chuc 
trong boat dpng kinh doanh v i giao djcb dan 
sir, cting nhu vide ngin ngira v i trung tri 
hinb vi pham tpi. Con xdt xtr cic vu in binh 
cbinb li giai quyet quan he gitra mpt ben l i 
dai didn co quan nhi nudc vdi mpt ben l i c i 
nhan, cong dan kbi thay quydt djnh hinb 
chinh, binh vi binh cbinb cua cin bp, co 
quan nhi nudc khong dung, xam hai den 
quyen cong dan va boat dpng xdt xtr cic vu 
in lao dpng li giii quydt tranh chap gitra dai 
didn gidi chu - ngudi sir dung lao dpng vdi 
ngudi lim cong. Nhu thd, trong quan he gitia 
cong dan vdi co quan nhi nudc; ngudi lim 
cong vdi gidi chu bao gid cong dan, ngudi 
lim cdng cting d vj tri ydu the hem, cho nen 
dtoa vio CO chd toi in se phii trd thanh cich 
thtrc tot nhat dd bio ve quyen v i cic lgi ich 
hgp phap cua hg. 

- Thir lu, de cao vai Iro cua cdc to chirc 
xd hpi ddn su trong viec bdo ve quyen con 
ngicdi. 

0 nude ta, do die diem ljch sir, nen 
trong he thong chinh trj, bdn canh Dang, co 
quan nhi nudc, cdn cd cic to ehire chinh trj -
xa bpi, to cbtrc xa hpi nghe nghiep nhu Doin 
thanh nien, Hpi phu ntr, Hpi cuu chien binh, 
Hpi ngudi cao tudi, Hpi ngudi mil... Day li 
nhtrng to chirc dai dien cho quyen lgi ctia 
nhdm ngudi cimg muc dich, tdn chi, hinh 
dpng hay cP dac diem va hoin canh gidng 
nhau. Tang cudng vai tro cua cac to chirc 
niy CO y nghTa quan trgng doi vdi dim bio 
nhan quydn cua chinb nhung ci nhan, thinh 
vien trong ciing td cbtrc. 

Tuy vay, trudc yeu cau ciia viec xay 
diong Nhi nudc phip quyen vi hpi nhap 
quoc tl , viec dd cao vai trd cua cic td cbtrc 
xa bpi dan sir tham gia vao qui trinh ra cic 
quylt djnh, hay phin bien quyet djiih, chinh 
sich cua Nhi nudc cd lien quan den quyen 
con ngudi bay thuc bien nhtrng cong viec 
nhat djnh thupc tham quyen quin ly cua cic 
CO quan nhi nudc l i rat quan trpng. Viec 
tham gia cua cic to chuc xa hpi dan sir, li 
mpt trong nhung cich thtrc nhim ting cudng 
sir cong khai, minh bach trong boat dpng 
quin ly nhi nudc va chinb sir tiep thu quan 
diem, y kien khic nhau tir cic td churc xa hpi 
dan sir, trudc khi ban hinh quyet dinh li can 
thiet de bio dim quyet dinh, cbinb sich sit 
vdi thuc td, hgp vdi ldng dan; qua dd, quyen 
con ngudi dugc ton trpng v i bio dam thuc 
hien. Do vay, d tam vT md, Nhi nudc khdng 
nen dm ddm tat ca mpi viec hay giii quyet tat 
ci mgi quan he xa hpi niy sinh trong ddi 
sdng xa hpi; bdi le thuc te chung minh ring, 
bin than Nhi nudc cting khdng thd tu giii 
quyet bdt mpi viec dupe, mi dan chuydn giao 
mpt sd cong viec thich hgp thupc quyen kidm 
soit v i giii quydt cila co quan chinh quyen 
cho cic to cbtrc xa hpi dan su theo mo hinb 
"dich vu hinh chinh cdng" hay md hinh 
"chim sdc vi giii quyet cic van dd xi hpi". 
Day dupc xem la mpt trong nhtrng cich thioc 
tot, khong nhtrng de cao vai tro cua tP cbtrc 
xa hpi dan su, phu hgp vdi xu the bpi nhap 
qudc te, trong khi khdng lim giim di hieu lire 
va hieu qui cua boat dpng quin ly nhi nudc. 

- Thir ndm, ldng cudng gido due, ndng 
cao nhdn thirc xd hpi ve quyen con ngudi. 

Giao due, dio tao, thdng tin ve quyen 
con ngudi cd vai trd quan trpng trong vide 
nang cao nhan thirc xa hpi doi vdi vide ton 
trpng, bio ve v i thiic day quyen con ngudi, 
ban che sir vi pham ve quyen do thieu hidu 
bidt. Do tam quan trpng cua giio due quyen 
con ngudi, trong bin Tuydn bd Vien ve 
Chuong trinh hinh dpng, dugc Hpi ngbj thi 
gidi ve quyen con ngudi td chirc tai Vien 
(Ao) thdng qua thing 6/1993: "Coi giio due, 
dao tao vi thdng tin chung ve quyln con 
ngudi li thiet yeu cho thtic day v i dat dugc 
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cac quan he bii bda, dn djnh trong cic cpng 
dong vi dd tang cudng dugc sir hidu biet lan 
nhau. khoan dung va bda binh"^. Hpi nghj 
ciing nhan manh: "Giio due ve nhan quyen 
ndn bao gdm ci cic van de hPa binh, dan 
chti, phit tridn, cdng bing xa bpi nhu da neu 
trong cic van kien quPe te v i khu vuc ve 
nhan quyen nhim dat tdi sir hieu biet chung 
de ciing cd su cam ket toin cau dPi vdi 
quyen con ngudi" vi khing djnh cic qudc 
gia cP nghTa vu phip ly trong vide giio due 
nhan quydn; dong thdi nen dugc dua vio cac 
chinh sich giio due d cap dp quoc gia vi 
quPc te. 

Hudng irng Tuyen bo Vien v i Chuong 
trinh hinh dpng, ngiy 10 thing 12 nam 
1994, Dai bpi dong Lien hpp quPc da thPng 
qua Ngbj quyet 59/113A tuyen bP ve 
Chuang trinh thap ky giio due quyen con 
ngudi (1995 - 2004). Chuong trinh niy da 
dupe nhidu quPe gia huong iing thuc hien. 
Hien nay, Chuong trinh thap ky giao due 
quyen con ngudi da ket thuc, da dugc tdng 
ket vi dinh gii. De ndi tiep Chuong trinh, 
ngiy 14 thing 7 nim 2005, Dai hpi dong 
Lien hpp quPe da cP Nghj quyet sP 113B 
thong qua du thio Kd hoach binh dpng bP 
sung cho giai doan thir nhat (2005 - 2009) 
ciia Chuang trinh the gidi ve giio due nhan 
quyen. Bin kd hoach binh dpng giio due 
nhan quyen d giai doan niy tap trung vio 
he thong cic trudng tidu hpc vi trung hpc 
vdi ydu tP chinb li "tiep can giao due - dua 
tren quyen". 

Doi vdi Viet Nam, li nudc da trii qua 
nhieu cupc chidn tranh chong ngoai xam nen 
hidu ro gii trj dich thuc cua quyen con 
nguai. Den nay, Nhi nude Viet Nam da phe 
chuan hau hdt cic dieu udc qudc te quan 
trpng ve quyen con ngudi. He thdng cbinb 
sach vi phip luat Viet Nam da dupc sira doi, 
ban hinh vdi nhieu npi dung mdi phii hpp 
vdi tieu chuan nhan quyen quoc te mi Viet 

Nam da tham gia. Nhan tbirc rd, nhan quyen 
li thinh qui dau tranh lau dii cua nhan dan 
lao dpng v i cic dan tpc bj ip birc qua cic 
thdi dai tren toin the gidi; la van dd thupc 
bin chit v i muc tieu cua chd dp XHCN. TPn 
trpng vi bio ve nhan quydn trong giai doan 
cich mang hien nay dugc xic djnh vtra li 
muc tieu, vira l i dpng lire thiic day sir phit 
trien kinh te, xa hpi, do vay, can day manh 
viec tuyen truydn, phd bidn vi giio due, 
thong tin ve quyen con ngudi cho cic ddi 
lugng khic nhau trong xa hpi. Chi thi sP 
41/2004/CT-TTg ngiy 2 thing 12 nam 2004 
cua Thu tudng Cbinb phu di chi ro: "TP 
chuc tPt cong tie tuyen truyen, van dpng, 
giio due cic tang ldp nhan dan nham nang 
cao nhan thtrc cho cin bp, dang vien, lire 
luong via trang v i nhan dan ve cong tic bio 
ve, dau tranh ve nhan quyen trong tinb binh 
mdi... Dinh moi quan tam thudng xuyen 
trong giio due ddi vdi cic tang ldp nhan dan 
ndi chung vi tang ldp thanh nien, sinh vien, 
bgc sinli, ddng bio theo dao, ddng bio dan 
tpc thidu sP noi ridng ve nhan quyen" . 

- Thir sdu, tdng cudng hgp tdc qudc te 
tren linh vuc nghien eiru, gido due quyen 
con ngudi. 

Ttr liu, vin dd nhan quyen da khPng chi 
Ii van de npi bp ciia moi quoc gia, ma trd 
thinh mdi quan tam toan cau. Viec giai 
quyet cic van Q? ve nhan quyen ddi hdi sir 
hpp tic chung cua cic quoc gia trong khu 
vuc va tren the gidi. Trudc boi cinh vi xu 
the qudc te hidn nay, khong mpt nudc nio cd 
the dim tio hio ndi ring da giai quyet tot cic 
van de nhan quyen trong pham vi qudc gia 
minh. Hop tic quoc te ci song phuang vi da 
phuang giup cic quPe gia cP thd chia sd 
quan diem, kinh nghiem cua nhau, cung hgp 
tic v i phit trien tren ITnh vuc bio vd, thuc 
day v ipb i t trien quyen con ngudi, gdp phan 
cung cd hda binh, an ninh trdn the gidi. 

(Xem tiep trang 84) 

" Hpc vien Chinh trj qudc gia Hd Chi Minh, Trung 
tam Nghien ciru quyen con ngudi, Nxb. Chinh trj 
qudc gia, Ha Npi, 1998, tr. 130, 
'Sdd, tr, 130, 

Chi thi sd 41/2004/CT-TTg ngay 2 thang 12 nam 
2004 ciia Thii tudng Chinh phii ve tang cudng cdng 
tac bao ve, dau tranh ve nhan quyen trong tinh hinh 
mdi. 

77 



IHA NUOC VA PHAP LUAT SO 6/2010% 

ho gitia Nhi nudc vdi cong dan v i giiia cong 
dan vdi Nhi nudc; ton trpng, bio dim v i bao 
ve quyen con ngudi. 

Tham gia thio luan ve co che bao ve 
ngudi dan, GS.TSKH. Dio Tri Uc nhan 
manh: Ly luan ve Nhi nudc phip quyen suy 
cho ciing li nhim muc tieu bio ve quyen 
con ngudi, bio ve guyen cdng dan. Vay bio 
ve ngudi dan bing co che ^i? Theo 
GS.TSKH. Dao Tri Uc, cd co che bao dim 
v i cd CO che bio ve. Co che bio dim tao ra 
su an toan phip ly cho cong dan. Theo co 
che niy, cdng dan dugc lim tat ca nhiong gi 
ma luat kbdng cam, cdn co quan nhi nudc, 
cdng cbtrc nhi nudc chi dugc lim nhiong gi 
ma luat cho phep. Quydn luc nhi nudc phai 
bj gidi ban bdi Hidn phip de quyen con 
ngudi, quydn cong dan khdng bi xam hai. CP 
mpt tinb trang ding buon la ngudi dan chua 
dugc sdng trong mpt xa bpi cP an toin phip 
ly. Cting cP mpt trang thii tam ly khong binh 
thudng: Ngudi ngay lai sp kd gian. Kbi cic 
quydn cua ngudi dan bj xam bai tbi bg can 

cd CO chi phip ly dl bio ve. Co che bio ve 
phii diy du, phu hgp v i linh boat. Ngudi 
dan pbii dugc tilp can cic co quan tu phap, 
tiep can cdng Iy mpt cich thuan lgi. 

Theo TS. Nguyen Dire Minh, de bao hp 
quyen cua ngudi dan, Nha nudc pbii dPng 
dugc vai tro cua ngudi trpng tii khdng thien 
vi. Khdng thien vi nhan vien nha nudc, 
khdng thien vi doanh nghiep. Khdng vi muc 
tieu phat trien kinh te vdi bat ctr gii nio. De 
ngudi dan khdng bi thiet thdi thi sir phit 
trien cua qudc gia chiing ta phai l i sir phat 
trien ben vung. Ting trudng kinh te phai gan 
lien vdi bio dim cdng bing xa hpi, vi bao 
ve mdi trudng. Nhi nudc can hd trg ve mat 
phap ly cho cac td chuc xa hpi tham gia dai 
dien v i bio ve quyen ciia cac cdng dan. 
CQng can coi trpng viec xay dung vi phit 
trien co che tu bio ve ciia cdng dan, td chirc 
tren co sd nhan thuc rd cac quyen Hien dinh 
cua minh. 

Pham Viet 

(Tiip theo trang 77-Quyen con ngudi trong ...) 

Doi vdi nude ta, tang cudng hgp tic 
quoc te tren ITnh vuc nhin quyen hien nay l i 
yeu cau v i doi hPi cua qui trinh hpi nhap 
quoc te; li co hpi hpc tap kinh nghiem trong 
xay dung vi thuc thi phip luat bio dam 
quydn con ngudi; eo bpi chia se quan diem, 
gii trj chung, dPng gop vio sir nghiep bio ve 
nhan quyen trong khu vuc va tren the gidi; 
dong thdi chia sd nhiing diem cdn cd su 
khac bidt trong cich hidu v i thue thi nhan 
quyen, lim cho nhan dan va ban be quoc t l 
hieu rd ban vd quan diem, chu truong, chinh 
sich cua Ding, phip luat cua Nhi nude ta vl 
quyen con ngudi; khing dinh thinh tuu 
trong bao ve, dau tranh v i phit triln quyln 
con ngudi d Viet Nam trong sir nghiep ddi 
mdi; qua dd, tranh thu sir ung hp cua du luan 
lien bp trdn the gidi, gPp phan lim that bai 

mpi am muu, thu doan boat dpng ciia cic the 
lire thu djcb lgi dung dan chii, nhan quyen 
nhim chdng phi che dp XHCN d nudc ta. 
Do vay, viec tang cudng hgp tic va doi thoai 
gitia cic qudc gia de thiic day v i bio ve 
nhan quyen l i mpt yeu cau thiet yeu khich 
quan d nudc ta trong giai doan hien nay. 
Quan diem ciia Dang v i Nhi nudc ta la: 
"Chu dpng tham gia vio cupc dau tranh 
chung vi quyen con ngudi. San sang doi 
thoai vdi cic nudc, cic td chuc qudc te vi 
khu vuc cd lien quan ve van de nhan 
quyen"^. Tuy vay, ddi thoai va hgp tic quoc 
te tren ITnh vuc nhan quyen dua tren co sd 
binh ding, tdn trgng lan nhau, khdng can 
thiep via cdng viec npi bp cua nhau, vi muc 
tieu chung la bio ve, thue day quyln con 
ngudi ngiy cing tdt bon. 

Dang Cdng san Viet Nam, Van kien Dai hdi dai bieu loan qudc lan thir X, Nxb. Chinh tri quoc gia, Ha Npi 
2006, tr. 113. 
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