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PHAP LUAT TO TUNG HINH SÛ  HIEN HANH 

Quyen con ngudi la van de co ban 
nhat cua nhan thurc va thuc tien 

chinh trj, vi vay nd gan vdi cic thdi dai lich 
su cu the vi no bj che djnh bdi lich sur, bdi 
eie dieu kien kinh te - xa hpi cua timg quoc 
gia vi quoc te'. Bp luat To tung Hinh sir 
(BLTTHS) nim 2003 nudc Cpng hPa xa hpi 
chii ngbia (XHCN) Viet Nam quy djnh ve 
trinh tu, thu tuc dieu tra, truy td, xet xio, thi 
hanh in ddi vdi ngudi pham tpi. Day la boat 
dpng die biet cua cac co quan tidn hinh td 
tung de thuc hidn quyen lire nhi nudc nhim 
muc dich trimg trj kd pham tpi, ddng thdi 
cting giao due hp trd thinh ngudi cd ich cho 
xa hpi. Vi vay, khi thuc hien quyen lire die 
biet nay, vide ban che mpt sd quyen cdng 
dan cua ngudi pham tpi trong qui trinh dieu 
tra, truy to, xdt xu va thi hinh in la dieu 
khong the trinh kbPi. 

1. Nhirng quy dinh tien bo ciia 
BLTTHS nam 2003 trong viec bao dam 
quyen con nguoi cua nguoi hi tinh nghi 
pham tpi (nguoi bj tam giir, bj can, bj cao) 

BLTTHS nim 2003 dugc Quoc bpi 
nudc Cpng hPa XHCN Viet Nam kbPa XI, 
ky hpp thu 4 thdng qua ngiy 26/11/2003 va 
cd hieu luc thi hinh ttr 01/7/2004 da ke thira 
va phit huy nhtrng gia tri tich cue ciia 
BLTTHS nim 1988, thd hien khi rd quan 
diem cua Ding vi Nhi nudc ta ve nguyen 
tic nhan dao trong td tung hinh sir (TTHS). 
Trong dd, van de bio dim quyen con ngudi 
ndi chung, bio dim quyen va lpi ich hgp 
phip cua ngudi bj tinh nghi pham tpi li mpt 
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trong nhirng tu tudng xuyen sudt trong cic 
quy dinh ciia BLTTHS nim 2003. 

Trong qui trinh dieu tra, truy td, xet xu va 
tbi hinh in, cic co quan tien hanh td tung 
phii tdn trpng va bao ve cic quyen vi lgi ich 
cua ngudi bi tinb nghi pham tpi; phai kiem tra 
tinh hgp phip cua viec ap dung cic bien phip 
ban che cic quyen cua cdng dan vi kip thdi 
buy bd neu xet thay cic bien phip dd li khong 
can thiet. Trong qui trinh tien binh to tung, 
cic CO quan tien hinh td tung phii bio dim 
mpi cdng dan binh ding trudc phip luat, 
khdng phan biet dan tpc, gidi tinh, tdn giio, 
thinh phan vi dia vi xa bpi; bat cur ngudi 
pham tpi nio cting pbii bi xir ly theo phip 
luat. Ben canh dP, BLTTHS nim 2003 cP 
nhiong quy dinh rat chat che de bao dam 
quyen bat khi xam pham cua cdng dan, khdng 
ai cd the bi bit neu khdng cd quyet dinh cua 
tda an, quyet dinh hoic phe chuan cua vien 
kidm sit, trtr trudng hop bit qui tang. 

Phap luat TTHS hien hinh quy dinh rd 
trich nhiem chung minh tpi pham thupc ve 
CO quan tidn hinh td tiing; ngudi bi tinh nghi 
pham tpi co quyen nhung khdng bupc phii 
chung minh li minh vd tpi. Quy djnh niy the 
hien khi rd cic nguyen tic co bin trong 
TTHS da dugc Cdng udc qudc te ve cac 
quyen dan sir va chinh tri nam 1966^ thdng 
qua. Dieu 14 cua Cdng udc niy quy dinh rd: 
"Nguai bi edo bupc Id phgm tpi hinh su co 
quyen dugc coi Id vo tpi cho tdi khi hdnh vi 

ThS. Luat hpc, Vien kiem sat nhan dan Dd Son, Tp. 
Hai phdng. 
' Nguyen Van VTnh, Triet hpc chinh trj ve quyen con 
ngudi, Nxb. Chinh trj qudc gia. Ha Npi, nam 2005 

^ Duac thdng qua va de ngd cho cac qudc gia ky, phe 
chuan va gia nhap theo Nghi quySt sd 2200 (XXI) 
ngay 16/12/1966 ciia Dai hpi ddng Lien hgp quoc. 
Cd hieu luc ngay 23/3/1976, can cir theo DiSu 49. 
Viet Nam gia nhap ngay 24/9/1982. 
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phgm tpi ciia nguai do duac chieng minh 
theo phdp ludt". 

Trong qui trinh dieu tra, truy td, xet xtr; 
ngudi bj tinb nghi pham tpi cP quyen vi 
nghia vu dupc quy djnh tai cic dieu 48, 49, 
50 BLTTHS nam 2003: CP quydn bilt minh 
bj tam gitr, truy td, xet xtr ve tpi gi, dugc 
quyen giii thich quyen vi ngbia vu, dugc 
quyen dua ra chirng ctr, de ngbj thay doi 
ngudi tien hinb tP tung, dugc quyen tu bio 
chtra hoic nhd ngudi khic bio chioa... 
Trudng hgp doi vdi ngudi chua thinh nien, 
ngudi bj han che ve the chat, tim than, 
ngudi bj truy to vd tpi mi theo khung hinh 
phat cP mirc in cao nhat li tir hinh, mac dti 
khPng mdi ngudi bio chtra nhung co quan 
tien hinh td tung van phii ehi dinh ngudi 
bao chiia de bao dim quyen v i lgi ich hpp 
phap cua hp, trir trudng hgp bi can, bj eio 
hoac ngudi dai dien hgp phip cua ho tir chdi 
mpt each hgp le theo quy djnh cua phip luit. 
Cac CO quan tien binh td tung vi ngudi tien 
hanh to tung phii cd nghTa vu bao dim cic 
quyen ctia ngudi bj tam gitr, bj can, bj eio, 
trudng hgp vi pham nhtrng quy djnh eua 
TTHS ve trinh tur, thu tue dieu tra, truy td, 
xet xtr mi xam hai den quyen vi lgi ich hgp 
phip cua cdng dan tbi phai boi thudng thidt 
hai vi phuc bdi danh du, quyen lgi cho 
nguai bj oan; trudng hgp vi pham ngbidm 
trpng cP the bj truy curu trich nhidm hinb su. 

Dd bio dim ebo viec thuc hien 
BLTTHS mpt cich khich quan, nghiem tuc, 
Nhi nudc giao cho vien kiem sit quyen 
kiem sit viec tuan theo phap luat trong vide 
dieu tra, xdt xir vi tbi binh bin in hinb sir, 
dong thdi trtoc tiep xem xdt, quydt djnh viec 
CO truy td bay kbdng truy tP ngudi pham tpi 
ra trude toa in dd xdt xtr. Hoat dpng kiem 
sat tuan theo phip luat trong TTHS li mpt 
trong nhtrng chirc ning quan trpng trong 
chirc ning kiem sit boat dpng tu phip eua 
vien kiem sit. Bing viec kidm sit vide tuan 
theo phip luat trong viec khim nghiem bien 
Irudng, kiem sit khdi td, kiem sit viec ip 
dung, thay ddi bien phip ngan chan, phd 

chuan cic quyet djnh to tung cua co quan 
dieu tra, quyet djnh vide truy tP, kiem sit 
vide xdt xu, tbi hinh in hinb sir... vidn kidm 
sit gpp phan to ldn vio vide ngin chin vi 
pham quyen con ngudi dpi vdi ngudi bj tam 
giio, bj can, bj eio ndi rieng va cua cic chu 
the tham gia to tung nPi chung trong qui 
trinh tidn binh to lung. 

2. Mot so han che, bat cap cua phap 
luat TTHS cung nhu thuc tien thi hanh 
phap luat TTHS trong viec bao ve quyen 
va loi ich hqrp phap ciia nhihig nguoi bj 
tinh nghi pham toi 

Trong thdi gian qua, cting vdi nhiing 
dinh hudng phit trien dung dan cua Ding vi 
Nhi nudc, cbiing ta da dat dugc nhieu thinh 
tuu quan trgng trong mgi mat cua ddi sdng 
kinh te, xa bpi. Tuy nhien, cung vdi sir phit 
trien cua nen kinh td thi tinh hinb tpi pham 
Cling cP chidu hudng gia tang va ngiy cing 
dien bidn phirc tap, vdi tinh chat vi mire dp 
nguy hidm ngiy cing cao. Hing nam, cic co 
quan tu phip phii giii quyet mpt sP lugng 
ldn cic vu in hinb sir. Theo bio cao cua 
Vien kiem sit nhan dan tdi cao, sd lieu in da 
xdt xtr trdn pham vi toin quoc nam 2004 li 
49.182 vu, nam 2005 li 50.732 vu, nim 
2006 li 47.930 vu, nim 2007 li 57.654 vu, 
nim 2008 li 60.404 vu. 

Mac du cic i a quan tien hinb tP tung da 
cP rit nhieu eP ging vi da ip dung mgi bien 
phip de day nhanh tien dp giii quyet cic vu 
in hinh su, ban chd den mirc thap nhat tinb 
trang oan sai, qui ban tam giam, da ebu y 
den viec bio dim quyen eon ngudi cua 
ngudi bj tinb nghi pham tpi. Nhung do sP 
lupng vi trinh dp cua ngudi tien hinh td 
tung cdn ban chd, in nghiem trong, phirc tap 
xiy ra nhidu... ndn ty le in ton dong cPn khi 
cao. Tinh trang in qui ban tam giam, qui 
ban dilu tra, in oan sai, vi pham nghiem 
trong thu tuc td tung, quyen cua bj can, bi 
eio... mac du rat it nhung van cPn xiy ra 
cting li mpt van de cPn tdn tai trong qui 
trinh giii quyet cic vu in binh su. 
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BLTTHS nim 2003 mac du da co rat 
nhieu tidn bp trong viec bio dim quyen con 
ngudi cho ngudi pham tpi so vdi BLTTHS 
nim 1988. Tuy nhien, trong thuc tien ap dung 
van cdn mpt so ban che, vudng mac nen cd 
nhidu cich hieu khac nhau gitra cac co quan 
tidn hinh to tung v i ngudi tien hinh td tiing, 
dan den khd ip dung trong thuc tien, gay bat 
Igi cho ngudi bj tam giio, bj can, bj eio. 

Nhtrng ban che dan den vi pham quyen 
con ngudi cua ngudi pham tpi chu ydu do 
mpt sd nguyen nhan sau: 

2.1. Nguyen nhdn khdch quan 
Nhtrng bat cap trong quy djnh cua 

BLTTHS hien hinh: 

- Didu 10 BLTTHS nim 2003 quy dinh:̂  
Trdch nhiem chirng minh tpi phgm thupc ve 
cdc ca quan tien hdnh to lung. Bi can, bi edo 
CO quyen nhung khong bupc phdi chirng 
minh la minh vo tpi. Dieu niy tuong tu nhu 
quy djnh vd quyen dupe im ldng ciia ngudi 
bi tinh nghi trong phip luat TTHS mpt sd 
nudc trdn the gidi. Tuy nhien, BLTTHS bien 
khong quy djnh ngudi tien binh td tung bupc 
pbii giii thich cho ngudi bi bit, tam giti 
quyen niy trong qui trinh bj bit giio, dan den 
viec ngudi bj tam gitr khong nim dupc 
quydn cua minh nen da dua ra nhiing ldi 
khai, chung ctr bat lpi cho bin than. 

- Didu 11 quy djnh ve bao dim quyen 
bao chiia cua ngudi bj tam giti, bj can, bj 
eio, theo do, ngudi bj tam giio, bi can, bj eio 
cd quyen tu minh hoic nhd ngudi khic bio 
chiia. Tuy nhien, ve trinh tu, thu tuc yeu cau 
ngudi bio chtra mdi dja phuong, mdi co 
quan tien hanh td tung lai cd mpt quy dinh 
rieng. Die biet, doi vdi ngudi bi tam giii, bi 
can, bi eio bi tam giam cd nhu cau nhd 
ngudi bao chioa, BLTTHS khdng quy dinh 
trinh tu, thu tuc yeu cau vi trich nhiem cua 
ngudi tien hanh td tung de bio dim quyen 
cua ngudi bj tam gitr, bi can, bi cao ciing 
nhu cd che tai neu bp kbdng bao dim quyen 
cua ngudi bj tam giio, bj can, bi cao. 

- Khoin 3 Dieu 56 BLTTHS cung quy 
dinh: Trong thai hgn 3 ngdy, ke tu ngdy 
.nhdn dugc di nghi ciia nguai bdo chUa kem 
theo gidy td cd lien quan den viec bdo chUa, 
ca quan diiu tra, vien kiem sdt, tod dn phdi 
xem xet cdp gidy chung nhdn ngudi bdo 
chUa di hp thuc hien viec bdo chira. Neu tit 
chdi cdp thi phdi neu ro ly do. Doi vdi 
trudng hgp tgm giii thi trong thdi hgn 24 
gia, ki tu khi nhdn dugc de nghi ciia ngudi 
bdo chUa kem theo gidy td lien quan den 
viec bdo chua, ca quan dieu tra phdi xem xet 
cdp gidy chung nhdn ngudi bdo chUa de hp 
thuc hien viec bdo chua. Neu tic choi cdp 
gidy chirng nhdn phdi neu ro ly do. Luat 
TTHS khdng quy dinh gidy td lien cjuan den 
viec bdo chira gdm nhiong loai giay td nio 
nen cd nhieu cich hieu khic nhau, dan den 
tinh trang dieu tra vien, kiem sat vien hoic 
thim phin dua vao quy dinh niy gay khd dd 
cho ngudi bio chiia. Ngudi bio chtra muon 
dupe cap giay chimg nhan bio chira diing 
thdi ban ddi khi phii dua vio moi quan hy 
vdi ngudi tidn binh td tung, neu quan he tot 
thi dugc cap giay chung nhan bio chira 
ngay, cdn quan he khdng tdt thi se gap rat 
nhidu khd khin, dan den viec bao ve quyen 
v i lgi ich hgp phip cua ngudi bi tam giio, bi 
can, bi eio khdng kip thdi. 

- Khoin 2 Didu 57 BLTTHS quy djnh: 
Trong trudng hgp bi can, bi eio bi khdi td, 
dieu tra, truy td, xet xu ve tpi cd khung hinh 
phat cao nhat la tu hinh; hoac bi can, bj cao 
la ngudi chua thinh nien, ngudi cd nhupc 
diem ve tam than, the chat; neu bj can, bj 
eio hoic ngudi dai dien hgp phip cua hp 
khdng mdi ngudi bio chtra tbi co quan tien 
hanh td tung phai chi dinh ngudi bao chiia 
cho hp. Luat khdng quy dinh trinh tu, thu tuc 
tir choi luat su dan den mdi dja phucmg lai 
ap dung mpt thu tuc khic nhau, co dja 
phuong chi can lap bien bin ghi ldi khai hdi 
bi can, bi eio va ngudi dai dien hgp phip cd 
yeu cau co quan tien binh td tung chi djnh 
luat su khdng, neu hg tir chdi thi ghi vao 
bien bin v i coi nhu thu tuc ttr choi luat su da 
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dugc chap nhan. Ke hd niy dugc ngudi tidn 
hanh id lung tan dung mpt cich triet de, thuc 
lien cP nhieu trudng hgp dieu tra vien, kiem 
sit vidn, tham phin giii thich ebo bj can, bj 
cao li ngudi chua thinh nien, ngudi bi ban 
che ve thd chat, tam than ve khoin 2 Dieu 57 
mpt each map md, khdng giii thich can ke 
vide tri thii lao cho luat su cbi dinh li trich 
nhidm cua co quan tien hinb to tung, noi 
bong giP neu cP su tham gia eua luat su se 
gay bit lpi cho bj can, bj eio... dan den bj 
can, bj eio sg khPng cP tien tri thu lao cho 
luat su, sp bj bat lpi trong qui trinh tien hinb 
to tung nen da ttr cbPi mdi luat su. Cich lam 
nay giup cho ngudi tien binh td tung "thudn 
lai" hon trong qui trinh tien hinh td tung vi 
se khdng cd sir tham gia cua luat su, nhung 
se khong bio dim dupe quyen va lgi ich hop 
phap cua bj can, bj eio. CP dja phuong da 
quan tam den van de bao dam quyen bao 
chtra cho bj can, bj eio, cic eo quan tidn 
hanh tP tung da thdng nhat hudng dan vide 
ap dung khoin 2 Dieu 57 de bio dam cho 
vide bao chtra cua bj can, bj eio. Vi du: C) 
Hai Phdng, eie eo quan tidn binh td tung 
thinh phd da thong nhat hudng dan co quan 
tidn hinb td tung hai cap thuc bien khoin 2 
Dieu 57, theo dd, chi chap nhan viec bj can, 
bj eio tir chdi ngudi bio chtra cbi djnh trong 
trudng hgp co quan tien binh tP tung cP 
cong van yeu cau Doin luat su hoac cic to 
chirc chinh trj - xi hpi vi viec tir cbPi ngudi 
bao chioa cbi djnh phii cd mat ngudi bio 
chtra cu the vi ho ky xic nhan vio bien bin 
ttr chdi ngudi bio chiia. Cich lim niy da 
bio dim dupe quyen cua bj can, bi eio, gop 
phan chong oan sai trong qui trinh tien binh 
td tiang tren dja bin thinh pho Hii PbPng. 

- Mpt van de ntia li quyen vi ngbia vu 
cua ngudi bio chtra dugc quy dinh tai Dieu 
158 BLTTHS, theo dd, luit su cd khi nhilu 
quyen, nhung khdng cd che tii quy djnh ddi 
vdi ngudi tidn banh td tung de bio dim thuc 
hien quyen cua ngudi bio chtra. 

- Dilu 93 BLTTHS quy djnh vl vide dat 
tien hoac tii sin cd gii trj de dim bio, theo 

do, dit tien hoic tii sin li bien phip ngan 
chin dd thay the bien phip tam giam. Tuy 
nhien, Bp luat niy vi cic vin bin dudi luat 
ciing khdng quy djnh ve trinh tu, thu tue, 
dieu kien de dupc dit tien, khPng quy dinh 
mue dit tidn la bao nhieu dan den viec ip 
dung tiiy tidn hoic dupe ip dung rat ban che, 
inh hudng ddn quyen cua bj can, bj eio. 

- Chuong 34 BLTTHS nim 2003 quy 
djnh vd thu tuc rut gon, day li mpt che djnh 
mdi vi tien bp bon so vdi BLTTHS nam 
1988. Chuong 34 gdm 7 Dilu (tir Dilu 318 
den 324). Qua nghien cim Chuang 34 
BLTTHS cho thay cPn nhieu van de bat cap, 
khdng cP lpi cho bj can, bj eio bi ip dung 
thu tue rut gpn. Cic quy djnh ve thu tue nit 
ggn trong TTHS mdi cbi quan tam den 
nhiong van de eP lgi cho cic co quan tien 
binh tP tung vi ngudi tien hinb to tung nhu: 
Rut ngan thdi gian tidn hinh tP tung, giim 
cbi phi giii quyet in, giim in tPn dong... mi 
chua thuc sir quan tam den quyen lgi cua bj 
can, bj eio, tham chi trong thuc tidn cPn gay 
bat lgi cho bj can, bj eio. Vi du: Thu tue rut 
gpn mdi chi rut ngan ve thdi gian mi khdng 
gian luge ve tP tung (long thdi gian didu tra, 
truy tP, xdt xtr li 30 ngiy), quy djnh thdi ban 
tam giii qui ngan (cbi cd 3 ngiy)... Do ip 
lire ve thdi ban dieu tra dan den bau bdt cac 
bj can bj ip dun^ thu tuc rut ggn ddu bi tam 
giam de thudn lai hem cho vide giii quyet in 
ciia ngudi tien hinb tP tung, mac dii theo 
quy djnh cua Dieu 88 Bp luat niy bo kbPng 
dil dieu kien tam giam. 

2.2. Nguyen nhdn chu quan 
Thic nhdl, trong qui trinh cii cich tu 

phip, thuc trang dpi ngti cin bp lam cong tic 
tu phip da dugc cii thien ding ke, nhung 
cting chua dap ung dugc vdi tinh hinb vi 
pham vi tpi pham trong tinb binh mdi. Co 
cau td cbtrc bp miy eua co quan dieu tra, 
vien kiem sit vi tPa in da timg budc dugc 
kien toin nhung van cdn nhieu bat cap; bien 
che cin bp tu phip vtra thieu vd sd lugng, 
vira han che vd chat lugng, dac bidt li P 
viing sau, vting xa, midn nui, bii dio... Mpt 
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bp phan nhP cin bp tu phip sa siit ve pham 
chat dao dire, y chi... Ngbj quydt sd 08-
NQ/TW ngiy 02/01/2002 cua Bp Chinh trj 
da neu rd: "CPng tdc cdn bp ciia cdc ca 
quan tu phdp chua ddp icng dugc yeu cdu 
cua tinh hinh hien nay. Dpi ngii cdn bp tu 
phdp cdn thieu ve so lugng, yeu ve trinh dp, 
ndng luc nghiep vu, mpt bp phdn tieu cue, 
thieu trdch nhiem, thieu bdn linh, sa sut ve 
phdm chat. Ddy Id vdn de rdt nghiem trpng 
lam dnh hudng den ky cuang, phdp ludt, 
gidm hieu lire ciia bp mdy nhd nuac ". Cbinb 
vi vay, trong qui trinh tien binh to tung, mpt 
bp phan ngudi tidn hinb to tung da khong 
tuan thu triet de cic quy djnh cua BLTTHS 
vi cic quy djnh khic cP lien quan dan ddn 
oan sai, de qui ban tam giam, vi pham den 
quyen con ngudi cua ngudi bi tam giio, bj 
can, bj eio. 

Thic hai, tam ly didu tra vien vi kidm sit 
vien cd xu hudng mudn thudn lai cho cong 
vide cua minh mi cd tinb cit bd nhtrng thu 
tuc, trinh tu cd lgi cho ngudi bj tam giti, bj 
can, bj eio hoic co tinb bieu nhtrng quy dinh 
chua rd ring trong BLTTHS theo budng cd 
lpi cho cong vide cua minh. O mpt sd dja 
phuong, ngudi tien hinb td tung va co quan 
tien binh to tung mdi chi nhin thay mat tieu 
cue mi chua nhan thuc dugc mat tich cue 
cua ngudi bio chira, tim mgi cich gay khd 
khan cho ngudi bao chira, co tam ly cho 
ring, viec tham gia to tung cua ngudi bio 
chira se gay cin trd, khd khin cho viec dieu 
tra vu in binh sir. 

Thic ba, cdn cd nhan thirc chua thong 
nhat giira cic co quan tien hinh td tung 
trong vide thuc bien thu tue, trinh tu de bio 
dim quyen con ngudi cua ngudi bi tam giio, 
bj can, bj eio. 

Thir tu, ve ning lire, trinh dp cua ngudi 
bio chioa cdn nhidu ban che, sd lugng luat su 
khong dip img dugc vdi yeu cau cii cich tu 
phip. Mpt so lugng khong nho luat su con 
ban che ve dao due nghe nghiep, chua thuc 
sir quan tam den van de bio ve quyen con 
ngudi cua than cbii. 

3. Mpt so kien nghj, de xuat de bao 
dam quyen con nguoi cua nhirng nguoi bj 
tinh nghi pham toi trong to tung hinh su 

Thu nhdt, de nghi cic co quan chirc 
nang sua ddi BLTTHS mpt cich toin dien 
theo hudng bao dim quyen con ngudi cho 
ngudi bi tam giio, bi can, bi eio ndi rieng va 
cho nhtrng ngudi tham gia td tung ndi 
chung. Cu the: 

- Sira ddi, bd sung Dilu 10 BLTTHS 
theo hudng ngudi bi tam gitr phii dugc giai 
thich vd trich nhidm chung minh tpi pham la 
cua CO quan tien hinh td tung, bj eio khPng 
CO trich nhiem chimg minh minh vd tpi, 
giong nhu ^iiyen duac im ldng theo quy djnh 
cua mpt sd nudc tren the gidi. Didu niy se 
trinh cho ngudi bi tam gitr dua ra nhtrng 
chung cir, ldi khai bat lgi cho minh trudc khi 
cd su tham gia, tu van cua ngudi bio chtra. 

- Cd quy djnh chi tiet, cu the ve thu tuc, 
trinh tu mdi ngudi bio chioa, tir chdi ngudi 
bio chiia, giim thieu nhtrng dieu luat tiiy 
nghi, thay vao dd la nhiong dieu luat bit bupc 
ngudi tien binh td tung pbii thuc bien dd bio 
dam quydn con ngudi cho ngudi bj tam gitr, 
bj can, bi eio trong qui trinh dieu tra, truy to, 
xdt xur. Quy djnh chi tiet ve trinh tu, thu tuc 
dit tien thay cho bien phip tam giam. 

- Can quy dinh trong BLTTHS theo 
hudng ting cudng hon nioa vai trd cua ngudi 
bao chira trong qui trinh dieu tra, truy td, xdt 
xu; quy dinh theo hudng, luat su cd quyen tu 
minh thu thap chung cir gd tpi cho bj can, hi 
eio; cP quyen gap rieng bi can, bj eio bj tam 
giani; can thiep sau hon vio qui trinh giai 
quyet vu in, cd co che de bio dim cho viec 
thuc hien cic quyen cua luat su dugc quy 
dinh trong BLTTHS. 

- Can cd quy djnh ve chirng cir dien tir, 
theo dd, can quy djnh trong qui trinh hdi 
cung bi can, bj eio bit bupc pbii ghi am, ghi 
hinh v i dua vio hd so vu in. Didu niy 
khdng nhung se giup cho bi can, hi cao 
khdng bi tra tan, birc cung, nhuc binh trong 
qui trinh bj hdi cung mi cdn thuan lgi cho 

(Xem tiep trang 69) 
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Mac dil Luat Ky kei, gia nhap vi thuc 
hien didu udc qud'c te nam 2005 cting da cd 
mpt sd didu khoan dd cap den npi dung kidm 
tra, giim sat nhu Didu 100, lOI, 102... 
nhung de boat dpng kiem tra giim sat thioc 
sir la cdng cu kidm soit cd tfnh chat thudng 
xuyen gdp phin tang cudng su hoin thien 
ciia he thdng phip luat qud'c gia, dim bio sir 
tuong thich hii hoi gitra luat qud'c gia va 
Luat Qudc te, phip luat Viet Nam cin cd 
quy djnh cu the ban nioa vd eg che' giim sit, 
irach nhiem phdi kei hgp giira cic eg quan 

\Ai HOA HdA GIUA PHAP LUAT ... 

hiru quan... de tranh chdng chdo trong lp 
trinh tie'n hanh cting nhu dam bao cho cic 
quy djnh bien banh trong ITnh vtoc niy cd 
tfnh khi thi. Dac biet cin bo sung chirc nang 
kiem tra, giim sit viec thtoc thi didu udc 
qud'c te cho ci Bp Tu phip - co quan hien 
dang chju trich nhiem chinh trong viec thim 
djnh didu udc qud'c te. Viec xic lap chtic 
nang niy cho Bp Tu phip dam bao tfnh lien 
tuc, nhit quin trong loan bp lp trinh ky kei, 
gia nhap va thuc hien didu udc qudc te cita 
Viet Nam'. 

' Theo Luat nam 2005, ngoai viec cd the la co quan de xua't ky kei hoac gia nhap dieu udc qud'c te, chiic nang 
chinh cua BpTu phap trong ITnh vuc dieu udc qud'c te la tham dinh dieu udc qud'c te. 

(Tiep theo trang 64 - Mpt so van de ve ...) 

kiem sit vien kbi bupc tdi trudc tda trong 
trudng hgp bj eio phin cung. 

- Sira ddi Chuong 34 BLTTHS vl thu 
tiac rill ggn theo budng ip dung thu tue rut 
gon khdng nhtrng thuan tien cho co quan vi 
nguoi tien hinb to tung mi pbii eP lpi ebo bj 
can, bj eio de bo tu nguyen hgp tie vdi 
ngudi tidn hinh tP tung trong qui trinh giii 
quyet vu in theo thu tuc rut gon. CP nhu vay 
mdi bao dim ePng bang gitra bj can, bj eio 
ap dung thu tuc thong thudng vdi bj can, bj 
eio dugc ap dung thu tuc rut gon, bio dim 
dugc quyen con ngudi cho hg kbi ip dung 
thti tuc niy. 

Trong thdi gian chd sira ddi, bP sung 
BLTTHS nam 2003, eie co quan lien binh tP 
lung trung uong can cP nhtrng budng dan ddi 
vdi nhirng didu luat quy djnh chua rd ring, 
con ed nhieu cich bidu khac nhau de bio dam 
phip luat dugc ap dung mgt cich thdng nhat, 
bao dim quyen cho bj can, bj eio. 

Thu hai, cic co quan tidn hinh td tung 
can quan tam ban ddn cdng tic ren luyen 
pham chat dao dire, ning cao trinh dp ly luan 
chinb trj, nghiep via ciia ngudi tien hinh td 
lung. Ngudi tien hinh td tung phii nhan thirc 

dugc tam quan trgng cua viec bio dim 
quyen con ngudi trong qui trinh tien hinb tP 
tiang, phai dugc quin triet nhtrng tu tuong 
cbi dao cua Ding vi Nhi nudc ve van de 
nhan quyen ndi chung vi nhan quyen doi vdi 
ngudi bj tam giir, bj can, bj eio ndi rieng. 
KhPng ngimg hgc tap nang cao trinh dp de 
mpt mat dip img dupc ydu cau nhiem vu 
trong tinb hinb mdi, mpt mat bio dim dugc 
nhirng quyen vi lgi ich hgp phip ciia ngudi 
pham tpi. 

Thir ba, Nhi nude cin tang cudng dau 
tu CO sd vat chat, trang thiet bj lim vide cho 
cic CO quan tu phip, bio dim ebo cic eo 
quan tu phip cd du dieu kien lim viec. Die 
biet chti y den vide nang cap cho he thong 
nha tam gitr, trai tam giam, che dp dPi vdi 
ngudi bj tam giio vi tam giam. Cd che dp dii 
ngp hop ly dPi vdi cin bg lam cPng tic tu 
phip de hp chuyen tam, tan tuy vdi cdng 
vide, bet IPng phung sto nhan dan. 

Thu tu, ting cudng dio tao de bo sung 
dpi ngti luat su, nang cao chat lugng, trinh 
dp chuyen mPn nghiep vu, dao dire nghd 
nghiep cho dpi ngti luit su dd dip img dupc 
vdi yeu cau cii cich tu phap. 
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