
cAc BIEN PHAP PHAP LY BAO VE NHA DAU TU TREN 
THI TRl/CfNG CHUNG K H O A N 

1. Din nhap 
Bio ve nhi diu tu cbiing khoin, dac biet 

ddi vdi cic nhi diu tu Ii ca nhan, nhu ciu cd 
thuc va cin thidi d mgi qudc gia, ke ci 
nhirng qud'c gia cd lich sir blnh thinh va phit 
tridn thi trudng chirng khoin lau ddi'. Nhu 
ciu nay xuit phit tit chirc nang, nhiem vu vi 
ban chit cita thi trudng chiing khoin vi tir 
nhtrng nguyen Iy eg ban trong nen kinh te thi 
trudng. 

Tai Viet Nam, bio ve quyen Igi nhi diu 
tu da dugc ghi nhan nhu mpt nguyen tic cua 
phip luat chung khoin va dang dupc td chirc 
thirc thi. Song, trong qui trinh td chtic thuc 
thi nguyen tic nay vudng phai mpt sd rio 
cin nhat djnh. Hien tupng xam hai den 
quydn lpi cita nhi diu tu chirng khoin khdng 
phai la dem le, hiem hoi tren tbi trudng 
chirng khoin Viet Nam trong thdi gian qua. 
Nha diu tu chirng khoin, dac biet nha diu tu 
la ca nhan bi chen ep, bd roi va vd vgng trdn 
thi trudng chirng khoin. Chi sd ve miic dp 
bao ve nhi diu tu theo dinh gii xe'p bang 
CLia Ngan hing The gidi khdng cii thien qua 
cac nam^ Bao ve quyen Igi cua nha diu tu 

TS. Luat hpc. Dai hpc Luat TP. Ho Chi Minh. 
' Ve hinh thiic van ban phap luat bao ve quydn lpi nha 
dau tu chung khoan co thd khac nhau a mdi quoc gia. 
Vi du: Tai Cpng hoa Lien bang Nga ban hanh mpt 
dao luat ridng: Luat vd bao ve quydn va lpi fch hop 
phap cua nha dau tu cac giay td co gia tu thang 2 nam 
1999. Cpng hoa Uzebekistan cung ban hanh Luat vd 
bao vd quyen ciia nha dau tu trdn thi truong chung 
khoan vao nam 2001. Mpt sd qudc gia khac khdng co 
mdt dao lual rieng bidt, nhung qui dinh phap luat ve 
bao ve nha dau tu duac qui dinh trong Luat Chung 
khoan va thi truang chung khoan, Luat Cdng ty cd 
phan, phap luat vd hoat dpng kiem loan.,.. 
' Trong Bao cao mdi trudng kinh doanh 2010 do Ngan 
hang The gidi (WB) cdng bd ngay 9/9/2009, chi sd 
bao vd nha dau tu d Viet Nam khdng dupc cai thien 
han bao nhidu, tiep tuc a nhdm "dpi sd", xep hang 
172/183 ndn kinh te dupc khao sat, tiic tut hang so 

Nguyen Vdn Vdn* 

chung khoin ddi khi chi dtmg lai Ii khiu 
hieu de hd hio trong cic ky hgp Dai hdi 
ddng cd ddng hoac de trang trf tai cic cdng 
ty cbiing khoin. Hien tugng niy lam nhut 
chf nhi diu tu, Iam vin due mdi trudng diu 
tu vi nguy hiem hon cd thd din den thim 
hga cho thj trudng cbiing khoin. 

Dudi phucmg dien hgc thuat vi thuc tidn 
td chtic thuc thi phip luat d Viet Nam chua 
cd sto thdng nhit vd cic bien phip bio ve 
cting nhu tdng kei, dinh gii tfnh bieu qua 
ctia cic bien phap bio ve nhi dau tu di vi 
dang ip dung. Bii viet niy la nghien ciiu 
budc diu vd nhirng npi dung tren trong didu 
kien kinh te - xi hpi vi be thdng tu phip 
Viet Nam hien binh. 

Trong khoa hpc phip ly vi phap luat 
thuc dinh cic nudc, cic bien phip bio ve nha 
diu tu chirng khoin cd the phan loai theo 
nhieu tieu chf khic nhau\ Neu dua vio tfnh 
chit cua cic bien phip cd the chia thinh: i) 
Cic bien phip kinh te; ii) Cic bien phap 
phip ly; iii) Cic bien phap mang tinh xi hpi 
nhu giio due, van dpng tuyen truydn. Ne'u 
dua vao tieu chi thdi gian cita qui trinh diu 
tu chiing khoin, cic bien phip bio ve nha 

vai miic 165/178 cua nam 2009. Danh gia ve miic dp 
bao vd nha dau tu, chi sd' miic dp cdng khai thdng tin 
(thang did'm 0 - 1 0 ) Viet Nam dat 6 diem, chi so miic 
dp trach nhidm cua thanh vidn hdi ddng quan tri, Viet 
Nam chi dat 0 did'm, chi sd dp dd dang ciia cd ddng 
thuc hidn vide khieu kien Viet Nam dat 2 didm, chi so 
miic dp bao vd nha dau tu Viet Nam dat 2,7 diem. 
' Vi du cac chuyen khao sau; ArapKOB M.M, YMeHHe 
0 ueuHbix eywarax. Hsa, 2, M. 1994; OopMbi 
sauiHTbi npae iiHeecTopoB B c(|)epe pbiuKa ueiiHbix 
Oywar, flozi pea,; TpeyuiHHKOB M.K. - M,: ropoxieu, 
2000; mEPBHHHH C C , Cnoco5bi H (i)opMbi 
sauiHTbi npas HHsecTopoB //HpaBO M 3K0H0MHKa, N 
12, 2004; YHJibHM 3 , Barjiep, MapnanH E, fauiM-
BaT.riep, KopnopamiH H ueuHbie 6yMarn no npasy 
PoccHH H CLUA. M,; 3epua.rio, 1997. 

29 



IHA NUdc VA PHAP LUAT SO 6/2010% 

diu tu chiing khoin cd the chia thanh: i) Cac 
bien phip bio ve d giai doan phit hanh va 
niem yet chirng khoin; ii) Cic bien phip bao 
ve trong giai doan giao dich chiing khoan; 
iii) Cic bien phip bao ve trong giai doan giai 
quyet tranh chap. Neu dua vao tieu chf cic 
ddi tugng cd the xim hai quydn lgi nha diu 
tu, cic bien phip bao ve nhi diu tu chung 
khoin cd the: i) Bao ve nha dau tu trong 
quan he vdi td chiic phit hinh va td chiic 
niem yet; ii) Bio ve nhi dau tu trong quan he 
vdi cic chu the kinh doanh dich vu chung 
khoin tren thi trudng chiing khoin; iii) Bao 
ve nha diu tu trong quan he vdi cac nha dau 
tu khic. . . Trong bai viet nay cbiing tdi tam 
chia cic bien phap bio ve nhi dau tu chiing 
khoin thanh ba nhdm: i) Bien phip tu bao 
ve; ii) Bien phip bao ve do cac eg quan quan 
Iy nha nudc thuc hien; iii) Bien phip bao ve 
bing con dudng td tung tda in. 

2. Bien phap tu bao ve 
Cd the khing dinh, trong dieu kien xa 

hpi - kinh te binh thudng, khdng ai cd the 
bio ve minh tdt hem, hieu qua hem la chfnh 
minh bao ve cho minh". Trong boat ddng diu 
tu tren thi trudng chung khoan, neu nhi dau 
tu khdng cd y thiic tu bao ve, khdng cd nhu 
cau dugc bao ve va khdng hanh ddng de tu 
bao ve minh tbi Nha nudc hay bat ky chii the 
nio khic kbdng the can thiep dugc vdi muc 
dfch bao ve cho hg. 

Ve nguyen tic, tham gia vao boat ddng 
diu tu tren thi trudng chiing khoin tiic la 
tham gia vio quan he phip luit kinh doanh -
thucmg mai, mdi nha diu tu du la ci nhan 
hay td chiic, qui md, tiem luc tai chinh Idn 
hay be deu biet va budc phai biet nhiong luit 
chgi vi nhiJng kie'n thiic tdi thieu trong linh 
vuc niy. Vi viy, dudi phucmg dien Iy thuyet, 
tu bin than nha diu tu hanh dpng de tto bao 
ve la bien phip bao ve hieu qua nha't. Ciing 
cin khing dinh them ring, nhirng nhin dinh 

trgn chi dting va phii hgp trong mdt mdi 
trudng, dieu kien dau tu binh thudng. 

Tuy nhien, nha dau tu chiing khoin, dac 
biet la cac nha dau tu ci nhin khdng chuyen 
nghiep tham gia vio hoat ddng diu tu chiing 
khoin tren thi trudng chung khoan Viet Nam 
hien nay khd cd the tu bao ve mdt each hieu 
qua bdi cac nguyen nhin sau: 

Thd nhdt: Nhu da phan tfch, tren thi 
trudng chiing khoan chua bao gid vi cd le 
khdng bao gid xuat hien tinh trang thdng tin 
can xiJng^ Su khdng can xiing ve eg hpi tie'p 
cin thdng tin, thdi diem tiep can thdng tin, 
tfnh chi tiet va tfnh chinh xic ndi dung thdng 
tin se din ddn hSu qua bit Igi cho nha diu tu 
cho du dd la nha diu tu thdng thai. 

Thd hai: Cic cdng doan ciia boat ddng 
diu tu chung khoan va eg che van hinh cua 
thi trudng dugc trg giiip ciia cdng nghd thdng 
tin. Chiing khoin khdng cdn dugc phat hanh 
dudi hinh thiic chiing chi mi chii yeu dudi 
hinh thiic biit toan ghi sd hoac dii lieu dien 
tto. Tien vi chung khoan cua nha dau tu dugc 
quan Iy tren tai khoan do nha diu tu md tai 
cdng ty chumg khoan. Qui trinh dat lenh, 
nhap lenh, khdp lenh vi thii tuc thanh toin, 
luu ky cbiing khoin deu tu ddng hoac ban tu 
ddng. Cdng nghe nay do Sd Giao dich chiing 
khoin va/hoac Cdng ty chiing khoan trang 
bi, kiem soat, bao mat va td chiic van banh. 
Trong dieu kien dd, mdt nha dau tu binh 
thudng se khdng bao gid cd co hdi kiem soit 
dugc eg che vin hanh nay. Trong thuc te viec 
chen lenh, hiiy Idnh didn ra anh hudng 
nghiem trgng den quyen va Igi fch ciia nha 
diu tu song nha diu tu khdng bao gid biet va 
khdng cd du kha nang biet su vi pham nay. 
Viec thu thap chiing cii de chiing minh cic vi 
pham niy ciia Cdng ty chiing khoan li vipc 
khdng the ddi vdi nha diu tu. 

* Nhung ngoai le ddi v6i nhan dinh trdn c6 thi t6n tai 
trong trucmg hap ngudi duoc bao vd la tre em, ngucti 
han che nang lire hanh vi, ngucri khuyei tat... vi hp 
khdng kha nang tu bao ve. 

' Vi thdng tin bai can xung trong thj trudng va cich 
thiic ki^m scat thdng tin tac dpng thj trucmg la nghidn 
ciiu dat giai Nobel kinh td' nam 2(X)1 cua cdc giao su 
George A. Akerlof, A. Michael Spence va Joseph E. 
Stiglitz; Xem thdm: Joseph E. Stiglitz (2008), Van 
hanh loan cdu hoa, Nxb. Tre, 2008 (Ld Nguydn dich). 

30 



?o«>cs:̂ occcccoc^*ccccoccc< ^ C / i C BIEN PHAP PHAP LY 

Thic ba: Trong quan he diu tu chung 
khoin cac hgp ddng do nhi diu tu giao kei 
vdi cic ddi tic khic (cdng ty chirng khoin vi 
cac td chirc kinh doanh dich vu chirng 
khoin) phin ldn thupc nhdm hpp ddng theo 
mau^ Nhung didu khoin trong hpp ddng nay 
do bdn kinh doanh dich vu chiing khoin soan 
thao, nhi diu tu chi cd hai lira chpn: hoac la 
tir chdi toan bp hoac ddng y toin bp cic didu 
khoan ciia hpp ddng. Trong khi do, cic dieu 
khoin cua hpp ddng nay cd the cd nhidu bit 
lpi cho nhi diu tu hoac quydn vi nghia vu 
ciia cic ben khdng tucmg xirng. Phin Idn cic 
miu hgp ddng md tii khoin giao dich chiing 
khoin ciia cic cdng ty chiing khoin khi so 
sai vi gidng nhau ve npi dung. Chung tPi 
khdng dim khing dinh ring cd sto thdng 
ddng, thda thuan ngim giiia cic nhi kinh 
doanh dich vu cbiing khoin song dieu dd 
thay Ii nhi diu tu khdng cd su lua chpn Idn 
cho dil sd lugng cac cdng ty chirng khoan 
hien nay la khdng nhd. 

Thic tu: Trong cic ITnh vuc diu tu, kinh 
doanh khic, tap quin "budn cd ban, bin cd 
phudng" da binh thinh, cbi phdi vi dugc ap 
dung hieu qua. Trong khi dd, trong hoat 
dpng diu tu chiing khoin, cic nha diu tu ci 
nhin hanh dpng dem le. Mac dii Hiep hdi cic 
nha diu tU tai chfnh da dupc thinh lap, song 
phan ldn hpi vien li cic nhi dau tu - td 
chirc'. Mat khac, cic phucmg thirc diu tu tap 
the va khung phap Iy cho boat dpng diu tu 
tap the chua hoin thien, vay nen khi tham 
gia vio thj trudng chung khoin cic nhi diu 
tu khdng chi phai tra chi phi dau tu khi cao, 
hieu suit diu tu thip ma cdn inh hudng ddn 
hieu qui kha nang tto bao ve cua hg. 

Thic ndm: Khic vdi cic nhi diu tu chung 
khoin d cic qud'c gia cd thi trudng chiing 
khoan phit trien, cic nha diu tu chung 

^ Hap ddng theo mau dupc qui dinh tai Didu 406 Bd 
luat Dan su Viet Nam 2005; xem thdm: Nguydn Van 
Van, Hop ddng theo mau va vain bao vd quyen lpi ngudi 
tidu dimg; Tup chi Khoa ligc plidp ly, sd 4 nam 2000. 

Theo thdng tin tir website cua Hiep hdi cac nha dau 
in tai chi'nh: 
http://www.vafi.org.vn/2006/members.php 

khoin Viet Nam phin Idn hieu biet so sii 
hoac chua cd kie'n tbirc diu tu cbiing khoin. 

Vdi nhtrng nguyen nhan ndi tren, nha 
diu tu chiing khoin tren thi truong chiing 
khoin Viet Nam hien nay chua cd khi nang 
tu bio ve minh mpt cich biou hieu cho dii hp 
y thtic vi cd nhu ciu dugc bio ve. 

3. Bien phap bao ve nha dau tu churng 
khoan do cu quan quan ly nha nudc thuc 
hien 

Ciing nhu trong cic Iinh vioc khic ciia 
ndn kinh te thi trudng, trong ITnh vuc chiing 
khoin Nha nudc tham gia vio quan be nay 
vdi tu cich li cbii the quin Iy thi trudng 
nhim duy tri trat tu cita thi trudng, bio ve 
quydn va lgi fch cua cic chu the tham gia thi 
trudng, dac biet Ii cic nhi diu tu Ii ci nhan, 
cd tiem lire tii chfnh yeu. Didu nay dugc ghi 
nhan tai Didu 7, 8 va chucmg IX cua Luat 
Chiing khoin 2006. Tai cic qui dinh phip 
luat ndi tren, Uy ban Chirng khoan nha nudc 
(thupc Bp Tai chfnh) li co quan chuyen trich 
quin ly nha nudc vd chirng khoin va thi 
trudng chirng khoan vdi cic thim quyen cap, 
thu hdi giiy chirng nhan chao ban chirng 
khoin ra cdng cbiing, tiep nhan dir lieu dang 
ky cdng ty dai cbiing, cip va thu hdi giiy 
phep thanh lap va hoat dpng cita cic td chirc 
kinh doanh djch via chirng khoin, td chirc va 
quan ly, giim sit thj trudng va thanh tra, 
giim sit, xir phat vi pham hinh chinh^ Luat 
Chiing khoin qui djnh Uy ban Chirng khoin 
nha nudc cd trich nhiem thu ly don khieu 
nai, to eio cita td chirc, ci nhan, trong dd cd 
khieu nai, td eio ciia nha diu tu. Qui trinh va 
thdi ban giii quye't khieu nai, td eio lien 
quan den ITnh vtoc chiing khoin vi thi trudng 
chung khoin dupc qui djnh cu the tai Dieu 
133 Luat Chirng khoin. 

Khdng thd phit nhan nhirng thinh cdng 
cua Uy ban Chiing khoin nhi nudc. Tuy 
nhien, day khdng phii li bien phip duy nhit 

» Quyet dinh 112/2009/QD-TTg ban hanh ngay 
11/09/2009 Vd vide quy dinh chiic nang, nhiem vu, 
quyen han va co ca'u Id chuc ciia Uy ban Chiing khoan 
nha nuac thudc Bd Tai chinh. 
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vi cing khdng phii li bien phip bao ve thiet 
thirc vi hieu qui nha diu tu cbiing khoin 
trong didu kien hien nay. Nhin djnh tren 
xuit phit ttr cic Iy do sau: 

Thic nhdt: Vdi su tang nhanh ve qui md 
cua thi truong, sd lugng cic td chirc phit 
hinb, cdng ty dai chiing, cdng ty niem yet, 
cdng ty chirng khoin, cdng ty quin Iy quT va 
cic td chiic kinh doanh djch vu chung khoin 
khic, CO quan thanh tra chirng khoin chua 
dil nhan luc, phuong tien vi thim quyen de 
tien hinh boat dpng giim sit, kiem tra, thanh 
tra viec thuc thi phip luat de bao ve nhi diu 
tu. Trong khi do, nhtrng hinh vi vi pham 
phip luat trong ITnh vuc chirng khoin nhu 
giao djch npi giin, mua bin khdng, Iam gii 
dupc thuc hien tinb vi. 

Thic hai: Cic bien phip xu phat vi pham 
binh chinh chua du manh de ngan chan vi 
loai bd cic binh vi vi pham nay, mac dti cic 
mirc phat tidn bien nay di dugc sira ddi theo 
budng tang len mirc td'i da li 500 trieu ddng 
cho mpt sd hinh vi vi pham''. Mat khic, mac 
dil phip luat co qui dinh cic bidn phip xir 
phal bd sung song kbdng phii Iiic nio ngudi 
cd thim quydn ra quyei djnh xir phat cting ip 
dung cic hinh thuc xir phat bd sung niy. Vi 
vay, nhidu hinh vi vi pham trong thuc te cd 
thd mang lai cho ngudi vi pham cic khoin 
lpi ldn hon sd tidn bj phat trong trudng hgp 
hinb vi bj phit hien va xir Iy. 

Thit ba: Trudng hgp td chirc phit hinh, 
cdng ty dai chiing, td chirc niem yet, cdng ty 
chirng khoin vi pham phip luat, gay thiet hai 
cho nhi diu tu thi bj xir phat vi thu hdi Igi 
nhuan tir hinb vi vi pham phip luat niy. Tuy 
nhien, loan bp tidn phat vi tidn, tii sin bi 
tjch thu npp vio ngan sich nha nudc, trong 
khi dd thiet bai thi nhi diu tu vin ginh chiu 
mi khdng dupc bti dip, phuc hdi thfch ding. 
Vdi CO che nhu vay kbdng khuyen khfch nhi 
diu tu giim sit, kiem tra, phit hidn va td eio 
cic hanh vi vi pham trdn thj trudng cbiing 
khoan. Vin biei ring, bin chit ciia xir phat 

vi pham hinh chinh vi kien bdi thudng thiet 
hai li khic nhau vi khdng thay the cho nhau. 
Viec chip hinh quyei dinh xir phat vi pham 
hinh chfnh khdng giii phdng khdi trach 
nhiem cua ben vi pham phai bdi thudng thiet 
hai, cung khdng loai bd quyen cua nhi diu 
tu dugc khdi kien yeu ciu bdi thudng thiet 
hai. Tuy nhien, de thing kidn trong vu kien 
ddi bdi thudng thiet hai, nhi diu tu phii thu 
thip chung cti de chimg minh thiet hai va 
mdi lien he nhin qua gitra hinh vi vi pham 
vi thidt hai. Day Ii viec "md kim diy bd", 
bdi nha diu tu khdng cd dieu kidn, khdng cd 
kha nang tie'p can cic sd sich, chirng ttr cua 
cic ci nhan, td chirc vi pham de chimg minh 
thinh cdng mdi lien he nhan qua nay. Rdt 
cupc thidt hai ctia nha diu tu vin khdng dugc 
bdi thudng, khdi phuc. Theo Luit Bao ve 
quyen vi Igi fch cua nha diu tu tren thi 
trucmg giay td cd gia cua Cdng hda Lien 
bang Nga, so tien phat npp vio ngin sach 
Lidn bang, ngan sach chu the Lien bang theo 
ty le % nhit dinh, phin cdn lai npp vio quT 
du trii nhim bit dip nhtrng thiet hai cho nha 
diu tu la ca nhin trong nhtrng trudng hgp 
dac biet'". 

4. Bao ve nha dau tu chiirng khoan 
bing con dudng toa an 

Phii thira nhin rang tda in Ii dia chi tin 
cay de bao ve quyen va Igi fch hgp phip cua 
cdng din ndi chung vi nhi diu tu chung 
khoin ndi ridng. Bidn phip bao ve nhi diu tu 
qua con dudng khdi kien ra tda in di dugc 
thuc tidn cbiing minh la htru hieu nhit va 
dugc sit dung nhieu nhit d cic nudc. 

Phip luat chiing khoin Viet Nam cung 
ghi nhan bidn phip nay tai Dieu 132 Luat 
Chiing khoin: "Td chtic, ci nhan bj thiet hai 

' Phap lenh sd 04/2008AJBTVQH12 ngay 2/4/2008 
sira ddi, bd sung mdt sd dieu ciia Phap lenh Xir ly vi 
pham hanh chinh. 

'" Dieu 12 Luat Cpng hda Lien bang Nga "ve Bao vf 
quyen va lai ich hop phap ciia nha dau tu tren thi trudng 
giay td cd gia" ngay 12 thang 2 nam 1999 va Luat sira 
doi, bo sung lan I ngay 30/12/2001, sira doi, bo sung lan 
2 ngay 09/12/2002, \kn 3 ngay 23/12/2003 
(OEflEPAJlbHblH 3AKOH o sauiHTe npas H 
SaKOHHblX HHTepeCOB HHBeCTOpOB Ha pblHKe UeHHblX 

6yMar" or 05.03.99r. Xs 46-03, HpuHJiT 
rocyflapcTBeHHoii /tywofl 12 (JjCBpana 1999 roaa, 
Oflo6peH CoaeTOM OeaepauHH IS (Jjcspajia 1999 roiia). 
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hoac tdn thit do banh vi vi pham quy djnh 
ciia Luat niy vi phip luat khac cd hen quan 
CO quyen tu minh hoac cimg vdi td chtic, ci 
nhan bj thiet hai khic tie'n hanh khdi kien de 
yeu cau td chirc, ci nhan gay ra thiet hai phai 
bdi thudng" va khoin 1 Didu 131 Luat 
Chiing khoin 2006 qui dinh: "Tranh chap 
phat sinh trong boat dpng cbiing khoin va thi 
trudng chirng khoin tai Viet Nam co the 
dupc giai quydi thPng qua thucmg lupng, hoi 
giai hoac ydu ciu trpng tii hoac toi in giii 
quyet theo quy djnh ciia phip luat". 

Tuy nhien, trong thuc te cac tranh chip 
phat sinh trong hoat dpng diu tu chiing 
khoan dupc tda in thu Iy, giii quyei trong 
thdi gian qua khi hiem hoi, phin ldn la cic 
Iranh chap lien quan de'n boat dpng chuyen 
nhupng cd phin, phan chia cd tire, phan chia 
quydn mua cd phin hoac tranh chap lien 
quan den trinh tto, thu tuc vi hieu luc ciia cic 
nghj quyei, quye't dinh ciia lanh dao cdng ty 
cd phan. Ly giai nguyen nhan cua tinh trang 
nay, theo chiing tdi, cd cic nguyen nhan sau: 

Thi'c nhdl: Cho de'n thdi diem hien nay 
chua CO van bin hudng din cua tda in nhan 
dan tdi cao vd thii tuc thu ly va giai quyei cic 
tranh chap lien quan de'n boat dpng diu tu 
chirng khoin, didu nay cd nghTa se ip dung 
theo thii tuc chung dupc qui dinh tai Bd luat 
Td tung Dan su nam 2004. Vdi thu tuc nay 
CO the lam nin long nha diu tu khi cd y dinh 
khoi kien bdi thu tuc, trinh tu td tung tda in 
phirc tap vi thdi gian va chi phf cho vu kien 
khdng nhd. 

Thic hai: Vdi cic qui djnh vd nghia via 
chung minh va thu thap chung cir theo Bd 
luat Td tung Dan sir bien hinh thi nha diu tu, 
dac biet Ii cic ci nhan se roi vio tinh trang 
"con kie'n mpt chan kidn cu khoai", bdi nhi 
diu tu khdng cd eg hpi tie'p can sd sich, 
chihig ttr cung nhu cic dir lieu cua cong ty 
chirng khoin, td chirc phit hanh, cong ty 
quan ly quT. 

Thic ba: Viec xic dinh thiet hai de yeu 
ciu ben gay thiet hai bdi thudng va mdi lien 
he nhan qui gitra banh vi vi pham vi thiet 
hai la yeu ciu mi khdng phai nha diu tu nao 
cung chirng minh dupc bdi tinh phirc tap 

trong viec xic dinh gii chirng khoan trong 
boat dpng diu tu chirng khoin. Vi du, trong 
trudng hpp ngudi biei thdng tin npi bp, sir 
dung thdng tin niy dd mua, bin chirng khoin 
hoac tiei Ip thdng tin niy de ngudi khic mua, 
bin cbiing khoin thu Ipi bat chinh. Hanh vi 
niy rd rang gay thiet hai cho nhi diu tu, 
song de xic dinh miic thiet hai cho mpt nhi 
diu tu cu the Ii viec khPng the. 

Thii^ tu: Nhiong vudng mic vi ban che 
trong viec xac dinh chii the co quydn khdi 
kien lim giim hidu qua ciia bien phip niy. 
That vay, theo Didu 56, Didu 161, 162 Bp 
luat Td tung Dan sto nam 2004 tbi quydn khdi 
kien, de yeu cau tda in bio ve quydn va lgi 
ich hgp phip cita nhi diu tu chi cd the chfnh 
Ii nhi dau tu cd quydn va lgi fch bi cho la 
xam hai". Cic chu the khic kbdng the nhan 
danh nha diu tu thuc hien quydn khdi kien 
ne'u khdng dugc uy quydn. Trong khi dd cic 
nhi diu tu chiing khoin, dac biet la nha diu 
tu ci nhan khd cd the thuc hien quydn niy 
trong thtoc te bdi nhtrng ban che da phan tich 
d tren. 

Khic vdi phip luat Viet Nam, phip luat 
Cpng hPa Lien bang Nga cho phep cic Hpi, 
Hiep bpi nhi diu tu ci nhan tren thj trudng 
giiy td cd gii dugc quydn khdi kien dd yeu 
ciu tda in bao ve quyen vi Igi fch ciia cic 
nha diu tu ci nhan (thanh vien cua Hiep 
hpi)'^ Ngoii ra, phip luat Cpng boa Lien 
bang Nga cung cho phep Uy ban hinh phip 
Lien bang vd thj trudng cic giiy td cd gii 
dupc quydn khdi kien ra tda in trong cic 
trudng hpp sau: 

- De bio ve quydn vi Igi fch ciia Nha 
nudc, Igi fch cdng cpng vi Ipi fch dupc phip 
luit bio ve ciia nhi diu tu; 

" Dieu 162 Bd luat To tung Dan su nam 2004 chi ghi 
nhan quyen khoi kien vu an dan su de bao vd quyen 
va ldi I'ch hop phap ciia nguai khac gidi han trong 2 
trudng hpp, dd la co quan vd dan sd, gia dinh va tre 
em, Hdi Lidn hiep phu nir va Cdng doan ca'p trdn ciia 
cdng doan cd sd trong nhirng trudng hpp dac bidt 
dupc phap luat qui dinh. 
' Khoan 1 Dieu 18 Luat Cdng hda Lien bang Nga ve 
Bao vd quyen va lpi I'ch hpp phap ciia nha dau tu tren 
thi trudng giay td cd gia, tldd. 
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- Phi sin phip nhan hoac cham diit boat 
dpng cua ci nhan kinh doanh dich vu chung 
khoin nhung khdng cd giiy phep; quyd't dinh 
buy bd dgt chio ban; ve yeu ciu tuyen giao 
dich cic giay td cd gii vd bieu'^ 

Thic ndm: Viec xic dinh tu cich tham 
gia vu kien cua cic chit thd khdng tham gia 
trtoc tiep vao quan he vdi nha dau tu nhung 
cd ldi cd y gay thiet hai cho nhi diu tu cdn 
nhidu bit cap. Nhiing chii the niy cd the la 
cdng ty kiem toin, kiem toin vien, cic td 
chtic djnh miic tfn nhiem, td chtic dinh gia 
tii sin, td chiic bao linh phit hinh, td chirc 
tu van phit hanh chirng khoan. Ve nguyen 
tic cic chii the niy vi pham phip luat chiing 
klioin, phip luat kiem toin gay thiet hai cho 
nhi diu tu thi cd nghTa vu phai bdi thudng. 
Nhu vay, khi tham gia via kien, nhtrng chu 
thd niy tham gia vdi tu cich ddng hi dem vdi 
td chirc phat hinh hay vdi tu cich ben thti ba 
cd nghTa via hen quan? Vf du vd trach nhiem 
id chirc kiem toin dugc chip thuan, ngudi ky 
bio eio kiem toin bio eio tii cbinb (bd so 
dang ky chao bin cbiing khoin ra cdng 
cbiing hoac hd so niem ydi) cd hanh vi lim 
sai lech cac so lieu, gii mao, thdng ddng giy 
hieu nhim nghiem trgng cho nha diu tu va 
din de'n thidt hai cho nha dau tu. Mac dti 
Didu 17 Luat Chiing khoin 2006 cd qui dinh 
cic chit the niy phii chju trich nhiem. trong 
pham vi lien quan den hd so dang ky chio 
bin chiing khoan ra cdng chiing, nhung 
khdng xic djnh day li trich nhiem true tiep 
vi lien ddi vdi td chirc phit hinh hay giin 
tie'p thdng qua td chtic phit hinh. Phap luit 
chiing khoan cic nudc qui djnh rd co che 
trich nhiem lien ddi cua cic chu the niy, tiic 
li cho phdp nha diu tu khdi kidn cic chu the 
niy vdi tu cich li ddng bi dad\ 

5. Mpt so giai phap nang cao hieu qua 
phap luat bao ve nha dau tu churng khoan 

Ben canh nhtrng bien phap bao ve quydn 
va Igi fch nhi diu tu chirng khoin da va dang 
ip dung vdi nhtrng kei qui khdng thd phii 
nhan, viec tiep tuc hoan thien eg che phap Iy 
dd bao ve nhi diu tu Ii nhu ciu cd thuc va 
phii dugc tie'p tuc nghien ciiu. Vdi muc dfch 
niy, nhiing npi dung dugc trinh biy dudi diy 
se Ii nhirng ggi y sg khai dd tiep tuc hoan 
thien eg che phip Iy bao ve nha diu tu tren 
thi trudng chirng khoin Viet Nam. 

Mpt la: Se htru fch va thie't thuc ndu 
chiing ta nghidn ciiu trien khai md hinh bao 
ve nhi diu tu ci nhan thdng qua viec thanh 
lap mdt td chtic bao ve quydn vi Igi fch cita 
nha diu tu chirng khoin Ii ca nhin. Td chiic 
nay cd the la mdt dinh che tii chfnh cdng, 
phi Igi nhuin do Nhi nudc diu tu vdn ban 
diu. Cic chii the kinh doanh dich via chirng 
khoin tren thi trudng chung khoin cd nghia 
\ai ddng phi de tao lap quT tidn te dto phdng, 
quT niy dugc sit dung de chi tri, bit dip mpt 
phin nhung thiet hai, mat mit cho nhi diu tu 
la ci nhin trong trudng hpp cic chu the kinh 
doanh dich vu chiing khoin bi phi sin, mat 
khi nang thanh toin. Td chiic niy boat dpng 
theo mP hinh va che dp tii chfnh tuong tu Td 
chiic bao hiem tien gui Viet Nam'^ Ngoai ra 
cd the tham khao md hinh boat dpng ciia 
Cdng ty bao ve diu tu chirng khoin My 
(SIPC - Securities Investor Protection 
Corrporation)'^. 

Hai Id: Kinh doanh dich vu chirng khoan 
li ITnh vuc kinh doanh tiem in va chtra dung 
nhidu rui ro. Khi cic chu the kinh doanh 

" Khoan 3 Dieu 18 Luat Cdng hda Lien bang Nga ve 
Bao vd quyen va lpi i'ch hpp phap cua nha dau tu trdn 
thi trudng giay td cd gia, tldd. 
'̂  Khoan 4 Didu 5 Luat Cpng hda Lien bang Nga ve 
Bao \'e quyen va lpi i'ch ciia nha dau tu trdn thi trudng 
giay td CO gia, tldd. 

" Nghi dinh so 89/1999/ND-CP ngay 01/9/1999 cua 
Chinh phu ve bao hidm tidn giri va Nghi dinh so 
109/2005/ND-CP ngay 24/9/2005 sira ddi, b6 sung 
mdt so dieu cua Nghj dinh sd 89/1999/ND-CP, 
" Day la mdt cdng ty phi lai nhuan da dupc Qud'c hdi 
My thanh lap theo Luat Bao vd cac nha dau tu chiing 
khoan nam 1970. SIPC bao dam cho chung khoan la 
tidn mat trong tai khoan cua khach hang dat tai cac 
cong ty chiing khoan thanh vidn trong trudng hop cac 
cdng ty nay cd sai pham trong hoat ddng tren So Giao 
dich chung khoan My. Tat ca cac nha mdi gidi va 
kinh doanh cd dang ky giao dich vdi SEC va cac So 
Giao dich chiing khoan trdn toan nudc My phai la 
thanh vidn cua SIPC Xem thdm thdng tin vd SIPC tai: 
http://sipc.com/index.cfm. 

34 

http://sipc.com/index.cfm


AC BIEN PHAP PHAP LY ... 

djch vu chirng khoin gap rui ro din de'n mit 
kha nang thanh toin, phi sin tbi khach hang 
(nha diu tu) li nhiing ngudi cudi cung ginh 
chju cac riii ro niy. Vdi nhtrng sir mang va 
vai tro cua minh, bao hiem trich nhiem nghd 
nghiep la Ii chin hiiu hieu de bao ve nhi diu 
tu chirng khoan khdi cic riii ro niy. Didu 71 
Luat Chung khoin 2006 qui dinh cdng ty 
chiing khoan phai mua bao hiem trich nhiem 
nghe nghiep cho nghiep vu kinh doanh 
chiing khoan tai cdng ty hoac trich lap quy 
bao ve nha diu tu de bdi thudng thiet hai cho 
nha diu tu do su cd ky thuat vi so suit cita 
nhan vien trong cdng ty. Ke ci cic hoat dpng 
nghd nghiep ciia nhi tu vin diu tu chiing 
khoin, kidm toin vien, nhan vien mdi gidi 
cung khdng loai trir nghTa vu phii mua bao 
hiem trach nhiem nghd nghiep. Trong thdi 
gian qua, so lupng cac cdng ty chirng khoin, 
cong ty quin Iy quT thtoc hien qui dinh niy 
khdng nhidu. De loai bd diem yeu niy trong 
qui trinh td chirc thuc thi phip luat chiing 
khoan, thidi nghT Bp Tai chinb cin ban hanh 
Bp qui tic vd didu kien bao hiem, pham vi 
bao hiem, mite phf bao hidm va ban miic 
trach nhiem bao hiem ddi vdi sin phim bio 
hiem bit bupc trach nhiem nghd nghiep 
trong ITnh vtic kinh doanh dich via chirng 
khoan. Uy ban Cbiing khoan nhi nudc cin 
hudng din cu the danh mtae cac rui ro phai 
bao hiem bit bupc, tang cudng giim sit va 
CO che tai nghiem khac vdi cic dd'i tugng vi 
pham nghTa vu bao hiem trich nhiem nghd 
nghiep bit bupc. Trong cic hgp ddng giiia 
cac chit thd kinh doanh dich vu chung khoin 
vdi khach hang la nha diu tu cin thie't phii 
vien din giiy chirng nhan bao hiem nhu la 
mpt trong nhtrng didu kien vd nang luc chu 
the de cac chu the kinh doanh dich vu chirng 
khoan giao ket hpp ddng vdi nha diu tu. 

Ba Id: Cich thiic tu bao ve hiru hieu nhi't 
la cac nhi diu tu phai lien ket thanh cic hpi, 
h'ltp hdi. Thdng qua cic hdi, hiep hpi nay 
nha diu tu cd the the hien dugc tie'ng ndi, 
nguyen vgng cua minh. Hiep hpi cic nha diu 
tu tai chinh Viet Nam (Vietnam Association 

of Financial Investors-VAFI)" dugc thinh 
lap ngay 05/11/2003 vi di vio boat dpng ttr 
nam 2004. Qua 5 nam boat dpng, VAFI di 
khing dinh dupc vai tro cita minh vi dat 
dupc mpt sd ket qua nhit dinh'\ tuy nhien 
nhtrng boat dpng cua VAFI chu ye'u li tu van 
khoa hpc vi phin bien x i hpi trong qui trinh 
xay dung phip luat vi hoach djnh cic chfnh 
sich kinh te tai chfnh mi chua cd nhirng 
ddng gdp nhieu trong ITnh vuc bio ve quyen 
Igi cua nha diu tu tai chfnh, thanh vien ciia 
VAFI chua phai la dai dien cita cic nhi diu 
tu, dac biet la cic nhi diu tu ci nhan. 

Mat khic, chtic nang, nhiem via cua 
VAFI cung chi gidi ban trong khudn khd cua 
mdt hdi nghe nghiep thdng thudng ma chua 
phai la dai dien cho quydn lpi cua nhi diu tu 
tii chfnh. Theo phip luat mpt sd nudc, thim 
quydn ciia Hiep bpi bio ve nhi diu tu chirng 
khoin bao him ci quydn tham dir cic phien 
hpp, phien didu trin giai quyet khieu nai cua 
nha diu tu do eg quan quan ly nhi nudc ve 
thi trudng chiing khoin tie'n hinh. Cac hpi, 
hiep hpi nay co quydn khdi kien yeu ciu tda 
in bio ve quyen Igi cua hpi vien la cic ci 
nhin diu tu chiing khoin. Thiet nghT nhiing 
kinh nghiem phip luat niy co the tham khio 
va nghien ciru ip dung tai Viet Nam. 

Bdn la: De khai thdng va dam bao quydn 
khdi kien ciia nha diu tu yeu ciu tda an bao 
ve cic quydn va Igi fch bj xam hai, Tda in 
nhin dan td'i cao cin cd nhirng hudng din cu 
the vd qui trinh thu ly don kien cita nha dau 
tu chirng khoin, cich thitc xic dinh tu each 
ngudi tham gia to tung, cich tbirc xic dinh 
thiet hai de bdi thudng cho nhi diu tu.,. 
Ngoii ra, quye't dinh xir phat vi pham hanh 

" Hiep hdi cac nha dau tu tai chinh Viet Nam 
(Vietnam Association of Financial Investors-VAFI) 
dupc thanh lap theo quydi dinh so 74/2003/QD - BNV 
cua Bd Ndi vu ngay 05/11/2003. Tdn chi, muc dfch, 
chiic nang, nhidm vu ciia Hiep hdi cd the tham khao 
tai website: http://www.vafi,org.vn 
'* Xem Bao cao tdng kdi hoat ddng ciia Hiep hdi cac 
nha dau tu tai chinh Viet Nam giai doan 2004-2009, 
http://www.vafi.org.vn 
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chfnh dd'i vdi nhiing hanh vi vi pham phip 
luat chirng khoin do ngudi cd thim quyen 
ban hanh da cd bieu luc cd the xem Ii cbiing 
cu mac nhien mi nguyen dem (nha diu tu) 
khdng cin phai cbiing minh. 

6. Ket luan 

Nhi diu tu chiing khoin Ii nhan vat 
trung tim cua thi trudng cbiing khoin. 
Khdng cd nhi diu tu thi khdng cd thi trudng, 
khdng cd ngudn vdn diu tu, tat ye'u se khdng 
tang trudng vi phit trien kinh te. Bio ve nha 
diu tu chinh la bio ve tbi trudng chiing 
khoin vi dn dinh xi hpi. Phip luat vd bio ve 
nhi diu tu chi phit huy hei tfnh htru dimg vi 
hoin thanh loan bd sir menh cua nd kbi va 

chi khi nhiing qui dinh phip luat dd tuong 
tic ddng bp vdi he thdng phip luat cdn lai va 
dugc td chiic thuc thi mpt cich nghiem tiic 
trong thuc tidn. Viec bao ve nha diu tu 
chirng khoin se khdng hieu qui ne'u chiing ta 
chi chii trpng phap luit chirng khoin ma bo 
qua cic qui djnh phip luat thupc cic ITnh vuc 
khac, dac biet Ii phip luat td tung, phip luit 
doanh nghiep, phip luit ke toan - kidm 
toin... Nha diu tu se khdng dugc bao ve 
trgn ven ne'u chiing ta chi chii trgng de'n mpt, 
mpt vii bien phip ma bd qua cic bien phip 
khic, bdi xdt cho ciing cic bidn phip noi 
tren li mdt the thdng nhat, gitra cbiing cd sir 
tucmg tic, bd sung vi hd trg nhau. 

(Tiep theo trang 22 - Phdp ludt hdng hdi...) 

2. Viec nghien cim hoach djnh cbinb 
sich bing bii phii dugc tien hinh ddng bp 
trong moi quan he tong the cic boat dpng 
hing bii nhimg pbii co lira chpn nhiing 
cbinb sich trpng tam, trpng diem ip dung 
cho ttmg thdi ky cu the. Trinh viec ban hinh 
mpt luc hing loat cic chinh sach, khdng cd 
chinh sich uu tien cho ttmg thdi ky dan den 
viec ban banh nhieu nhung khdng kha thi. 

3. Can phan djnh cic loai chinh sich 
nhu mpt so nudc dang ap dung. Neu li cac 
chinh sich mang lai quyen lgi cho ngudi dan 
mi khong yeu cau nghia vu thi Nhi nudc cd 
the quyet djnh n^ay (vi du, viec gia nhap 
CPng udc quoc te ve tim kiem curu nan tren 
bien li cong udc mang tinh nhan dao nen 
Chinh phu IJe cd the quyet dinh gia nhap 
cong udc mi kbdng can trung cau y dan), 
nhimg doi vdi nhiong chinh sich lien quan 
den quyen va nghia vu cua cic doanh nghiep 
thi can pbii ling nghe y kien rpng rai cic 
nha nghien ciou ly luan, cic nha quin ly v i 
cic doanh nghiep, trudc kbi dua ra quyet 
djnh. Thuc bien yeu cau niy se trinh viec 
cac nha hoach djnh chinh sich dua ra cic 
chinh sach theo y chi chu quan cua mpt hoac 

mpt nhdm nhd ngudi. Day la budc cdng viec 
mi nhieu nudc dang ip dung khi hoach dinh 
chinh sich hing bii. 

4. De ed co sd dieu chinh cic chinh sich 
phti hgp vdi tinh binh phit trien cua boat 
dpng bing bii, can phii co tdng ket thuc 
hien cic quy dinh phip luat. Neu tinh kha thi 
cua qui dinh do khdng cao thi can phii xem 
xet lai tai sao chfnh sach dd lai khdng dugc 
thuc bien hoic khd thuc hien? Do ban than 
chinh sich chua phu hgp hay do sir phdi hgp 
v i cac giii phip thuc hien chua tdt. Vi day 
li CO sd de chiing ta dieu chinb chinh sich 
cho phu hgp hon. 

Noi tom lai, van de hoach dinh chinh 
sich kinh te luon dong mpt vai trP quan 
trpng doi vdi su phit trien kinh te cua dat 
nudc v i chinh sich bing bii lai ddng mpt 
vai tro quan trpng doi vdi su phit trien ctia 
nganh hing hii cua qudc gia dd. Do dd, moi 
nginh kinh te pbii cd su dau tu. quan tam 
thich ding den viec hoach djnh chinh sich 
phit trien cua nginb minh. Cdn phip luat chi 
cd trich nhiem the che cic cbinb sich do 
vio cupc song. 
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