
PHAP LUAT HANG HAI VA VIEC HOACH DINH 
CHINH SACH HANG HAI 

Trong nhiing nam qua, cting vdi su 
phit trien eua he thdng phip luat 

Viet Nam, phip luat bing hii Viet Nam 
cting ngiy cing dupe hoin thien, gPp phin 
thitc day sir phit trien vi hpi nhap kinh te 
quPe te cua nginb bing bii Viet Nam. 

Ciing nhu tat e i cic nginh luat v i ITnh 
vioc phip luat khic, phip luit bing hii cP 
dpi tupng dieu chinh rieng cua minh, dP li 
cic quan be xa bpi phit sinh tir boat dpng 
hang bii dupc xep thinh cic nhom sau day: 

/. Nhom cdc quan he phdp lugt phdt 
sinh td hogt dpng van tdi dudng bien, tgo 
dieu kien cho van tdi ngogi thuang cda mpt 
quoc gia 

Cic quan be niy gPm: 

- Quan be cua tat ei cic ben cP lien quan 
den van tii dudng bien, quan he gitra nhtrng 
ngudi cd quyen lgi lien quan den hing hoi vi 
chu liu, nhu: Quan be gitra ngudi van chuyen 
vi ngudi thud van chuyen; quan he gitra chu 
hing, chu tiu vi ngudi bio hiem... trong van 
chuyen hing hoi bang dudng bien; 

- Quan he dan sir ngoii hgp ddng, nhu: 
Quan he giiia chu tiu, ngudi khai thic tiu 
vdi cic ben trong cic vu dam va, trong phan 
bo tdn that chung, trong trich nhiem vi gidi 
han trich nhiem cua chu tiu; quan he ve sd 
htru tiu, cam ed, cim giii hing hii, bit giti 
liu bien, cim bp bing hii v.v.; 

- Quan be phip ly gitra ngudi tham gia 
hgp ddng djch vu bing hii nhu: Hpp ddng 
dai ly tiu bien, dai ly van tii logistics, mdi 
gidi hing hii, bdc xep vi giao nhan bing 
hoa. 

TS, Luat hpc, Pho Vy truang Vu Phap luat. Van 
ph6ng Chinh phu. 

Nguyen Thi Nhir Mai 

2. Nhom cdc quan he phdp lugt phdt 
sinh giira cdc quoc gia lien quan den tdu 
bien hogt dpng d cdc viing bien 

Cic qudc gia lien quan den sir dung tiu 
v i bien vio muc dich bing hai thuong mai 
bao gom: Quoc gia ven bien, quPe gia co 
cing vi quPc gia mi tiu mang cd. Qudc gia 
ma tiu mang cd li qudc gia mi tiu ding ky 
mang cd quoc tjch nudc do, quPc gia ven 
bien li qudc gia mi viing lanh hai cua quoc 
gia niy cP tiu di qua vi quoc gia cP cing li 
quPc gia co cing mi tiu hoat dpng. 

Quyen vi nghia vu cua cic quoc gia nhu 
qudc gia ven bien, qudc gia cP cing v i quPe 
gia mi tiu mang cd doi vdi boat dpng cua 
con tiu tren bien ciing khic nhau. Dieu niy 
dugc the hien a cic quy dinh cua cic quPe 
gia trong viec ban binh cic quy djnh phip 
luat cP lien quan den boat dpng cua cic ddi 
tugng tren bien, trong viec quin ly cic viing 
bien vi cic muc dich cong cpng nhu an toin 
vi an ninh hing hii, bio ve moi trudng bien, 
vi cic muc dich kinh te khic. Cu the nhu: 

+ Cic quy djnh cua qudc gia ven bien, 
qudc gia cd cing ve yeu cau an toin hing 
hii ddi vdi tiu khi den cing hoac bing bii 
doc bd bien cua qudc gia dd nham trinh cic 
tai nan xiy ra vi phdng chdng P nhiem bien 
tir cic tiu; 

+ Cic quy dinh cua quoc gia mi tau mang 
cd ve eau tnic, thiet ke, trang thiet bj cua tiu, 
khi ning chuyen mdn cua thuyen vien, djnh 
bien an toin cua tiu, nhan lioc vi dieu kien 
lim viec... nhim bio dim an toin hing bii 
dPi vdi tiu mang cd qudc gia minh. Do dP, 
phip luat bing bii pbii bao gPm cic quy djnh 
ve bio dim an toin bing hii cua tiu, djnh 
bien cua tiu, quy tic didu dpng trinh va, cim 
hp va phPng chdng d nhiem bien. 
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3. Nhdm cdc quan he xd hpi phdt sinh 
tir hogt dpng hdng hdi vi muc dich kinh te 
cita mpt quoc gia 

Cling nhu doi vdi cic nginh kinh te 
khic, Chinh phu cua bat ky qudc gia nio 
cting xay dung vi ban binh cic quy djnh 
phip luat phti hop vdi tinh binh phit trien 
cua dat nudc ndi chung va boat dpng hing 
hii nPi rieng, nhim tao mdi trudng phip ly 
linh manh ebo su phit trien cua nginb bing 
hii. Phip luit bing hii cd trich nhiem dua 
ra khung phip ly dieu chinh moi quan be 
gitra cic ebu the trong kinh doanh van tii 
bien, djcb vu bing hii, cing bien. 

4. Nhdm cdc quan he xd hpi phdt sinh 
trong hogt dpng qudn ly hanh chinh hang 
hdi, nhu quan he quyen luc ciia Nhd nudc, 
cdc ca quan cong quyen ciia Nha nudc vdi 
ccic cd nhdn, phdp nhdn vd gida cdc ca 
quan cong quyen khdc ciia Nhd nudc 

Cic quan be phip luat thupc nhPm niy 
bao gPm cic quan be gitra cic co quan quan 
ly nhi nudc vdi cic chu the tham gia quan he 
bing bii, vi dii nhu quan be gitra cic co quan 
quan ly nhi nudc trong viec cap phep cho tiu 
ra vio cang, cong bo cing bien, dang ky tiu 
bien vi thuyen vien, dio tao vi cap chimg cbi 
thuyen vien..., vi quan be giiia cic co quan 
quin ly nhi nudc lien quan den hing bii vdi 
nhau, vi dii nhu quan be gitra cing vu bing 
hii vi eie co quan thuc bien chuc nang quin 
ly nhi nudc chuyen nginb tai cing bien (bii 
quan, bien phdng, y te, kidm djch dpng - thuc 
vat, cinh sit bien), v i quan be giioa co quan 
quan ly chuyen nganh bing bii vdi cic Bd, 
nginli khic cd lien quan. 

De dieu cbinb dupc cic quan be x i hpi 
thupc doi tupng dieu chinh cua minh, phip 
luat bing hii phai dupc xay dung dua tren 
cac chinh sach hing bai da dupc hoach dinh. 
Do CO 3 nguon luat co bin li phip luat bing 
hai chuyen nginh, cic luat khic trong he 
thong phip luat quoc gia vi dieu udc quoc te 
ma Viet Nam da tham gia, v i mpt nguon luat 
"bP trg" li nguon luat "phi dieu udc" (non-

treaties) m i viec xay diong v i hoan thien 
phip luat hang bii phii dugc thtoc hien dong 
bp doi vdi cic ngudn luat nay. Vi du nhu: 
Qui dinh vl van chuyen npi dia, ve hinh 
nghe dich vu dai ly tiu bien phii dupc xay 
dung dua tren chinh sich bio hp dpi tiu 
quoc gia v i cic doanh nghiep hing hii trong 
nudc; hoac nhu viec quyet dinh gia nhap cic 
cdng udc qudc te lien quan den gidi ban 
trach nhiem cua cbii tiu phii dua tren chinh 
sich bio hd cic chu tiu trudc cic hiem hpa 
xay ra... 

Nhan thuc dugc tam quan trgng cua viec 
xay dung v i hoach dinh cbinb sich hing hii 
mi trong nhtrng nam qua, nhieu de tii, de in 
nghien cim ve chinh sich hing hii da vi 
dang dugc thuc hien, vi du nhu cic de tii, de 
an lien quan den: Qui hoach he thong cing 
bien, dpi tiu bien Viet Nam; nghien eim 
hoin thien co che, cbinb sich ve hing hii; 
nghien cim chinh sich bii hoa cic phuong 
thtrc van tii; quin ly nhi nudc ve cudc van 
tii bien vi gii djcb vu bing bii trong nen 
kinh te thj trudng; qui hoach, djnh hudng 
phit trien van tii bien; quin ly ludng hing 
hii; phit trien vi nang cao chat lugng djch 
vu bing bii; nghien cuu ve long ghep cic 
vin de mdi trudng vio qui hoach phit trien 
van tii bien; xay dung md hinh quin ly cing 
bien, cing song. Ket qui nghien cim cua cic 
de tii, de in niy la co sd cho vide ban hinh 
cic vin bin qui pham phip luat cd lien quan 
den boat dpng hing bii. 

Thuc tien cho thay, cic chinh sich hing 
hii da dupc ban hinh bing cic qui djnh cua 
phip luit thuc djnh ve co bin Ii phu hgp vdi 
thyc tien boat dpng hang hii trong thdi gian 
qua nhu: 

- Chinh sich bio bp st.r phit trien dpi tiu 
bien/cbti tiu bien/tbuyen vien Viet Nam 
dugc the bien d cic mat nhu: Dinh quyln 
van tii npi dia cho dpi tiu biln Viet Nam; 
thien ve quyen lpi chu tau trong van cbuyin 
bing boa bing dudng biln (ching trich 
nhiem ngin, muc gidi ban trich nhiem thip 
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theo Hague/Hague Visby Rules, Cdng udc 
Gidi ban trich nhidm ebu tiu bien ddi vdi 
khieu nai hing hii nim 1957, Cdng udc 
quoc te ve gidi ban trich nhiem doi vdi bdi 
thudng thiet bai do P nhiem dau...); mirc phi 
cang bien dpi vdi dpi tiu bien Viet Nam 
chay tuyen npi dja thap hon doi vdi tiu nudc 
ngoai... 

- Cbinb sach ddi vdi cac dich vu cdng 
ich trong ITnh vuc bio dim an toin hing bii 
nhu; Djcb vu hoa tieu hing bii, quin ly he 
thong luong lach v i phao tieu bio hieu bing 
hii, he thong tbPng tin dien ttr bing bii dugc 
dinh cho cic doanh nghiep nhi nudc boat 
dpng cPng ich thirc bien nhu cic cPng ty boa 
tieu bing hii (trir trudng hop Cong ty VTB 
Vting Tiu cung thuc bien dich vu boa tieu), 
bao dim an toin bing hii v i CPng ty thong 
tin dien tir bing hii Viet Nam. 

- Cbinb sich bio ho cic doanh nghiep 
hing bii Viet Nam dugc the bien d quyen 
bio hp hoac uu tien binh nghe trong mpt so 
ITnh vue djch vu hing hii nhu: Cbi doanh 
nghiep 100% vPn Viet Nam mdi dupc hinh 
nghe dai ly tiu bien, hoic cbi nhiong doanh 
nghiep mi vPn cua Viet Nam tir 51% trd len 
mdi dupc hinh nghe dich vu lai dat bo trp tai 
cang... 

- Chinh sich bio ve moi trudng bien, 
chinh sich hpi nhap kinh te quoc te dupc the 
hien bang viec gia nhap cic dieu udc qudc te 
cua UN, WTO, IMO, ASEAN... 

Ben canh dd, phip luat hing bii cdn the 
chd hda cic dudng loi, ebu truang cua Ding 
vi Nhi nudc trong nhidu mat boat dpng 
hang hai khic nhu van de cii cich thu tuc 
hanh cbinb, van de nang cao chat lugng djcb 
vu van tii, vin de nguon nhan lire eua nginh 
hang hii... 

Tuy nhien, trudc sir phit trien cua boat 
dpng hing hii, su thay ddi cua he thong 
phap luat Viet Nam vi trudc yeu cau bdi 
nhap kinh td qudc td, chinh sich vi phip luat 
hang hii da dupe ban binh dPi bPi phii dugc 
nghien cim, xem xet dieu cbinb cho phii hgp. 

Hing loat cic cau bPi lien quan den cbinb 
sich bing bai dupc dat ra, vi du nhu: 

- Trudc yeu cau ve bpi nhap kinh td 
quoc te v i chuan bj cic cam ket WTO ve 
dich vu van tii bien, cic cbinb sich ve van 
tii npi dja, dich vu dai ly tiu bien, boa tidu 
bing bii v i mpt so loai binh djcb vu khic se 
nhu the nio? Chung ta tiep tuc ip dung 
chinh sich bio hp dpi tiu bidn quoc gia vi 
cic doanh nghiep trong nudc ddi vdi cic loai 
hinb djcb vu niy bay chung ta "md cira" de 
cho tiu nudc ngoii hoic cic doanh nghiep 
nudc ngoii tham gia. De quyet djnh cic 
chinh sich nay, cbiing ta can than trong xem 
xdt xung quanh ta, ho cd "md" khong vi neu 
hp toin "dPng" dPi vdi cic dich vu niy cho 
cac doanh nghiep trong nudc tbi ta cd "md" 
ebo ngudi nude ngoii tham gia kbdng? 

- Vdi xu the bien nay, cd tiep tuc cbinb 
sich bio bp dpi tiu bidn Viet Nam bay li 
phai hii hPa giiia trich nhidm cua chu tiu vi 
chu hing? De tri ldi dugc cau hdi niy chung 
ta phii xem xet thj phan van tii cua dpi tiu 
bien Viet Nam, chinh sich khuydn khich 
xuat nhap khau vi cbinb sich phit trien dpi 
tiu. Ben canh dP, dd hoach djnh cbinb sich 
niy, chung ta khong the kbPng tham khio 
kinh nghiem cua cic nudc thong qua viee 
xem xet sd qudc gia tham gia cic cdng udc 
quoc te cP lien quan den cic co che trich 
nhiem chu tiu. Sau kbi quyet djnh dugc 
cbinb sich, neu gitr nguyen cbinb sich bio 
bp dpi tiu quPc gia tbi giii nguyen eie qui 
djnh bien hinh cua phip luit bing hii vd 
trich nhiem cbii tiu, cPn neu thay dPi sang 
chinh sich hii hoa quyen lgi gitra cic chu 
tiu vi ebu hing thi quy djnh phip luat bing 
bii se pbii thay doi theo, se ip dung ttr cic 
cPng udc qudc te cd mure gidi ban trich 
nhiem cao hon. 

- Vdi sir thay doi cua Luat Doanh nghiep 
nhi nudc li kbdng cdn doanh nghiep nhi 
nudc boat dpng cPng ich mi chi cPn loai 
binh djcb vu cong ich, vay cic qui djnh lien 
quan den boat dpng djcb vu ve bio dim an 
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toin hing hai nhu hoa tieu, ludng lach, bao 
bidu bang hii, thdng tin dien ttr hing hii se 
thay doi nhu the nio? CP cPn dpc quyen nhi 
nudc hay dpc quyen doanh nghiep nura hay 
khPng? De tri ldi dupc cau boi niy can p"hii 
cP su nghien cuu dua tren co sd khoa hpc li 
die diem kinh te - xa hpi dat nudc vi die 
thii cua hoat dpng niy. 

- Vdi sir phit trien vi cich thuc quin ly 
cing bien nhu hien nay la nhieu cau ben nho, 
nhidu chu the quan ly vi ngudn vdn dau tu 
bing ngin sich nhi nudc bi phan tin... thi 
chinh sich phit trien cing bien ciia chiing ta 
se nhu the nio? Cbiing ta cd ip dung chinh 
sich quan tim phit trien nhiing cing bien dai 
du sire canh tranh vdi nhiing cing trong khu 
vuc bay kbdng, hay chiing ta uu tien phit 
trien cic nganh kinh te bien khic nhu du lich, 
thuy sin...? De cd the ban hinh cic qui djnh 
phip luat cing bien pbti hgp vdi thuc tien, 
chung ta can phii tra Idi dugc cau hdi nay vi 
can pbii nghien cim mpt cich toin dien de 
dua ra cic chinh sich thich hpp. Phip luat 
hing hai cP nhidm vu tao ra mdi trudng phip 
ly canh tranh linb manh giioa cic doanh 
nghiep cing vi giiia cic doanh nghiep cang 
vdi cic doanh nghiep hing bii khic. 

- Chu truang cii cich thu tuc binh chinh 
se dugc nhin nhan vi ip dung nhu the nio 
trong cic mat ciia boat dpng bang hii trong 
giai doan mdi, vi du nhu: Hoat dpng cap 
phep doi vdi tiu, cang bien vi thuyen vien. 

Tren day mdi chi li mpt sd vi du cu the 
trong hing loat cic khia canh ciia boat dpng 
bing bii dan chung cho mdi quan he giiia 
phip luat bing bai vi viec hoach dinh chinh 
sich. Ndi mpt cich khic, phip luat li thi 
che boa cic chinh sich mi chinh sich thi 
ludn luon bien doi nen phip luat ciing se 
dupc dieu chinh theo. Neu chinh sich dua ra 
phu hpp vdi thtoc tl tbi phip luat dugc ban 
hinb cP tinh khi thi cao vi ngugc lai, nlu 
cbinb sich xa rdi thuc tl thi phip luat dugc 
ban hinh khdng cP tinb kha tbi. Chinh sich 
hing hii pbii dupc hoach djnh phu hgp vdi 

thuc te, la co sd cho viec ban hinh cac quy 
pham phip luat mang tinh kha thi cao. 

Thuc tl cdng tie xay dimg vi hoan thien 
phip luat hing bii trong thdi gian qua cho 
thay, nhin chung cic chinh sich hing hii da 
dugc nghien ciou va dugc thuc hien bing viec 
ban hinh cic qui dinh phip luat cd tinh khi 
thi vi mang lai bieu qui cao trong quin Iy 
hoat dpng hing hii. Ddng thdi, viec tdng ket 
tinb binh thuc hien phip luat trong thdi gian 
qua da phin inh cho biet chinh sich dugc ban 
hinh cd phu hgp vdi thuc tien hay khdng? 
Khdng phu hgp vdi thuc tien doi hoi phai 
dugc dieu chinh kip thdi. Tuy nhien, ben 
canh nhtrng mat da dat dugc, viec nghien 
cuu, hoach dinh chinh sich hing hai van 
chua thuc sir dugc quan tam thich ding nen 
van cdn cd nhiing ban che nhu nhieu de in 
nghien cun nhung npi dung nghien cim chua 
bim sit nhu cau thuc te, nhieu cbinb sich 
dugc dua ra nhung chua phii hgp vdi thuc te 
dan den edn nhieu qui dinh phip luat dupc 
ban hinh thieu tinh khi thi hoic hieu qui 
chua cao, tham chi cd nhung qui dinh cdn tao 
ra sir canh tranh khdng linh manh gitra cac 
doanh nghiep. Chinh vi nhieu chinh sich 
chua dugc nghien cuu mi trong qui trinh sua 
ddi phip luat da phai tranh luan nhieu ve ca 
sd ciia viec sioa ddi dd, dieu niy cd the nhan 
thay rat rd trong qui trinh tien hanh soan thao 
Bp luat Hing bii Viet Nam nim 2005. 

De cdng tic xay diong phip luat dat hieu 
qui ddi hdi nhung qui dinh phip luat phii 
dugc dua tren nhtrng chinh sach hang hii 
phu hgp. De co dugc nhiong chinh sich hing 
hii phu hgp can phii quan tam den mpt sd 
van de co bin sau day: 

L Nghien cuu mpt cich toan dien tren 
mpi ITnh vioc ciia boat ddng hing hii ca ve ly 
luan vi thuc tien trudc khi dua ra mpt chinh 
sach cu the, nhat li nhiong chinh sich lien 
quan den nhieu chu the vi nhieu ITnh vuc 
phip luat. 

(Xem tiep trang 36) 
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chfnh dd'i vdi nhiing hanh vi vi pham phip 
luat chirng khoin do ngudi cd thim quyen 
ban hanh da cd bieu luc cd the xem Ii cbiing 
cu mac nhien mi nguyen dem (nha diu tu) 
khdng cin phai cbiing minh. 

6. Ket luan 

Nhi diu tu chiing khoin Ii nhan vat 
trung tim cua thi trudng cbiing khoin. 
Khdng cd nhi diu tu thi khdng cd thi trudng, 
khdng cd ngudn vdn diu tu, tat ye'u se khdng 
tang trudng vi phit trien kinh te. Bio ve nha 
diu tu chinh la bio ve tbi trudng chiing 
khoin vi dn dinh xi hpi. Phip luat vd bio ve 
nhi diu tu chi phit huy hei tfnh htru dimg vi 
hoin thanh loan bd sir menh cua nd kbi va 

chi khi nhiing qui dinh phip luat dd tuong 
tic ddng bp vdi he thdng phip luat cdn lai va 
dugc td chiic thuc thi mpt cich nghiem tiic 
trong thuc tidn. Viec bao ve nha diu tu 
chirng khoin se khdng hieu qui ne'u chiing ta 
chi chii trpng phap luit chirng khoin ma bo 
qua cic qui djnh phip luat thupc cic ITnh vuc 
khac, dac biet Ii phip luat td tung, phip luit 
doanh nghiep, phip luit ke toan - kidm 
toin... Nha diu tu se khdng dugc bao ve 
trgn ven ne'u chiing ta chi chii trgng de'n mpt, 
mpt vii bien phip ma bd qua cic bien phip 
khic, bdi xdt cho ciing cic bidn phip noi 
tren li mdt the thdng nhat, gitra cbiing cd sir 
tucmg tic, bd sung vi hd trg nhau. 

(Tiep theo trang 22 - Phdp ludt hdng hdi...) 

2. Viec nghien cim hoach djnh cbinb 
sich bing bii phii dugc tien hinh ddng bp 
trong moi quan he tong the cic boat dpng 
hing bii nhimg pbii co lira chpn nhiing 
cbinb sich trpng tam, trpng diem ip dung 
cho ttmg thdi ky cu the. Trinh viec ban hinh 
mpt luc hing loat cic chinh sach, khdng cd 
chinh sich uu tien cho ttmg thdi ky dan den 
viec ban banh nhieu nhung khdng kha thi. 

3. Can phan djnh cic loai chinh sich 
nhu mpt so nudc dang ap dung. Neu li cac 
chinh sich mang lai quyen lgi cho ngudi dan 
mi khong yeu cau nghia vu thi Nhi nudc cd 
the quyet djnh n^ay (vi du, viec gia nhap 
CPng udc quoc te ve tim kiem curu nan tren 
bien li cong udc mang tinh nhan dao nen 
Chinh phu IJe cd the quyet dinh gia nhap 
cong udc mi kbdng can trung cau y dan), 
nhimg doi vdi nhiong chinh sich lien quan 
den quyen va nghia vu cua cic doanh nghiep 
thi can pbii ling nghe y kien rpng rai cic 
nha nghien ciou ly luan, cic nha quin ly v i 
cic doanh nghiep, trudc kbi dua ra quyet 
djnh. Thuc bien yeu cau niy se trinh viec 
cac nha hoach djnh chinh sich dua ra cic 
chinh sach theo y chi chu quan cua mpt hoac 

mpt nhdm nhd ngudi. Day la budc cdng viec 
mi nhieu nudc dang ip dung khi hoach dinh 
chinh sich hing bii. 

4. De ed co sd dieu chinh cic chinh sich 
phti hgp vdi tinh binh phit trien cua boat 
dpng bing bii, can phii co tdng ket thuc 
hien cic quy dinh phip luat. Neu tinh kha thi 
cua qui dinh do khdng cao thi can phii xem 
xet lai tai sao chfnh sach dd lai khdng dugc 
thuc bien hoic khd thuc hien? Do ban than 
chinh sich chua phu hgp hay do sir phdi hgp 
v i cac giii phip thuc hien chua tdt. Vi day 
li CO sd de chiing ta dieu chinb chinh sich 
cho phu hgp hon. 

Noi tom lai, van de hoach dinh chinh 
sich kinh te luon dong mpt vai trP quan 
trpng doi vdi su phit trien kinh te cua dat 
nudc v i chinh sich bing bii lai ddng mpt 
vai tro quan trpng doi vdi su phit trien ctia 
nganh hing hii cua qudc gia dd. Do dd, moi 
nginh kinh te pbii cd su dau tu. quan tam 
thich ding den viec hoach djnh chinh sich 
phit trien cua nginb minh. Cdn phip luat chi 
cd trich nhiem the che cic cbinb sich do 
vio cupc song. 
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