
MOT SO Y KIEN VE THI HANH AN T C HINH TRONG 
DÛ  THAO LUAT THI HANH AN HINH SÛ  

Trudc yeu cau khich quan li phai doi 
mdi td chirc v i boat dpng tbi binh 

an hinb su, nham tao lap mpt co che htru 
hieu dim bio thuc thi cP hieu qui cic bin 
in, quyet djnh ciia toi in da cP hieu luc phip 
luat trong toin xa bpi, the bien tinb nghiem 
minh eua phip luit, bio ve quyen dan cbti 
ciia nhan dan, bao dim trat tu an toin xi bpi 
vi mPi trudng phip ly tin cay trong moi mat 
sinh hoat cua ddi song xa hpi. De lim dupe 
dieu do, Luat Thi hinb in hinh su (THAHS) 
ra ddi li rat can thiet nhim hoin thien be 
thdng phip luat va nang cao hieu qui cPng 
lic THAHS. Tren co sd Nghi quyet sP 
27/2008/QH12 (15/11/2008) cua Qudc hpi 
khoi XII vd Chuang trinh xiy dung luat, 
phap lenh nim 2009 vi bo sung Chuong 
trinh xay dung luat, phip lenh eua QuPc bpi 
nhiem ky khoi XII (2007-2011), Cbinb phu 
da phan cong Bp Cong an chii tri, phoi hgp 
vdi cic bp, nginb co lien quan xay dung du 
in Luat Tbi binh in hinb sir vdi 13 chuong, 
198 dieu. Dto luat da dugc dua ra lay y kien 
rpng rai trong cic thinh vien ban soan thio, 
cic bp, nganh, cic don vj vi dia phuong. 
Thing 6/2009, trdn co sd tiep thu y kien cua 
09 bp, nginb vi 35 Uy ban nhan dan cic 
tinh, thinh pho true thupc trung uong, Bp 
Cong an da tdng ket y kien vi dua ra du luat 
mdi vdi 15 chuang, 216 dieu. Dto thio dugc 
thio luan ebo y kien tai ky hgp thir 6, Quoc 
hpi khoi XII. Sing ngiy 20 thing 11 nim 
2009, QuPc hpi tiin binh thio luan tai cac td 
va sing ngiy 26 thing 11 nim 2009, phien 
hpp loin the cua Qudc hpi tiep tiic thio luin 
ve dto luat niy. Nhin chung, da sd cic dai 
bieu deu tin dPng vdi sir can thiet ban binh 

Pham Van Beo 

Luat niy. Kem theo Bao cao giii trinh tiep 
thu, chinh ly cua Uy ban Thudng vu Qudc 
hpi ngiy 25 thing 3 nim 2010, du luat 
THAHS vdi 182 dilu dang dupc tilp tuc liy 
y kiln dl cbinb sua v i du kien bieu quyet 
thong qua tai ky hpp thir 7, Quoc hpi khoi 
XII, khoing thing 7-2010. 

Dto luat THAHS da va dang dupc cic dai 
bilu Quoc boi v i dPng dio nhan dan tich cue 
gpp y nham cho ra ddi Luat THAHS hoin 
thien nhat. Trong sd rat nhieu van de dupe 
dem ra thio luan, gdp y, nhiong van de xoay 
quanh thi banh an tu binh dugc cic y kien bet 
sire quan tam. Vdi mong mudn Luat THAHS 
dugc hoin thien vi kbi cd bieu lire se phit 
buy tdi da bieu qui, chung tdi cd mpt sd y 
kien ve tbi binh in tir binh trong du luat niy. 

\. Ve hinb thiic thi hanh an tvr hinh 
Van de ebon binh thire thi hinh in tu 

hinb li van de quan trong nhat trong so cic 
van de lien quan den thi binh an tu binh. 
Dieu niy da dugc lich sir chung minh. Trong 
ttmg giai doan ljch sir khic nhau, tuy thupc 
vio muc dich sir dung binh phat nPi chung vi 
binh phat ttr hinh nPi rieng mi cic nha cam 
quyen lira ebon binh tbirc tbi binh in ttr hinb 
nio ebo phti hpp. Diem qua ljch su chung ta 
cP the thay, co den trim cich lim cho tir tpi 
chet, nhu; Chem diu, thieu song, dPng dinh 
tren thap tu gii, treo cd, thit cd, voi giiy, 
ngua xd, uong rugu dpc, ling tri, nem di, 
miy chdm, nau dau, nudng, nem cho thu in 
thit, chdn song, Ipt da, dam bing epe nhpn, 
dim xudng nudc, cho rin dpc cin, chit tren 
nPng dai bic, cua lam ddi, mo bung moi mpt, 
cho nhjn dPi, kdo Id, quang tir tren nui 
xuong, uPng nudc be bung, bio lac'... Hien 

TS. Luat hpc, Truang Bp mon Luat Tu phip, Khoa 
Luat, Dai hpc CSn Tha. 

' 0 Trung Quoc vao thai nha Thuang (khoang thg ky 
thir XVl-XI, truac cong nguyen) co xudt hien mot 
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nay, nam binh thirc thi hanh in tir hinh dang 
dugc sir dung li: Xu bin, tiem thuoc dpc, 
treo cP, phPng boi ngat vi ngoi ghe didn. 

Xir bin dupc xem li binh thtrc tbi binh 
in tu hinb pho bien nhat hien nay. Xu bin 
xuat bien vao dau the ky XX. Khi do, xir bin 
thudng chi dupe ap dung de tii binh quan 
nhan pham tpi. Doi vdi dan thudng pham 
tpi, binh thirc thi binh in tir binh phd bien Ii 
treo CO. Do nhieu ly do, xir bin dupc xem la 
mgt binh thtrc gay ra cai chet vinh du ban 
doi vdi quan nhan so vdi cic hinh thtrc khic. 
Mat khic, nd eiing cd cii tien lpi khi cPng eta 
de thi hinb in luon cP sin trong quan dpi. 
Xir ban dupc xem li mpt binh thirc thi hinh 
in ttr binh tieu chuan dupe ip dung d cic 
nudc xi hpi chu nghia trong sudt the ky XX, 
ngay ci den khi che dp xa hpi chu nghTa d 
cic nudc nay da sup dP. 0 cic nudc thupc 
Lien XP (cti), ngoai trir cic nudc di xoi bd 
hinb phat tir binh, binh thire xu ban van cdn 
pho bien cho den dau thap ky 90 cua the ky 
XX. Kinh nghiem cua cic nudc niy li xir 
ban chi dung mpt sung ngan (pistol) ban vio 
sau giy hoac sau dau cua tir tpi. Tuy nhien, 
IPi xir ban truyen thong niy kbPng cPn dupe 
dting pho bien ngiy nay do kbP khan trong 
vide tim ngudi tinh nguydn ban vi chi phi 
cho viec xiy dung mpt noi thich hgp nham 
tranh gay thuong vong cho ngudi khic khi 
xii ban. 

Theo so lieu ciia To chuc An xi quPe te, 
hinb thuc thi hinh hinb phat tir hinb pho 
bien nliat li xir bin. CP 73 quoc gia ip dung 
binh thirc niy, nhu Trung Quoc, Nga, Trieu 
Tien, cic nudc thupc Trung A, Cu Ba, Chi 
Ld, Viet Nam, Dii Loan, Indonesia, Guinea, 
Oman, Palestine, Yemen, Iraq... Trong do, 
45 quoc gia ap dung duy nhat binh thtrc xu 
bin. Cic quoc gia khic quy djnh xir bin cP 

each hanh hinh mang tinh tan khoe ky la. Theo sach 
Liet nir truyen, tir tpi bi bupc leo len cot dong co boi 
ma Iron, Ben duai co dot mpt dong than hong, Khi tir 
tpi khong bam duoc vao cot dong lap tire rai xuong 
va bi than theu chet. 

the Itoa chpn vdi cac hinh thuc khac (tiem 
thuoc ddc, treo cd...). 

Cd the ndi, xir bin li hinh thirc thi hinh 
in tir hinh cd mpt sd uu diem nhat djnh. 
Trudc tien, cdng cu thi hinb ludn sin cd. Vi 
lai, hinh thirc nay it mang tinh da man, tin 
bao so vdi cic hinh thirc thi hinh in tir binh 
khic. Tuy nhien, da sd cic quoc gia sir dung 
hinh thtoc niy deu gap khd khin trong viec 
tim phip trudng. Mat khic, xir bin cting de 
lai cu sdc tam ly lau dii doi vdi nhan vien thi 
binh in. Vi the, neu khic phiic tdt bai yeu 
diem nay, trong trudng hgp hinh phat tii 
hinh van con can thiet, xir bin van dupc xem 
li mpt trong nhiong cich thi hinh an tir hinh 
tdi uu, kbdng nen bi xoi bd. 

Theo cbiing tdi, xio bin van nen luu giir 
lai trong du luat THAHS de tao ra sir lira 
chpn Cling vdi hinh thire tiem thuoc dpc. 
Theo dp, can khic phuc cu sdc tam ly ddi vdi 
ngudi tbi binh bing cich thay doi binh thirc 
xu bin, nhu: Bin qua min vai che, ban qua 
man binh, hoac trang bj mpt so siing cP dan 
gii de giim sire dp tam ly cua ngudi tham gia 
dpi ban. Phuong phip nay da dupc mpt sd 
qudc gia tren the gidi ip dung khi bieu qui, 
nhu: Trung Qudc, Thii Lan... Mat khic, can 
quy hoach cic phip trudng trong ci nudc de 
xir bin trinh gay d nhiem mdi trudng. 

Ve hinb thirc tiem thuoc dpc, binh thtrc 
niy lan dau tien dugc xem nhu li mpt hinh 
thirc thi hinh in tir hinh vio nam 1888. Khi 
dp, J. Mount Bleyer MD, ngudi New York, 
da dang nd tren mpt td bio phip y vi khing 
djnh ring nd mang tinh nhan dao hon, re ban 
vi trinh dugc viec phoi than the cua tir tpi 
nhu thudng thay khi treo cd hoic banh xic 
nhu xu bin. Vao nam 1977, TS. Stanley 
Deusth, khi dd li Trudng bp mdn Gay me 
cua Dai hpc Y khoa Oklahoma, da quan tim 
den binh tbirc tiem thudc dge niy. Khi de 
cap van de niy vdi Thugng ngbj sT bang 
Oklahoma, Bill Dawson, Deusth md ti ring 
nd re hon hinb thtrc ngdi ghe didn. Vi nd 

http;/,'web.amnesty.org/pages/deathpenalty/ 
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dugc tiem true tiep vio tinb mach nen gay ra 
cai chet nhanh vi kbdng dau ddn. Vi the, 
Oklahoma li bang diu tidn ciia Hoa Ky the 
che binh thtrc tiem thuoc dpc thinh luat de 
thi binh in tir hinb vio nam 1977. Texas 
cting lim vide niy trong cimg nim de thay 
the cho binh thtrc ghe dien vi chinh thirc sir 
dung hinh thtrc mdi niy vio nim 1982. 
Tiem thuPe dpc ngiy nay dugc ap dung rpng 
rai P hau bet cic bang cPn duy tri hinh phat 
lir hinb P Hoa Ky, cP the li dugc sir dung 
vPi tu cich duy nhat hoac trong su lira chpn 
vdi cic binh thtrc truyen thdng khic. 

Guatdmala quan tam den hinb thtrc tiem 
thuoc dpc vio nim 1996 vi cbinb tbirc ip 
dung nP vio nam 1998. Philippines ciing 
quyet djnh dting hinb tbirc tiem thuPe dpc de 
thay the cho ghe dien vi sir dung hinb tbirc 
niy lan dau tidn vio nam 1999. Trung Qudc 
cung da thir nghiem binh thtrc tiem thuoc 
dpc mac dti hau bet tir tpi bj binh quyet d 
day dugc thuc hidn bang xii ban den cudi 
nam 2002. Nam 2003, Trung Quoc gidi 
thieu hinb tbirc tbi banh in ttr binh bang tiem 
thudc dpc. 

Nhin chung, tiem thuoc dpc hien nay tP 
ra li mpt hinh thire thi binh hinb phat tir hinb 
dat muc tieu nhan dao. Hien nay, chi cP 5 
quoc gia ip dung hinb thtrc thi hinb hinb phal 
tu hinb niy. Cac quPe gia do li Hoa Ky, 
Trung Qudc, Tbii Lan, Philippines, 
Guatemala. Thuc te niy cP le xuat phit tir 
nguyen nhan day li mpt hinb thtrc mdi, cac 
qudc gia chua mudn ip dung de thay the cic 
hinh thirc thi binh in tir binh tmydn thong 
vPn da thinh thPi quen. Mat khic, kbi sir 
dung hinh thtrc niy de thi hinb in ttr binh, 
Hoa Ky ciing di gap pbii nhiing su cP nhat 
djnh. Tuy nhien, nliung van dd niy sinh trong 
khi tiem thuPe din dan di dupc khic phuc. 

Khi gpp y cho du luat THAHS, hai quan 
diem khic nhau ddn tir cic dai bieu quoc hpi 
the hidn rd li; (1) Chi nen quy djnh hinh 
thirc tiem thudc dpc vi (2) Nen bd sung binh 
ihirc tiem thudc dpc kem theo binh thtrc xir 
ban nhung phii cP nhiing "budc di" thich 

hpp dl vide ip dung hinh thtrc niy khi thi vi 
cP hieu qui. 

Chung toi ung hp quan diem bo sung 
hinb thuc tiem thudc dpc ben canh hinh thtoc 
xir bin. Dong thdi, de cd them thong tin kbi 
cic dai bieu Quoc bpi quyet djnh phuong in, 
chung toi xin cung cap mpt so tbPng tin lien 
quan den binh thirc thi hinb in tir hinh niy, 

Hoa Ky l i noi xuat bien binh tbirc ttr 
binh bing tiem thuPc dpc lan dau lien vi d 
day, cich tien hinh hinb tbirc niy ciing cd 
nhieu ndt ding chu y. Phip luat ve viec tiem 
thudc dpc CO khic nhau tuy theo mPi bang. 
Tuy nhien, cich dien binh nhat la ttr tpi bj 
bupc chat tren mpt chiec ghe cP binh xe 
bang day da hoic vai qua ngudi v i chin. Hai 
tay bj bupc chat tren hai thinh ghe bai ben. 
Cic nhan vien ky thuat sau dP gan 14 ong 
thdng vio cic tinb mach d mdi cinh tay cua 
tu tpi. Kbi dp, nguoi ta bom deu vio mPi 
ong thong 10ml dung djcb Heperin. De trinh 
dung djcb Heperin ket tua, ngudi ta cd kem 
theo dung djch Saline (mudi) d cic ong 
thdng. Sau dd, lir tpi dugc day vao phong tbi 
binh in hoic day tdi, lui de mgi ngudi 
chirng kien nhtrng thao tic da thioc bien. Sau 
khi tir tpi noi loi sau cung, nguoi dimg dau 
viec tbi hinb binh phat tir hinb ra lenh tbi 
binh dPi voi cic nhan vien ky thuat qua he 
thPng guong 2 chieu de che giau bidu lenh 
do. Cic nhan vien ky thuat bat dau tiem 
bang tay lan lugt ba loai boa chat sau vio 
ngudi tu tpi; (1) 15-50ce Sodium thiopental; 
(2) 15-50cc Pavulon (mpt bp cua Pancuronium 
bromide); (3) 15-50cc Potassium chloride. 
Sau mPi lan tidm, ngudi ta tiem dung djch 
saline de trinh cic hoi chit niy gap nhau, 
phin img vdi nhau vi ket tua trong tTnh 
mach. Tat ci nhtrng thao tic tiem niy chiem 
khoing 3-5 phut. Ba loai boi chat tren, moi 
loai cd tic dung rieng. Sodium thiopental cd 
tic dung gay me, Pavulon lim cho id liet cic 
CO, ngin co hoinh boat dpng dan ddn ngimg 
tho. Potassium chloride cuoi cung lim tim 
ngimg dap. 

0 mdt sP bang, viec tiem thuoc bing tay 
dupe thay the bang mpt miy tiem tu dpng 
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hoan toan van hinh bing pin co hieu dien 
thi 12 volt. Viec thay thi niy li tich cue bdi 
nd dam bio tiem dung thu tu vi lieu lupng, 
trinh dupe sir tiep xiic cua thudc gay ra cic 
phin img ket tiia ben trong thinh tTnh mach. 
Miy tiem eo 6 cii vPi (dng) dupc kich ho^t 
bdi cic pittdng. Ba ong chua 3 loai hoi chat 
dupe sir dung, ba ong cPn lai chua dung dich 
saline. Miy co hai mit dieu khien, trong dd 
mpt mit dung de bom hoi chat, mpt dung de 
bom dung djcb saline. 

Mpt van de dit ra li lieu hinh thioc tiem 
thudc dpc cd thoi man dupc muc dich nhan 
dao so vdi cic hinb thuc khic khdng? Thi 
hinh hinb phat tir hinh bang tiem thuoc dpc 
tinh ttr liic bit dau den khi ket thiic khoang 
30-45 phiit, tuy thupc vio phip luat cua mdi 
qudc gia ciing nhu die diem tTnh mach cua tii 
tpi. Cong bing mi nPi, tiem thuoc dpc it gay 
kinh sg bon doi vdi cic nhan vien thi hinh in 
Cling nhu nhtrng ngudi chimg kien vi nd 
giong mpt ca pbiu thuat ban la mpt budi tbi 
binh in ttr hinb. Tuy nhien, ddi vdi ttr tpi tbi 
hinh tbirc niy cP it gay dau ddn khong? 

Viec tiem thudc theo phip luat Hoa Ky, 
kbi mpi vide dupc tien hinh tot, tir tpi chi 
cim thay hoi dau luc dua cac dng thdng vao 
tTnh mach luc ban dau. Neu tTnh mach ciia tir 
tdi de tim, viec gin cac dng thdng chi mat 
mpt phut hoic ban mpt chut. Kbi dugc dua 
vio pbPng tbi binh in, tio tpi dupc nPi ldi 
sau cung vi vide tiem thudc dupe tien banh 
ngay de dua tir tpi vio trang thii hdn me 
hoin toin. Mac dii viy, mpt so chuyen gia 
lai cho ring binh thtrc niy khdng lim giim 
dau ddn cho tir tpi chiit nio. Theo TS. 
Edward Brunner, Trudng bp mdn Gay me 
Dai bpc Y khoa North Western, tiem tbudc 
dpc tao ra nguy co tu tpi chet ngat hoic phii 
chju dau ddn vo ciing trong sudt thdi gian bi 
tiem ba loai boi chat lan lugt vao co the. 
Die biet, Albert Pierrepoint, ngudi da timg 
dim trich nhieu nhat cic vu treo cd cua Anh 
vi da chimg kien nhtrng trudng hpp tiem 
thuoc dpc diu tien cho ring viec lim niy 
khi tan nhan vi thdi gian de tir tpi bdn me 

hoan toan la hoi lau. 
Tuy nhien, trong suy nghT ciia ngudi dan 

Hoa Ky cting nhu cic bdi tham trong cic vu 
in tio hinh thi tiem thuoc ddc li mpt hinh 
thuc tli hinh sach, don giin va khdng dau 
ddn. Trong mdt cupc khio sit vio nim 2001 
vl vin de niy, 71% da tri Idi tiem thudc dpc 
Ii mpt hinh thuc thi hinh hinb phat tu hinh it 
tin nhan nhat so vdi cic hinh tbirc khic dang 
ip dung d day. Day dugc xem nhu la sir ung 
hp cua ngudi dan trong viec khuyen khich 
cic bang d Hoa Ky chap nhan hinb thuc thi 
hinh hinh phat tto hinh niy nhu li mpt hinb 
thirc phd bien nhat va cic qudc gia khic 
ciing bit dau cd quan tam den hinh thuc niy. 

Dung d gdc dp chuyen mdn, tiem thuoc 
dpc khdng phai la mpt hinh thirc hoan hio. 
Van de quan trpng nhat can quan tam trong 
viec trien khai hinh thtrc niy la huyet ip cua 
tu tpi. Huyet ip Ii ap suit ben trong tinb 
mach cua con ngudi, cd inh hudng true tiep 
den viec tiem thudc vio dd. Mpt bic sT khi 
thioc hien viec tiem thudc vio tTnh mach pbii 
dam bio lieu lugng can ddi vdi ip suit ben 
trong nd. Neu anh ta tao nen mpt luc qui ldn 
tu ben ngoii vao thi se gay ra sir vd mach. 
Bac sT dim bio lim tdt viec udc lugng do 
nhd da qua dao tao bing sir kheo leo cua dau 
ngdn tay bom vi kinh nghiem tiem thudc 
nhieu lan. Anh ta se cim thay ip suit qui 
mure kbi nd tic dpng vio dau pittdng ciia dng 
bom, tic dpng den ngPn tay ciia minh. Trong 
trudng hgp lieu lugng dich diing de tiem day 
dng din tir noi ngudi tiem den tir tdi thi djch 
dd udc khoang 50-60cc. Ong dan tiem nhu 
the li qui ldn de bic sT cd thi cim nhan 
dugc sir tic ddng cua ip suit trong tTnh 
mach cua tir tgi. Lieu lugng do ciing co thi 
de dan den ip suit ting cao va nguy co vd 
mach CO the xiy ra. 

Cting Ii chuyen binh thudng doi vdi cic 
tir tpi nghien ma tuy da timg tiem vao tTnh 
mach, hoic tinb mach ylu bay tTnh mach vd 
khi hau qui huyet ip qui mirc. Dilu niy 
ciing cP the xiy ra d ngudi bj benh tilu 
dudng da ttmg tiem Insulin. Ddi vdi mdt 
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ngudi binh thudng nhung gap liic hoing so 
tot dp (sap ehdt), tinb mach co lai v i rat kbP 
tim. Trudc kbi gan cic dng thdng, cbiing ta 
phii tim tTnh mach cin than. Cung li chuyen 
thudng neu phii giii pbiu de tim tTnh mach. 
Dieu niy keo theo mot thu ttac tieu phau 
dupc tien hanh d cinh tay, chin hoic hing 
cita tir tpi v i phii diing den cac loai thuoc 
gay te nhu Xylocaine hoac tuong tu dd tiem 
duoi da. Nhtrng viee lim niy ngudi ngoii 
khong the biet v i thiy dugc trong qui trinh 
thi hinh in. 

De tao ra cii chet nhanh chdng vi khong 
dau ddn, thudc phii dupe tiem vio tTnh 
mach chir kbdng pbii dpng mach. TTnh 
mach mang miu ve tim, nhung dpng mach 
mang miu tir tim di. Vi the, tinb mach se 
dan thuoc tiem vio tim rat nhanh vi lim tim 
ngimg dap. Neu thuoc dugc tiem vio dpng 
mach thi se dupe luu thong mpt ebu ky sau 
dp mdi ve tim vi keo dii thdi gian tim 
ngirng hoat dpng. Viec phin biet gitra tinb 
mach vi dpng mach kbPng phai de, ke ci 
bac sT, nhat li dPi vdi nhirng ttr tpi cP van de 
lien quan tim mach. Vi the, trong ljch sir tbi 
hanh hinh phat ttr hinb d Hoa Ky, qudc gia 
dugc xem li bae nhit trong vide ip dung 
hinh tbirc nay cung kbdng trinh khdi sai sdt. 
Ching ban, ngay 14/3/1984, trong ca hinh 
quyet James Autrey tai bang Texas, pbii mat 
den 10 phut sau khi tiem tbudc, Autrey mdi 
ehdt. Trong sudt 10 phut, Autrey tinh hoin 
loin vi keu dau. Ly do cua sir cd niy li dng 
ihPng bj tit nen lim cham qui trinh chuyen 
dpng eiia thuPc. Mpt ly do nira co le li do 
tiem khdng dung tinb mach mi lech ra 
ngoii; ngiy 13/3/1985, ciing tai Texas, 
ngudi ta da mit 45 phut de tim ra tTnh mach 
vi bit dau tiem tbudc trong khi tu hinh 
Stephen Peter Morin... 

Tuy nhien, nhiong bio eio mdi day ve 
vide sir dung hinh tbirc niy d Hoa Ky, nhtrng 
nii ro vi keo dii thdi gian gay bat tinh tii tpi 
da dugc loai bP. Ndu nhu the, nhung qudc 
gia hien dang duy tri hinh phat tio hinb, nhu 
Viet Nam, nen nghien cim vi bpc tap kinh 

nghiem nay ctia Hoa Ky, nhu mpt so quoc 
gia da v i dang lim. That ra, ip dung binh 
tbirc tbi binh in ttr hinh bing tiem thuoc dpc 
khPng pbii kho vi cic loai chat dting de tiem 
vio CO the cting de tim, cdng cu tiem cting 
don giin vi trinh tu thtoc hien viec tiem 
thuoc vio CO the ttr tpi cting khdng phuc tap, 
die biet neu cbiing ta su diang tir dpng hoi 
trong viec tiem. 

Vdi de ngbj chip nhan bai binh thirc thi 
binh in tir binh li xir bin vi tiem tbudc dpc, 
Quoc hpi cin giii quyet cic van de sau: 

a) Quy dinh hinh thuc thi hdnh dn tir 
hinh (xic bdn hay tiem thudc dpc) tuang irng 
vdi tirng logi tpi phgm 

Theo chiing toi, can quy dinh: 

- Ap dung hinh thuc xio bin dpi vdi cic 
tpi pham cP hinh phat tir binh sau: Giet 
ngudi, cic tpi xam pham an ninh quoc gia, 
cic tpi phi hoai boi binh, tpi cbPng loai 
nguoi v i tpi pham chien tranh; 

- Ap dung binh thtrc tiem tbudc dpc doi 
vdi cic tpi pham cP hinb phat tir hinh cPn lai. 

Quy djnh nhu vay se dim bio dupc 
nguyen tac phan hoi trich nhiem binh sir vi 
binh phat. Theo nguyen tic, mirc dp nghiem 
khic cua binh phal pbii tuong ximg vdi tinh 
nguy hiem cho xa boi cua tpi pham. Dpi vdi 
nhiing tpi pham eP tinb nguy hiem khic 
nhau, can co mice hinh phat v i loai hinh phat 
khic nhau de ip dung doi vdi ngudi pham 
tpi. Khi CO mot sP ngudi bi ip dung binh 
phat tir hinb, cd thd cic tpi pham mi ho thtoc 
hien cP tinh nguy hiem kbPng gidng nhau. 
Tuy nhien, hp van bi ip diing cung mpt mire 
binh phat - ttr hinb. Vi the, dd cP su phan 
hoi trich nhiem binh sir, thdi cd dai, phong 
kidn hoic mpt so quoc gia bien nay da chpn 
nhieu hinb thuc tbi binh binh phat tir hinb de 
ip dung cho timg nhPm tpi pham khic nhau. 
Cling dPng thdi bj tir binh nhung binh thirc 
thi hinb it dau ddn ban se dinh cho ngudi cd 
binh vi pham toi cd tinh nguy hiem it hon 
ngudi cd hinb vi pham tpi cP tinh nguy hiem 
cao hon. Ching ban, vio thdi phong kiln (d 
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Trung Quoc hoic Viet Nam), ai pham tpi 
muu phin se bj xtr ling tri (xeo ttmg mieng 
thjt bing dao ciin cho den chet) de gay dau 
ddn trudc khi chet. Trong khi dd, neu pham 
cac tpi thong thudng, neu cd chiu tpi chet thi 
bj chdm dau, it dau ddn bon. 

b) BP sung cdc ca quan, to chirc duac 
giao nhiem VIA thi hdnh dn hinh su. Theo dir 
luat THAHS mdi nhat, be thdng cic co quan 
THAHS, ngoii trai giam, co quan THAHS 
cua cong an cap tinh, huyen, quan khu, mpt 
so cic eo quan, to chirc khac ciing dupc giao 
nhiem vu THAHS, nhu: Cic trai tam giam, 
Uy ban nhan dan cap xa, cic don vi quan dpi 
(khoin 2, 3 Dieu 11). Tuy nhien, kbi Luat 
THAHS quy djnh them hinh thuc thi hanh in 
ttr hinh bing tiem thuoc dpc tbi khoin 3 Dieu 
11 Luat niy can bo sung them co quan dupe 
giao nhiem vu THAHS, dP la co quan y te de 
tidn hinb vide tiem thuoc dpc ddi vdi ttr tpi. 

<^) Q^y dlinh trinh lu, thit luc cip dung 
hinh ihicc tiem ihuPc dpc 

Theo chung toi, trinh tu, thu tuc trudc 
kbi tbi banh in tto binh bing tiem thuoc dpc 
khong khic so vdi hinh tbirc xir ban. Tuy 
nhien, cic thao tic cu the de dua tir tpi vio 
trang thii chet tbi cP khic giiia bai hinh thuc 
niy. Chi can nghidn cim ky ve cic thao tie 
tiem thuoc dpc (thu cdng hoic tu dpng) tbi 
cP the CO dupc quy djnh cu the ve trinh tu 
nay. Day li viec lim khong kbP. Quoc hpi 
CO the giao cho Chinh phu quy dinh cu the 
quy trinh tiem thuoc dpc. 

2. Ve viec hien xac, mo, bo phan off 
the ciia nguoi bj thi hanh an tir hinh 

Theo khoin 6 Dilu 77 du luat THAHS 
trude day cjuy djnh: "Viec hien, Idy mP, bp 
phdn ca the ciia nguai bi thi hdnh dn tir hinh 
duac thuc hien trudc khi xic bdn hodc tiem 
ihitPc dpc ". Dieu dd cd nghTa li, vide bien, 
lay mo, bp phin co the cua ngudi bi tbi binh 
in tir binh dupc cho phdp. Tuy nhien, du luat 
THAHS mdi nhat da khong ghi nhan npi 
dung niy vi eo nhieu y kien cua cic vj dai 
bieu Quoc hpi, Uy ban Thudng via QuPc hpi 
cho ring nP thilu tinb kbi thi. 

Theo mdt so chuyen gia trong ITnh vuc y 
hpc, hien nay d nudc ta dang thieu xic ciing 
nhu cic bp phan cua co the ngudi cho cic 
boat dpng nghien cim v i giing day. Mat 
khic, van de thieu npi tang de ghep cho cic 
benh nhan mic benh hiem ngheo phii cit bo 
npi tang ciing la van de nbirc nhdi. Nhieu 
benh nhan do kbdng co npi tang thay the nen 
pbii chiu chet. Trong khi dP, nhieu tir tpi 
von l i ngudi khoe manh, thdng minh, die 
biet l i cic tu tpi bi ket in ve cic tpi pham 
kinh te, cd the phuc vu tdt cho cic muc dich 
ndi tren. 

Theo phip luat hien hinh, chiing ta van 
cd the chap nhan viec hien md, npi tang, cic 
bp phan co the ngudi dupc Luat Hien, lay, 
ghep md, bp phan co the ngudi v i hien, lay 
xic nam 2006 ghi nhan, trong dd khong loai 
trir doi tugng l i ngudi bi thi hanh an tu 
binh^. Thtoc te, ddi tugng niy van ed the 
bien md, tang, cac bp phan co the cua minh, 
neu md, tang, cic bp phan co the cua hp con 
tot v i trudc kbi chet, hp mudn the hien su in 
nin, hdi cii cua minh bing binh dpng niy, 
thiet nghT, chung ta nen toai nguyen cho hp 
bing viec Luat THAHS ghi nhan viec hien 
md, tang, cic bp phan co the ctia bp. Mat 
khic, vide lim niy ciing phu hop vdi Luat 
Hien, lay, ghep md, bp phan co the ngudi vi 
bien, lay xic nim 2006. 

Hien nay, Trung Qudc cho phep viec sir 
dung npi tang cua ngudi bi tir hinh cho muc 
dich y hpc v i thuong mai. Mpt sd qudc gia, 
vung lanh thd khic nhu: Singapore, Dii 
Loan ciing ap dung quy dinh niy. C) nudc ta, 
cd quan diem cho ring cbiing ta nen nghien 
cim de hpc tap kinh nghiem nay kbi d mpt sd 
dia phuong gap phii trudng hgp tu tpi hoic 

Dieu 5 Luat Hien, lay, ghep mo, bp phan ca the 
nguai va hien, lay xac nam 2006 quy dinh: "Nguiri dii 
muai tam tuoi, c6 nang luc hanh vi dan su day dii c6 
quyen hien mo, bp phan ca the ciia minh khi con 
s6ng, sau khi chit va hiSn xac". Theo DiSu 22, 23 BQ 
luat Dan su nam 2005, nguai bj ket an tu hinh khong 
thupc chii the khong co hoac han che nang luc hanh 
vi dan su. 
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ngudi than cua bp muon xin bien xic ttr tpi 
sau kbi thi hinb in tir binh vi kbdng cP 
huang giii quyet''. 

Tuy nhien, chung ta cin pbii nhin nhan 
rang, day li mgt van de rit phirc tap, cP lien 
quan dac bidt den tim ly xa bpi. Vi the, theo 
toi, doi vdi cic trudng hgp ttr tpi hoic gia 
dinh tir tpi cP yeu cau bien xic vi npi tang, 
chiing ta can cP cic van bin budng dan ve 
nhung npi dung sau day: 

- Khio sit phin img cua nhan din doi 
vdi trudng hgp cua ttr tpi; 

- Kiem tra ky ludng tinh trang sue khod 
cua tir tpi; 

- Cbi sir dung xic vi npi tang cua cic ttr 
tpi bj ket in vd cic tpi pham it gay phin img 
manh me trong nhan dan vi xdt ve mat di 
truyen, cting kbPng pbii mang gen xiu; 

- Tuyet doi gitr bi mat ve nhiong thPng 
tin lien quan den ttr tpi bien xic vi npi tang. 

Vi viy, theo cbiing toi, vide hidn mP, 
tang, cic bp phan co the ctia ngudi bj thi 
hanh in ttr hinh nen dugc dua vio du Luat 
THAHS. Tuy nhien, quy djnh (du Luat 
THAHS trude diy): "Viec hien, Idy mP, bp 
phdn car the cua ngudi bi thi hdnh dn lir hinh 
dupe thuc hien trudc khi xic bdn hodc liem 
thudc dpc" li kbdng phti hgp. Bdi vi, mpt so 
bp phin CO the (nhu npi tang) neu dugc lay 
di thi ngudi bj tbi banh binh phat tir hinb cd 
the se chet. Nhu vay, viec tbi binh in tir 
hinh sau dd khong cd y nghia gi mi lai rat 
tan nhan ddi vdi ngudi bj tbi hinh in tir binh 
trudc dd. Vi the, chung tdi de nghi nen quy 
djnh "viec hien, Idy mP, bp phdn ca the... 
ducrc thuc hien sau khi xic bdn hodc liem 
ihude dpc ". 

Mat khic, ddi vdi nhtrng ngudi thupc 
doi tupng bj thi hinh in ttr hinb bing xtr bin 
ma tto nguyen hien mo, bp phan co the... 
dugc chap nhan thi se dugc chuyen sang 

Pham van Lpi, Mot so vdn de ve hinh phal lir hinh 
vd thi hdnh hinh phat lu hinh - Thuc Irgng vd gidi 
phdp (de tai cap Bp nam 2005). 

hinh thirc tiem thuoc dpc neu hp cP yeu cau 
de khuyen khich viec hidn mo, tang... 

3. Viec cho nhan xac cua ngucri hi thi 
hanh an tu hinh 

Theo Dilu 62 du Luat THAHS mdi 
nhat, viec xin nhan hii cot cua ngudi bj tbi 
hinb in tir binh cd the dupe chap nhan 
nhung phii sau ba nim kd ttr ngiy dugc an 
ting theo quy djnh cua phip luat. Quy dinh 
niy xuat phit ttr yeu cau dim bio an ninh 
trat tu. Tuy nhien, theo chung toi, ndn quy 
djnh cho than nhan ngudi bj tbi binh in ttr 
hinh nhan xic ve mai ting chir kbdng can 
thidt pbii dgi ba nam mdi cho phep than 
nhan nhan bii cot. 

Thuc te cho thay, viec than nhan ngudi 
bj ttr binh mudn xin xic vd mai ting li viec 
xiy ra thudng xuyen d cic dja phuang. Didu 
nay xuat phit tir truyen thdng dao ly ring 
ngudi chet phii dupe yen noi yen chP va 
dugc gan gui vol ngudi than cho "am long" 
ngudi da khuat. Vide xin xic ttr tpi li mpt 
nhu cau cip thiet xuit phat tir tinh cim 
thidng lieng ctia con ngudi. 

Do yeu cau xin xic ve mai ting thupc 
pham tru tinh cim nen hidn nay du luat 
kbPng quy djnh cho phdp than nhan mang 
xic ve mai ling nhung sau khi thi binh in ttr 
binh, ndu than nhan bj in cP muon mang ve, 
cic CO quan cP tham quyen cung lim ngo. 
Trong khi dP, ndu ho cP yeu ciu thi ve mat 
phip ly, se bj tir choi. Cho nen, nhieu trudng 
hpp thin nhan cua bj in birc xuc, lgi dung 
ban ddm den dio xic bj in mang di noi 
khic. Thuc te niy dan den viec thuc tbi phip 
luat khdng nghiem. DP li chua ke den viec 
cP mpt sP nguoi lpi dung yeu cau thuc te 
nay de dua ra mpt loai "djcb vu" dac biet, 
dinh cap xic ttr tpi, vdi mirc gii cue ky bat 
hpp ly. Dien hinh trong via ttr binh Nam Cam 
vi mpt so trudng hgp khic mi bao chi da 
phin inh trong nhtrng nim gin day. Nhtrng 
binh vi tren day khien cho gia dinh nhtrng 
ngudi cP ngudi thin bj ttr binh vdn dau kho 
lai cing dau kho them. Cho ndn, nhieu tic 
gii da dong tinh viec cho than nhin ngudi bj 
ket in ttr binh mang xic ve mai ting^ 
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Theo chung tdi, de giii quyet mau thuan 
giioa viec yeu cau birc xuc cua viec xin xic 
ve mai ting cua than nhan ngudi bi tu binh 
vi muc dich phdng ngira mpi binh vi lgi 
dung xic tir tpi de gay rdi, gay mat trat tu, 
can quy djnh lai viec xu ly xic bj in sau tir 
binh theo hudng: 

- Neu than nhan bi in cd yeu cau xin xic 
ve mai ting thi phii xem xdt cu the cic tieu 
chuan nhim dam bio kbdng xay ra binh vi 
lgi dung de gay roi, chong ddi cbinb quyen 
vi neu dupc chap nhan phai lam cam ket 
tuan thu mpi quy dinh eua phip luat, khong 
dugc lim "dim ma", mdi nhieu ngudi den 
tham du. 

- Ddi vdi nhirng trudng hgp khdng cho 
than nhan mang xac ve mai ting hoic than 
nhan khdng cd yeu cau mang xic ve mai 
ting nhung sau dd lai cd yeu cau bdc xic de 
cai ting thi luat can quy dinh cu the thdi 
gian cho phep cai ting. Theo tap quin, thdi 
gian nay it nhat Ii ba nim. 

- Ddi vdi nhtrng trudng hgp khong cho 
than nhan mang xic ve mai ting thi phii to 
chuc mai tang theo quy dinh, nghiem cam va 
phii xu ly that nghiem mgi hinh vi trpm 
xic. Nhu vay, phip luat mdi dim bio dupc 
tuan thii triet de. 

Nguyen Quoc Khanh, "Mgt so vdn di phdp ly, nhdn dgo ve hinh phal tic hinh vd cong tdc thi hdnh hinh phal lir 
hinh", Tap chi Dan chii va Phap luat, so 7/2004, tr.l5; Tran Quang Tiep, Mgt so vdn de ly ludn vd thuc lien vi 
thi hdnh hinh phat tir hinh, Tap chi Nha nuac va Phap luat, so 3/2003, tr,38. 

(Tiep theo trang 10 - Mpt so vdn de can...) 

khPng loai trir dupc sir tdn tai vdi nhtrng lap 
luan hpp ly cua nhidu qud'c gia trong viec 
ban che td chirc tin dtang, ngan hing tham 
gia vio boat dpng kinh doanh bit dpng sin. 
Nhiing lap luan vd viec khdng cho phep td 
chtic lin dung tham gia vio boat dpng kinh 
doanh bat dpng sin li: 

- Bat dpng sin Ii loai tii sin cd gii tri 
ldn nhung lai Ii loai tii sin cd tinh thanh 
khoin thip nhil. De chuyen mpt bit dpng 
sin ra tidn mat ddi bdi thdi gian, chi phi ldn 
ban nhidu so vdi cac loai tii sin khic. Vdi 
nhiing ndn kinh te dang trong qui trinh phit 
trien, khi he thdng ngan hang cdn phai 
duong dau vdi nhidu riii ro, nhit li riii ro vd 
tinh thanh khoin tbi viec cho phep td chtic 
tin diing, ngan hang tham gia vio boat dpng 
kinh doanh bit dpng sin tidm in nhidu nguy 
CO rui ro, inh hudng de'n su an toin chung 
Clta ca be thdng, 

- Viec md rpng qui miic cac boat dpng 
nhu kinh doanh bit dpng sin ciia td cbiic tin 

dung cd the Iam phan tin cic ngudn lire ciia 
td cbiic tin dung, anh hudng tdi hieu qua 
cua boat dpng chinh la boat dpng ngan 
bing. Trong dii ban, didu niy cd thd gay ra 
su mat hieu qua ve mat kinh te, cung nhu 
tiem an nhung nguy eg vd canh tranh khdng 
binh ding. 

Nhu vay, neu xet mpt each toan dien cac 
ydu td bien nay cita nen kinh te nudc ta, 
cting nhu dac thti cua be thdng td chtic tin 
dimg Viet Nam, de cd sir phit trien chic 
chin vi an toin, cd the kiem soit dugc ttr 
phia Ngin hing Nhi nudc, trong giai doan 
hien nay, khdng ndn cho phep td chirc tin 
dung dugc tham gia vio boat dpng kinh 
doanh bit dpng sin. Vi vay, nen chang, cin 
duy tri qui dinh hien hanh vd vin dd nhu 
trong Luat Cic td chirc tin dung 1997 (sira 
ddi, bd sung 2004). 

Tren day li mpt sd y kie'n ciia cbiing tdi 
ve dto thao Luat Cic td chirc tin dung, xin 
dupc chia se cung ban dpc. 
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