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\. Dat vain de 

Trudc bet, chdng ta ddu thiy ring ngudi 
bi bugc tgi (ngudi bi tiim giu, ngudi bi khdi 
td vd hinh sy, ngudi bi quydt dinh dua ra xet 
xu) k nhung ngudi bi tinb nghi pham tgi, 
khdng the ddng nghTa vdi ngudi cd tdi. Didu 
dd dugc khing dinh tiii Didu 10 Bd luat Td 
tung Hinh sy (BLTTHS) nam 1988, Dieu 72 
Hidn phip nam 1992 vi Didu 9 BLTTHS 
nam 2003: "khdng ai bi coi Id co t(}i khi 
chua CO bdn dn kdt tgi cda tod dn dd co hieu 
life phdp lugt". Trich nhiem hinh sy dugc 
bat diu tir khi ban in tuyen bd ngudi bi bugc 
tgi cd tdi va cd hieu lyc phap luat chu khdng 
phai tu thdi didm ngudi bi bugc tdi cd cic 
quydt dinh bugc tdi. Do viiy, phai coi ngudi 
bi budc tdi k ngudi khdng cd tdi, tu dd ddi 
hdi cic CO quan tidn hanh to tung hinh sy, 
nhirng ngudi tidn hanh td tung hinh sy 
(TTHS) vi mgi ngudi trong xa hdi phai ddi 
xu vdi hg nhu li ngudi khdng cd tgi. Day la 
nghTa vu phip ly, tru mdt sd hiin chd nhiii 
dinh ma phap luat cho phep ip dung ddi vdi 
ngudi bi budc tdi nhu cic bien phap ngan 
chiin, cdn cic quydn vi lgi fch khic cua hg 
van dugc phap luat tdn trgng va bao ve. Phip 
luit nghiem cfim ddi xu vdi ngudi bi budc tdi 
nhu li ngudi cd tdi khi ma chua cd ban an 
tuyen bd ngudi bi budc tgi cd tdi cd hieu lyc 
phip luat. Tinh triing niy khdng phu thudc 
vao y chf chu quan cua cac ca quan tidn banh 
td tung va cung khdng can trd cic hoiit ddng 
trong vice thu thip chdng cd, chung minh tdi 
phi.im va ngudi phiim tdi. Chi cd toa an k co 
quan duy nhiit cd quydn tuyen bd ngudi bi 
budc tdi k cd tdi. Xuit phat tir nguyen tac dd 
se loiii tru dinh kidn, kdt tdi mgt chidu trong 
qua trinh didu tra, truy to, xdt xu. Du chdng 
cu thu thap trong \u an den dau, nidm tin ngi 
tam cua ngudi tidn hanh TTHS \e ldi cua 

TS. Luiit hoc. Tda an nhim dim thimh phd Hd Chf Minh. 

ngudi bi bugc tgi the nao thi hg vin cd nghia 
vu lim sing td cic tinh tidt cua vu an mgt 
cich khich quan, toan dien vi diy du. 
Nguyen tac nay the hien thai dg tran trgng 
tdi so phan con ngudi, ban che sai lim tu 
phip lim oan, sai cho mgi ngudi. Mgi hoai 
nghi cua vu in ve lgi cua ngudi bi bugc tdi 
phai dugc giai thich theo hudng cd lgi cho 
ngudi bi budc tdi li mdt nguyen tic dd bao 
ve quyen con ngudi trong TTHS cua ngudi bi 
bugc tgi, ddng thdi k trich nhiem budc cic 
CO quan tidn hanh td tung \'i nhung ngudi 
tidn hinh TTHS phai xic dinh dugc su that 
khach quan cua vu in. Khdng chdng minh 
dugc hanh xi phiim tdi cua ngudi bi budc tgi 
phai xem la ddng nghTa vdi sy khdng cd tdi 
cda ngudi bi budc tdi, "ai bugc tgi tin ngifdi 
dd phdi chdng minh Id cd toi'. Ngudi bi 
bugc tdi du dang dung trudc Hdi ddng xet xir 
vin phai dugc bao xc cac quyen con ngudi 
trong TTHS mi hg dugc phap luijit quy dinh. 

Can cu vio dia vi phip ly dac thu cua 
ngudi bi bugc tdi, li ngudi tham gia TTHS 
"xdit thd" hem ca, bi mit di mgt sd quydn ma 
phap luat quy dinh, lai phai ddi trgng vdi co 
quan tien banh td tung thuc hien chuc nang 
bude tdi li co quan dieu tra, vien kiem sat. 
Hg phai ddi mat \di ci bg may co quan nha 
nudc boat ddng cd tinb chuyen nghiep, vdi 
ddi ngd didu tra vien, kidm sit vien. Hg cdng 
cd thd bi ap dung mdt sd bien phip ngan 
chiin vi hoan toan khdng cd kha nang binh 
ding vdi cic ben budc tdi trong hoi.it ddng 
chung minh d giai doiin didu tra (thu thap. dd 
xuat chung cd). Vdi tu tudng truydn thd'ng 
chdng ta thudng bao ve "ngififi yen" nen tic 
gia thay rang nhdng ngudi bi budc tdi k 
nhung ngudi cd kha nang bi tdn thuang cac 
quydn con ngudi trong TTHS nhat la khi 
tham gia TTHS. Do vi:iy, bao ve cac quydn 
con ngudi trong TTHS cua nhung ngudi bi 
bugc tdi li "ddi lUgng trgng turn " cua vice 
bao ve quydn con ngudi trong TTHS. 
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Quyen con ngudi \'a bio ve quydn con 
ngudi ludn k vin dd quan tam hang dau cda 
mdi qud'c gia. Trong ITnh vyc phap luat, vin 
de quydn con ngudi lai k ndn ting trong viec 
nghien cun va ban hanh cac quy pham. Trong 
td tung hinh sy viec giai quydt vu in hinh sy 
khdng the tich rdi vin de bio ve qu\dn con 
ngudi. dac biet li quydn cua ngudi bi budc 
tdi. Bdi le. dd budc tdi ddi vdi mdt ngudi phii 
dya tren nhung can cu da dugc phip luat quy 
dinh \a phai do nhung ngudi, nhung co quan 
cd tham quyen tien hanh. 

0 Viet Nam, yeu ciu cii cich tu phap 
dang dugc dat ra cap thiet. Hai van bin ciia 
Bd Chinh tri li Nghi quydt sd 08 - NQAVV 
ngay 2/1/2002 vi Nghi quydt sd 49 -
NQ/TVV ngay 2/6/2005 da dinh ra muc tieu 
CO ban cua cai cich tu phip k dim bio xet 
xir ddng ngudi. dung tdi. tranh oan sai ngudi 
\d tdi. Dieu nay chung td Nha nudc Viet 
Nam ludn bao ve nhung ngudi \'d tdi, kd ci 
nhung ngudi chua cd quyei dinh cua co quan 
tu phip nhung dang bi roi vao hoan canh cue 
ky khd khan khi d trong tinh trang dang bi 
budc tdi k pham tdi. Tuy nhien, thyc td giii 
quydt vu in hinh sy d Viet Nam cho thiy vin 
cdn tdn tiii tinh trang oan sai, gay thiet hai 
cho ngudi dan. cu thd li quyen va Igi fch cua 
ngudi bi tam giir. bi can. bi cio. Thuc te niy 
xuit phat tir nhieu nguyen nhan. trong dd cd 
ngu\en nhan tu chinh nhung quy dinh cua 
phap luat chua thuc sy thdng nha't. cdn chdng 
cheo. mau thuan. Mac du phap luat TTHS 
nudc ta da trii qua cac lin sira ddi. bd sung, 
song cung chi k khac phuc dugc phin nao 
nhung bit cap chu chua thyc sy dap ung 
dugc viec ip dung cho cd hieu qua. Chinh vi 
thd. cic quy dinh cua phip luat TTHS vin 
chua thyc sy bio ve diy dii quyen cua ngudi 
bi budc tdi. Quyen cua ngudi bi budc tdi 
dugc the hien d hai gdc do: 

Thii nhdt. quyen cua ngudi bi budc tdi 
dugc dam bao tren co sd cic nguyen tic 
trong hoat ddng td tung. 

Thu hai. cac quy dinh cu thd vd cic 
qu\ en co ban cua ngudi bi bugc tdi. 

Sy bugc tgi chi xuit hien khi mdt ngudi bi 
cao budc la da thyc hien mdt hanh vi ma Bd 

luat Hinh sy quy dinh Ii tdi pham. Ngay ca 
trong trudng hgp khi ngudi tien hanh td tung 
da tidn hinh didu tra ban diu, tham chf da 
trieu tip ngudi tham gia td tung thi dieu nay 
cdng chua cd nghTa tdn tai sy bugc tdi. Nhu 
\ iy , cin thidt phai cd nhung tieu chf rd rang 
de xic dinh thdi didm mdt ngudi phai ddi dien 
\'di su bugc tdi. Sy budc tdi dugc coi Ii hien 
bun tir thdi diem mdt ngudi dugc thdng bio 
chinh thuc bdi co quan cd thim quydn ve 
nhung chdng cu rd rang cho ring (nghi vin) 
hg da thyc hien hanh vi pham tdi (vf du: lenh 
bat. lenh kham xet nha...). Su thdng bao nay, 
ddi khi cd gii tri ngay ci khi ngudi cd lien 
quan khdng hieu hoac thong bio khOng den 
dugc vdi hg. Vi kd tu thdi didm dd. mdt ngudi 
bi coi Ii ngudi bi budc tdi trong \u in hinh sy. 
Sy budc tdi se tdn tai vi keo dai trong sud't qui 
truih td tung chung minh hinh vi cua ngudi bi 
budc tdi k cd tdi hay khdng cd tdi. Va duong 
nhien nhung quydn va Igi fch hgp phip ciia 
ngudi bi budc tdi \ in dugc bao dim \ i dugc 
phap luat bao ve. 

2. Nhiirng nguyen tac co ban bao ve 
quyen con ngudi ciia ngudi bi bugc tgi 

2.1. Nguyen tdc xet xu cong bdng 
Nguyen tac niy cd y nghTa k viec xet xir 

phai cdng bing dd'i vdi cac ben trong vu an. 
Dd'i vdi ngudi bi budc tdi thi hg cd quyen 
dugc hudng sy cdng bang tir viec .xet xir mgt 
cich td't nha't ngay ci khi hg khdng cd kha 
nang bio chua hay khdng cd mdt can cU nao 
minh bach dd'i vdi hanh vi vi pham cua hg. 

- Sy cdng bing d day dugc hidu la Hgi 
ddng xet xir (dac biet li thim phin) khdng 
dugc thien vi trong quyet dinh cua minh, 
khdng bi chi phd'i bdi cac yeu td ben ngoai 
phdng xir. hay mdt ip luc nao tir phfa bat ky 
ca nhan hay td chuc khac. Mac du nhCrng 
ngudi tien hanh td tung cd nhung xuc cam 
rieng vd vu in trong sud't qui trinh xet xir, 
nhung hg khdng dugc phdp dat chung vao 
hoiit ddng xet xir khi phan quyet tinh trang 
cua ngudi bi budc tgi. 

- Khfa Ciinh thu hai ciia su cdng bing dd 
Ii mgi thu tuc ddu phii dugc tien hanh cdng 
khai bdi nhung ca quan tien hanh td tung. 
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Mgi van de deu phai dugc xem xet va lim 
sang td cdng khai trong tit ci cac giai doan td 
tung (dac biet k tai phien tda khi cd sy ngd 
vyc giua sy cd tdi hoac vO tgi). Didu niy ddi 
hdi ngudi thim phan phai het sue khich quan, 
trong sang va ddng din trong nhdng nhin xet 
va quydt dinh. Diy cdng dugc coi Ii ndn ting 
ciia nguyen tic suy doan vd tdi. Tu ndn tang 
dd, nguyen tic xet xu cdng bing dugc the 
hien cu the d ba ndi dung chfnh sau: 

Thu nhdt, ngudi bi budc tdi cd quydn 
yeu ciu dua vu in ra xem xet tai tda in. Day 
la y nghTa co ban vi dac trung cua nguyen 
tic xet xu cdng bing. Theo dd, vu viec cua 
ngudi bi budc tdi se dugc giai quydt bdi mdt 
toi in mgt cich diy du, khach quan va ddng 
phap luat. 

Thu hai, cac ben dugc ddi xu cdng bing 
trong phien tda xet xir va sy cdng bing niy 
dugc duy tri trong sud't qua trinh giii quyet 
vu in. Bidu hien cu the nhu: Ngudi bi budc 
tgi cd nhung co hgi ngang bing trong viec 
trinh biy cac chung cd, cd co hdi xem xet vi 
sao chep nhirng ndi dung trong bien ban hd 
so lien quan den tinh trang cua minh, didu 
niy dugc coi Ii rit cd lgi vi cin thidt cho 
viec bao chua. Ngoai ra, ngudi bi budc tdi cd 
quyen phin dd'i lai nhung lap luan khdng cd 
lgi chd'ng ki hg, hay quydn dugc mdi nhan 
chung.v.v. 

Thu ba, sy cdng bing trong xet xu cdn 
thd hien d chd, cic ben dugc tham dy phien 
tda va quydn dugc xet xir cdng khai, hai 
quyen nay cd md'i lien he mat thidt vdi nhau. 
Tuy nhien, trong trudng hgp ngudi bi budc 
tdi khudc tir quydn cua minh thi tda an cung 
cd the khdng tra ldi hoac khdng giai thfch 
nhung vin de lien quan den hg. Ndu khdng 
chic chin ring ngudi bi budc tdi nhin thuc 
dugc viec khudc tir quyen cua minh se bit Igi 
cho hg thi tda in se kiem chdng ki mdt cich 
can than nhung thu tuc nhim dam bio quydn 
lgi cho hg. 

2.2. Nguyen tdc suy dodn vo tgi 
Cd thd ndi, nguyen tac suy doin vd tdi 

trong TTHS Ii mdt thinh tuu cua khoa hgc 
phip ly hien dai tren the gidi. Dd'i vdi hiu 
het cic qud'c gia, nguyen tic suy doan vd tdi 

giu mdt vi tri vd cdng quan trgng, dinh 
hudng cho toan bg qui trinh td tung giii 
quydt vu in hinh sy. Nguyen tic niy khdng 
cdn Ii rieng biet trong phip luat cua tirng 
qud'c gia mi nd da dugc toin ciu hda. Cu thd 
nd dugc ghi nhin d Didu 11 cda Tuyen ngOn 
the gidi ve nhan quyen: 

"l.Bdt ky mgt ngudi ndo bi cdo bugc 
trong viec thifc hien tgi phgm deu co quyen 
dugc coi Id chua co tgi khi loi cua hg chiia 
dugc chiing minh bdng mot phien tda cdng 
khai theo mgt thd tuc do phdp ludt quy duih 
vd tgi phien toa do hg duac hudng tdt cd 
nhiing bdo ddm cdn thiet cho viec bdo chifa 
cda minh: 

2. Khong ai bi coi Id co tgi vd phdi chiu 
hinh phgt bdi mgt hdnh vi md Bg ludt Hinh 
sii khong coi la tgi phgm tgi tlu'ri diem thiic 
hien hdnh vi dd ". 

Cdng udc chau Au vd Quydn con ngudi 
ghi nhan: "bdt cii ngudi ndo bi cdo bugc dd 
thiic hien hdnh vi phgm tgi se' duac coi Id vo 
tgi cho ddn khi chiing minh duac hg phgm tgi 
theo quy duih cua phdp ludt". Nguyen tac 
suy doan vd tgi dugc coi k sy dam bao td 
tung diu tien khi bat diu khdi ddng cho cic 
boat dgng TTHS tiep theo. Nguyen tac nay 
dat ra nhiem vu ddi vdi nhung ngudi tien 
hinh TTHS phii giii quydt vu in vdi mdt thii 
do nghiem tdc vi hgp phip. Khia ciinb quan 
trgng vi ndn tang nhit cua nguyen tac suy 
doin vd tgi chi'nh la sy budc tgi. Didu nay 
gin lien vdi viec xem xet cdng bang, khdng 
phien dien cua tda an. Tda in phai xem xet 
van dd theo hudng cd lgi cho bi cao ma 
khOng bi ring budc bdi bit cu dinh kidn nio, 
vi chi cd thd kdt tdi hg tren co sd da xem xet, 
dinh gii cic chdng cd dugc thu thap theo 
mdt trinh ty, thu tuc luat dinh. Nhu vay, mgt 
ngudi bi coi k cd tdi chi khi cd sy tuyen bd 
cua tda an va sy tuyen bd niy phai dya tren 
viec xem xet, danh gia khach quan cic chdng 
cu da dugc thu thip hgp phap. Dieu nay cd 
nghTa Ii, ndu tda in coi ngudi bi budc tdi da 
k ngudi cd tdi thi tiii phien tda xet xu cua tda 
in se khdng khich quan trong viec dinh gia 
cic chdng cd, dinh gii y kien tranh luan cua 
cac ben budc tdi vi ben bao chua. Vi nhu 
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\iiy, quydn con ngudi cua ngudi bi budc tdi 
se khdng the dugc dam bao. 

0 khia canh khic, nguyen tac suy doin 
vd tdi cd su gan bd mat thiet vdi nguyen tac 
xdt xu cdng bing. Nhung ngudi tien hanh td 
tung khdng the cdng bang ndu viec quyet 
dinh cua minh k phidn dien hay thien vi, va 
ngugc lai. Dat gia thiet, ndu mdt ngudi bi 
cao budc la pham tgi, \'a tda an hay cic cO 
quan cd tham quydn hidn nhien coi hg k cd 
tgi. hoac sy phin quydt chi don thuin dya 
tren su nhan tdi cua ngudi bi budc tdi thi 
dieu dd cd nghTa k nguyen tac suy doin vd 
toi da bi \'i phiim. Nhu \'ay. \a'n dd cd't ldi vi 
CO ban cua nguyen tac chinh k d chd "mgi 
nghi ngd phdi dugc giai thich theo hudng co 
lgi cho nguin hi bugc tod. Nhung ngudi tien 
hanh td tung khdng thd bit diu nhiem \u cua 
minh vdi sy suy doan rang bi cio da thyc 
hien hanh vi phiim tdi ma hg bi cio budc. 
Mdt dieu cd't \du la ganh niing chung minh 
phai thugc \e cac co quan tidn hanh td tung, 
cdn ddi \di ngudi bi budc tgi. hg khdng cd 
nghTa \u na\. Didu nay cho phep trudc 
nhdng lap luiin theo chidu hudng suy doin 
cd tdi tu phia nhdng ngudi tidn hanh td tung, 
thi ngudi bi budc tdi it nhat cung cd quydn 
dua ra nhdng chdng cu cho rang ban an cua 
tda an ciip so thim li khdng chinh xic. Nhu 
\a\'. mdt ban an bi phit hien khdng chinh 
xac thi duong nhien se khdng dugc chap 
nhan d ciip phdc thim. Trong trudng hgp 
nay. Ida an cip phdc thim bat budc phii tim 
hieu ngu\cn nhan \a danh gia ki . ddng thdi 
sua chua \a khac phuc nhung sai sdt cua tda 
an ciip dudi trong \icc ra ban an. Viec km 
nay sc dam bao cho bi cao thiiy ring quydn 
lgi chinh dang cua hg dugc bao ve diy du. 

3. Ciic quyen co biin cua ngudi bi 
bugc tgi 

3.1. Dugc thong bdo kip thcfi ve ly do bi 
huoc toi 

Ngudi bi budc tdi phai dugc thdng bao 
mdt each kip thdi, chi'nh xac va diy du ly do 
ho bi budc tdi. Sy kip thdi d day dugc hidu k 
trong khoang thdi gian sdm nhiit. de ngudi bi 
budc tgi cd dieu kien chuin bi cho viec bao 
chda. Dicu nay khdng chi thd hien tfnh hinh 

thuc mi cdn la can cu phap ly cua viec xem 
xet va dinh gia chdng cu. Tuy nhien, nhiing 
chung cu thu thap dugc d thdi didm nay cung 
chua du dd phan quyet vd hanh vi cua ngudi 
bi bugc tdi. 

Viec thdng bao phai dugc thyc hien bing 
ngdn ngu mi ngudi bi budc tdi sir dung. Neu 
dung ngdn ngd khac thi thdng bio dd phai 
dugc phien dich diy dd, chfnh xic. 

3.2. Quyen dugc bdo ddm an todn ve 
tinh tngng, sue khde, thdn the 

Quydn dugc bio dim an toin \e tfnh 
mang, sue khde, than thd la quydn rit quan 
trgng vi thidt thyc ddi vdi ngudi bi bugc tdi. 
Phip luit tat ci cic nudc tren toan the gidi 
deu nghiem cam viec ddng nhuc hinh, ddi xir 
thd biio, xam phiim tfnh miing. sue khde, danh 
dy, nhan pham cua ngudi bi budc tgi trong 
sudt qui trinh TTHS. .Nhung mgt thyc trang 
cin phai luu tim hien nay k ngudi bi nhidm 
HIV/AIDS hoac cic can benh khac nhu lao, 
giang mai, nghien hdt rit nhieu. Trong qua 
trinh tiim giu, tiim giam nhung ngudi bi bugc 
tdi vdi nhau. nhung ngudi nay se khd cd thd 
trinh dugc sy ky nhidm sang ngudi khic. Ben 
Ciinh dd. viec quin ly nhi tiim giu, tiim giam, 
quin ly ngudi bi budc tdi cdn Idng leo, kem 
hieu qua, khOng ddng phip luat, che do sinh 
hoiit, an udng. ve sinh. inh sang thyc sy dang 
nam trong nguy ca cinh bio. 

3.3. Dugc CO thdi gian de chuan hi cho 
viec bdo chua 

Thdi diem dugc thdng bio vd viec bugc 
tgi cdng ddng thdi km xuit hien quydn bio 
chua cua ngudi bi budc tdi. Hg dugc tao mgi 
didu kien thuan Igi vd mat thdi gian dd chuin 
bi cho viec bao chua cua minh. Thdi gian 
thich hgp de chuin bi viec bao chua dugc 
xac dinh khi ma ngudi bi budc tdi tim dugc 
ngudi bao chua, hoac chuin bi diy du thdng 
tin de ty bao chua. Khoing thdi gian thich 
hgp cho viec bao chua dugc ip dung khdng 
chi dd'i vdi ngudi bi budc tdi ma cdn ddi vdi 
ngudi bao chua cua hg. Trong trudng hgp 
ngudi bi budc tdi thay ddi ngudi bao chua, 
thi ngudi bao chda mdi cung dugc tao dieu 
kien thuan Igi vd miit thdi gian dd nghien curu 
hd so. chuin bi phuong in bio chua. Neu 
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ngudi bi bugc tdi mud'n trinh bay tryc tidp 
mdt cich chi tidt vdi ngudi bio chua thi co 
quan tidn hanh td tung se phii tao didu kien 
cho hg. Ngugc ki, sy bao dim niy se khdng 
dugc dap ung ndu nhu sy tham gia cham trd 
ciia ngudi bao chda xuit phat tir If do chu 
quan tu chinh ngudi bao chua hoac ngudi bi 
budc tdi. 

0 nudc ta, bao ve quydn bio chua cua 
ngudi bi budc tdi trong TTHS ludn dugc coi 
la nguyen tic hidn dinh, dugc thd chd boa 
trong tat ca cac ban Hidn phap 1946, 1959, 
1980. 1992. Didu 132 Hien phiip nam 1992 
quy dinh: "quyen bdo chila cda bi cdo dUc/c 
bdo ddm. Bi cdo co the' tu bdo chifa hogc 
nhd ngudi khdc bdo chila cho minh. Td chifc 
ludt su dugc thdnh lap de gidp bi cdo vd cdc 
difcmg sif khdc bdo ve quyen vd lai ich hap 
phdp ciia minh vd gdp phdn bdo ve phdp chd 
.xd hgi chil nghia". Nguyen tac hidn dinh nay 
da dugc thd hien cu thd tiii Didu 11 BLTTHS 
2003: "Ngifdi bi tgm giu, bi can, bi cdo cd 
quyi'it tif bdo chifa hogc nhd ngifdi khdc bdo 
chifa, CO quan dien tra, vien kiem sdt, Ida dn 
CO nhiem vu bdo ddm cho ngifdi bi tgm gid, 
hi can, hi cdo thifc hien c/iiyen bdo chifa ciia 
hg theo quy dinh cda Bg ludt ndy". Quyen 
bao chua trong TTHS k chd dinh quan trgng 
trong phap luat TTHS, la mgt trong rat nhidu 
quyen cgng dan, la mdt bd phan hgp thanh 
cua quydn con ngudi trong TTHS. Bao chua 
tdn tai d tit ca cac giai doiin cda TTHS. d 
dau cd budc tdi d dd cd bao chua, vi quydn 
bio chda thugc vd ngudi nao khi ngudi dd bi 
budc tgi. Nhu vay, quydn bao chda trong 
TTHS k tdng hda cic hanh vi TTHS do 
ngudi bi tiim gid, bi can, bi cao, ngudi bi kdt 
an thyc hien tren co sd phd hgp vdi quy dinh 
cua phap luat TTHS, nham phu nhan mdt 
phin hay toan bg sy budc tgi cda cac co 
quan tidn banh td tung, lam giim nhe hoac 
loai trir trach nhiem hinh sy cua minh trong 
vu an hinh sy. 

Quydn bao chua trong TTHS cd muc 
dich vua bao dam tinh chinh xac, khich quan 
cua qui trinh dieu tra, truy to. xdt xu va thi 
hanh in hinh su. vua nang cao hieu qui cua 
cdng tic bao \'e quyen con ngudi trong 

TTHS. Viec hoan thien chd dinh quydn bao 
chua cua nhung ngudi bi budc tdi trong 
TTHS gin lidn vdi viec md rgng thim quydn 
va phiim vi tham gia cua ngudi bao chda. k 
mgt trong nhdng phuang budng vi bien phap 
thu hdt ddng dio quin chung tham gia vao 
cdng viec quan ly cua Nha nudc. Day li mdt 
trong nhung ndi dung co ban cda ndn dan 
chu, tiio ddng lyc thdc day su phat tridn xa 
hgi, mi didu cdt ldi k xi con ngudi. Viec 
thyc hien quydn bao chda trong TTHS cda 
nhdng ngudi bi bugc tgi cd diit dugc hieu 
qua hay khdng, didu dd trudc hdt phu thudc 
vao ngi dung cua cic quy phiim phap luat vd 
quydn bao chda va cic bien phap thyc hien 
cdng nhu co chd bao ve cac quy dinh dd 
trong qua trinh TTHS. 

Nguyen tac bao dam quyen binh ding 
cua mgi cdng dan trudc phap luat, nguyen 
tac xic dinh sy that, nguyen tac phip chd, 
nguj'en tac nhan dao xa hdi chd nghTa k 
nhung can cd, xuit phat didm cho viec xay 
dyng cic quy phiim phap luat vd quydn bao 
chda trong TTHS cua nhdng ngudi bi budc 
tdi. Nhung thyc te cho thiiy, mdt sd quy 
pham trong BLTTHS hien hanh quy dinh xc 
quydn bao chda chua diy du va chua the 
hien nhung nguyen tac chu diio neu tren. Cu 
the, Didu 11 BLTTHS 2003 quy dinh nguyen 
tac: "ngifdi bi tgm giu. hi can. bi cdo cd 
quyen tif bdo chifa hogc nhif ngifdi khdc bdo 
chifa..." nghTa la phip luat da quy dinh td 
thdi didm quyen bao chua xuit hien. ngudi 
bi tiim giu, bi can. bi cio deu cd quyen 
ngang nhau trong viec thyc bien quyen bao 
chda. bao gdm ty bio chua va thue ngudi bao 
chda. Tuy viiy, khoin 1 Didu 58 BLTTHS 
2003 lai quy dinh dd'i vdi bi can bi khdi td \d 
cic tdi xam pham an ninh qudc gia va cin 
phai gid bi miit didu tra, thi ngudi bi bugc 
tdi, ngudi bi tiim giu, bi can ndu cd yeu ciu 
ngudi bao chda thi ngudi bio chda cdng chi 
dugc tham gia TTHS dd bao chda cho hg tu 
khi kdt thdc didu tra. Rd rang quy dinh nay 
da mau thuin va sai vdi tu tudng chi diio cua 
nguyen tac "bdo ddm quyen binh ddng cda 
moi cdng ddn trifdc phdp ludi' dugc quy 
dinh tiii Dicu 5 BLTTHS 2003 va nguyen tac 
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"bdo ddm quxen bdo chua cua ngudi bi tgm 
giu. bi can. bi cdo" dugc quy dinh tai Didu 
11 BLTTHS 2003 neu tren, nhu vay da vi 
phiim quydn con ngudi trong TTHS cua 
ngudi bi budc tdi. Miit khic, trong BLTTHS 
2003 chi duy nhat cd Dieu 18 quy dinh 
nguyen tic ".xet xu cong khai", cdn ngoii ra 
khdng cd mdt dieu luit nio quy dinh tinh 
cdng khai cua cic giai doiin khic trong qua 
trinh TTHS . Vin de diit ra, phai chang 
khdng cd nguyen tac cdng khai trong giai 
doiin didu tra, truy td vi thi hanh in hinh su, 
vdi y nghTa k nhung giai doan cua TTHS? 
Theo tic gii, hoat ddng TTHS Ii dang boat 
dgng quin ly cua Nhi nudc thd hien trong 
ITnh vyc an ninh, trat ty xa hdi vi diu tranh 
phdng chd'ng tdi pham. Vi vay, mgi hinh vi 
TTHS khdng thd tidn hanh mdt cich "bi 
mat" vi khdng thd khdng thua nhin cd 
nguyen tac cdng khai trong cic giai doan cua 
TTHS. Nguyen tic cdng khai phai dugc thd 
hien d chd. mgi hoiit dgng TTHS. hinh vi 
TTHS trong dd cd ci hoiit ddng dieu tra cd 
tfnh cha't TTHS dd'i vdi bat ky tgi pham nio, 
deu dugc tien hanh vdi sy tham gia hoac sy 
cd mat cua ngudi tham gia TTHS cd quyen 
vi lgi fch lien quan tdi hinh vi dd. Do vay, 
hiin chd sy tham gia cua ngudi bio chua 
trong nhdng vu an vdi tdi danh xim pham an 
ninh qud'c gia li mau thuin va vi pham hien 
phap cung nhu mdt sd nguyen tic ciia phip 
luiit TTHS. Dd bao dam quydn bao chua cua 
tat ca nhung ngudi bi bugc tdi trong TTHS, 
cin thiei phai bd khoin 1 Didu 58 BLTTHS 
2003 vi khang dinh quydn bio chua bao 
gdm quydn ty bao chua va nhd ngudi khac 
bio chua xuit hien tir khi ngudi bi bugc tdi 
su dung quyen cua minh trong TTHS da 
dugc phap luat ghi nhin bit cu ldc nio, giai 
doiin nao trong TTHS. 

3.4. Ngudi bi bugc tgi khong cd khd 
ndng tdi chinh de thue ngudi bdo chda thi 
ho se dugc trg giup mien phi 

Ndi dung cd't Idi cua quydn nay nhim 
dam bio cd hieu qua quydn bao chua cua 
ngudi bi budc tdi trong vu an hinh sy: 

Thu nhdt. quydn ty bao chda dugc coi k 
quyen mac nhien cua ngudi bi budc tot. 

Ngudi bi budc tdi cd quyen ty bien hd cho 
minh mi khdng cin su trg gidp nao khac. 
Nhung ddi khi viec tu bao chua cua ngudi bi 
budc tgi k i gay nhidu bat lgi cho bin thin 
hg. Vi trong nhung trudng hgp nhu vay, co 
quan tien hanh td tung se chu ddng de nghi 
ngudi bi bugc tdi nen thue ngudi bio chda. 0 
khia canh khic, quydn khing cio cua ngudi 
bi budc tdi cung dugc coi la quydn ty bao 
chua. Didu nay the hien thai do khdng ddng 
y cua ngudi bi budc tdi dd'i vdi quyet dinh 
cua tda an ci'p so thim, va phap luit cho 
phep ngudi bi budc tdi mdt Iin nua dugc 
trinh biy sy bien hd cua minh tai phien tda 
phdc thim. 

Thu hai. ngudi bi budc tdi cd quyen thue 
ngudi khic bao chua. Neu ngudi bi bugc tdi 
khdng thd ty minh bao chda, thi hg cd quyen 
tim sy trg gidp tu ngudi bao chua. Trong 
trudng hgp khdng cd kha nang chi phf bao 
chua thi ngudi bi budc tdi cung cd thd dugc 
hudng viec bio chua midn phi neu dieu dd 
dip dng sy cdng bing vd nhdng Igi ich phip 
ly chung. 

Quydn niy bao ham hai ndi dung, hoac 
do ngudi bi budc tdi ty thue ngudi bio chua, 
hoac ngudi bio chua dugc chi dinh bdi co 
quan td tung. Ndu ngudi bi budc tdi thyc sy 
tin tudng vio ngudi bao chua nio dd thi co 
quan tien hinh td tung cd thd dip dng nhu 
ciu dd cua hg. Hg cd quydn thay ddi ngudi 
bao chda, vi khi cd yeu ciu, ngudi bao chua 
mdi se dugc trieu tip ngay trong thdi gian 
chuan bi cho viec bio chua. 

Dd'i vdi trudng hgp chi dinh ngudi bao 
chda, thi trich nhiem tim ngudi bao chda cua 
CO quan td tung la bat budc. Mdt bg phin 
quan trgng trong td tung hinh sU chinh la 
ngudi bao chua. Do dd, neu mdt ngudi 
khdng cd khi nang hoac khdng ty thue ngudi 
bio chua nhung ndu cd yeu ciu thi cac co 
quan tien hinh td tung can dd nghi trung tim 
trg gidp phap ly cir ngudi bio chua cho hg. 

Thu ba, ngudi bi budc tdi cd quydn dugc 
bio chda midn phf. Ngudi bi budc tdi se dugc 
bio chua midn phi ndu nhu hg khdng cd kha 
nang thue ngudi bao chua. Khoan tien chi tra 
cho viec bio chua se dugc trich tu quy chung 
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cua cgng ddng. Quydn dugc bio chua midn 
phi la quydn duong nhien cua ngudi bi budc 
tdi ndu hg Ii ngudi chua thanh nien hoac 
ngudi cd nhugc didm vd tam thin hoac thd 
chat, cd khung hinh phiit cao nhi't k tu hinh. 
Va quydn niy gin lien vdi nghTa vu chi dinh 
ngudi bio chua cua co quan tidn hinh td tung. 

3.5. Dugc quyen thu thap chung cii vd 
kiem tra lai cdc chung cd 

Quydn niy dugc coi Ii dinh hudng cho 
viec xdt xir tiii phien tda. Theo dd, ngudi bi 
huge tgi va ngudi bio chua cua hg cd quydn 
dugc xem xdt, kidm tra vi chit van vd nhung 
chdng cu dugc ghi nhan trong cac bien bin 
vd sy budc tdi ngay td giai doiin didu tra cua 
vu in. Thd hien d cic quydn sau: 

Thu nhdt, quydn thu thap chung cd. 
Mac dd ngudi bi bugc tdi khdng cd nghTa vu 
chdng minh sy vd tgi cda minh, tuy nhien hg 
vin cd quydn thu thap chdng cu dd bien 
minh cho minh. Cu thd hg cd quydn dat cau 
hdi dd'i vdi nhung chung cd budc tdi hg, cd 
quydn tranh luan vdi kidm sit vien vd sy 
budc tdi, cd quydn trinh bay, bien minh trudc 
phien tda, cung cip nhung thdng tin cd lgi 
cho bin than. 

Thu hai, quydn kidm tra ki cac chdng 
cu budc tdi. Sy dam bao quydn nay cua 
ngudi bi budc tdi k hg cd quyen ty minh 
(hoac cung vdi ngudi bao chua) kidm tra 
hoac dd nghi cic co quan tidn hanh td tung 
kiem tra dd'i vdi tit ca nhung chung cu ghi 
nhan sy bugc tgi trong tit ca cic bien ban tu 
cic giai doiin td tung. Didu nay mdt mat dam 
bao viec bio chua ciia ngudi bi budc tdi, mat 
khac, thdng qua viec xem xet tdng thd cic 
ngudn chdng cd tda in quydt dinh ngudn 
chung cd nao dugc coi li du co sd phip ly k 
chdng cd dd budc tdi dd'i vdi bi cao. 

3.6. Quyen cd ngudi phien dich mien phi 
Ngudi bi budc tdi cd quydn trg gidp midn 

phf vd phien dich vi giii thfch can ke vd tat ca 
nhdng van dd lien quan ddn quydn ciia hg 
trong sud't qui trmh td tung neu hg khdng 
hidu ngdn ngu dugc co quan tien hinh td tyng 
su dung. Quyen niy dd'i vdi ngudi bi budc tdi 
duoc coi k sy tuan thd nguyen tic "xet xu 

cdng bang". Tit ci mgi bien ban ghi nhan 
nhdng chdng cu bugc tdi ddi vdi ngudi bi 
budc tdi cin thiet phai dugc phien dich mdt 
each can ke dd dam bao cho viec xet xu dugc 
cdng bang. Trach nhiem chi dinh ngudi phien 
dich thugc ve cac co quan tidn hinh td tung, 
nhung cung cd trudng hgp ngudi bi bugc tdi 
tryc tidp dd nghi. Mgi chi phf cho viec phien 
dich se do co quan tidn hinh td tung chi tra. 
Quydn niy dugc dam bio ip dung ngay d giai 
doiin khdi td vu in hinh sy cho tdi giai doan 
xet xu. Quydn nay se khdng mit di hay bi ban 
chd khi ngudi bio chua cua ngudi bi budc tdi 
hidu dugc ngdn ngu dugc co quan tidn hanh 
td tung su dyng. Va nhu vay, ngudi bi budc 
tdi cdng khdng dugc quydn khidu nai co quan 
tien hanh td tung da su dung ngdn ngu bin xd 
trong khi tidn hanh td tung, bdi hg da ed 
ngudi phien dich. 

4. Ket luan 
Qua viec nghien cuu viec bio ve quyen 

con ngudi cua ngudi bi budc tdi cho chdng ta 
tha'y, viec bao ve quydn cua ngudi bi bugc 
tdi dugc ghi nhan tren hai phuong dien: 

Thu nhdt, k cic nguyen tic mang tfnh 
dinh hudng, ndn tang trong qua trinh ip 
dung thu tuc td tung. 

Thu hai, cic quy dinh cu the ve cic 
quydn cua ngudi bi budc tgi d cic giai doan 
td tung. 

C) nudc ta hien nay, viec bio ve quydn 
con ngudi trong TTHS ndi chung va quydn 
cua ngudi bi bugc tgi ndi rieng dang Ii van 
dd dugc dat ra cap thidt. Sy cip thidt nay 
dugc dat trong bdi cinh chung cda toin ciu, 
dac biet Ii trong cdng cudc ddi mdi vi hdi 
nhap. Thiet nghT, de nang cao viec bao ve 
quydn con ngudi cua ngudi bi budc tgi trong 
TTHS, thi viec nghien cdu, tim hidu vi tidp 
thu nhung quy dinh tidn bg cda cac nudc tren 
the gidi k dieu cin thidt vi cd y nghTa. Hy 
vgng nhung ngi dung tren se ggi md nhung 
hudng nghien cuu mdi nhim muc dich hoin 
thien ban nua cic quy dinh cua phip luit 
TTHS Viet Nam trong viec bao ve quyen con 
ngudi cua ngudi bi bugc tgi. 
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