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Dd tim hidu va phan tich nhirng co sd 
vd mat ly luan cho viec phan chia 

hinh thuc dau tu nudc ngoai tai Viet Nam, 
trudc hdt can tim hidu rd biin chat dau tu 
nudc ngoai va nhirng thugc tinh ciia nd, thir 
hai can tim hidu sy phan chia hinh thuc dau 
tu nudc ngoai, vii cudi cimg ciin phan tich 
nhirng bat cap ciia phap luat cd lien quan den 
van dd phan chia hinh thiic dau tu nudc 
ngoai tiii Viet Nam hien nay. 

1. Dau ta nudc nguai - ban chat va 
thugc tinh 

Trong qua trinh phat tridn cua ndn 
thuong mai toan cau, quii trinh di chuydn 
ngudn lyc bao gdm cii con ngudi, tai siin va 
vdn la mdt nhu cau tat ydu nham gia tang 
hieu qua san xuat, tiet kiem chi phi va dap 
ii'ng nhu eau ciia thi trudng. Diiu tu nudc 
ngoai dugc biet den tir rat lau, va thyc sy lii 
mgt kenh vd'n quan trgng ddi vdi nudc tidp 
nhan. Theo each hidu thdng thudng, dau tu 
nudc ngoai lii viec nha dau tu nudc ngoai (la 
td chire, cii nhan mang qud'c tich nudc 
ngoai), bang tidn hoac tai san khiic, diiu tu 
vao nude sd tiii (nudc tidp nhan dau tu) vdi 
muc dich tim kidm Igi nhuan. Nhu vay, dau 
tu nude ngoai khac vdi diiu tu trong nudc d 
nhirng khia canh co ban sau day: 

Thu nhdt, ngudn vd'n trong hoiit dgng 
dau tu nudc ngoai cd ngudn gd'c tir nudc 
ngoai, nghia la khdng phiii tidn, tiii san thudc 
sd hiru ciia Nhii nudc tidp nhan dau tu, hoac 
cua ea nhan, td chirc mang qud'c tich cua 
nude tiep nhan dau tu. Xet d giiic dg vl md, 
ngudn vd'n dau tu nudc ngoai lam gia tang 
tdng so tai sain ciia mgt qud'c gia tai thdi 
diem dau tu, trong khi dd, viec dau tu bang 
ngudn vd'n trong nudc chi lam chuydn bien 
trang thai cua vd'n, chir khdng liim gia tang 
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tdng tai san cua mdt qud'c gia tai thdi didm 
dau tu. 

Thu hai, hiiu het cac qud'c gia, dac biet la 
nhu'ng qud'c gia dang phat tridn, ludn cd 
khuynh hudng khuydn khich dau tu nudc 
ngoai. Bang chinh siich thu hut diiu tu, thiim 
chi cd han nhung co chd uu dai rieng thdng 
qua cae van ban phap ly nhu Luat Dau tu 
nudc ngoiii, Luat Khuydn khich diiu tu nudc 
ngoai, v.v. ThOng qua chinh sach va phiip 
luat, hoat dgng dau tu nudc ngoai dugc thyc 
hien vdi nhidu thuan Igi diing kd so vdi dau 
tu trong nudc. 

Thu ba, ben canh bien phap khuydn 
khich dau tu nudc ngoai, ciic qud'c gia tiep 
nhan dau tu cung cd nhung than trgng nhat 
dinh dd'i vdi nhii dau tu nudc ngoai do lo 
ngai ddng vd'n nudc ngoai cd nhirng tac dgng 
tieu eye den kinh td va chinh tri ciia nudc sd 
tai. Chinh vi vay, cac qud'c gia tidp nhan dau 
tu thudng cd nhu'ng ddi hdi tuong ddi chat 
che trong viec quan ly ddng vd'n dau tu nudc 
ngoai, nha't lii co chd cap phep dau tu va 
cdng khai thdng tin trong quii trinh dau tu. 

Nhu vay, cd vd biin chat dau tu nudc 
ngoai la hoat dgng chuydn vdn tu bain qua 
bien gidi nham dau tu tim kidm Igi nhuan tai 
mdt nudc khac cua chii dau tu la ngudi 
khdng cd qud'c tich tiii nudc dau tu. Do sy 
phiit tridn da dang cua hoat dgng dau tu nudc 
ngoai, tren the gidi da phan chia dau tu nudc 
ngoiii thanh dau tu tryc tiep nudc ngoai 
(tieng Anh lii foreign direct investment) va 
dau tu giiin tidp nudc ngoiii (foreign portfolio 
investment). 

2. Ve sir phan chia hinh thiirc dau tu 
nUdc ngoai 

Vd mat ly thuyet tren the gidi cd nhidu 
dinh nghia vd dau tu tryc tidp va dau tu gian 
tidp nudc ngoai. Theo quan didm cua Quy 
tidn te qudc td IMF (International Monetary 
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Fund) thi dau tu true tidp nudc ngoai la viec 
dau tu nham diit dugc quydn Igi lau dai trong 
mgt doanh nghiep hoiit ddng trong mdt ndn 
kinh te khiic vdi ndn kinh te cua nhii dau tu 
ma muc dich ciia nha dau tu la nham dat 
dugc hieu quii cao trong quan ly doanh 
nghiep. Dc giiii thich quan niem the nao la 
quydn Igi lau diii, theo To chii'c hop tac va 
phiit tridn kinh td (OECD), thi ndu nha dau tu 
nudc ngoiii sd hiru tir 10% trd len vd'n dau tu 
ciia doanh nghiep thi coi nhu thda man khiii 
niem niiy. Cung theo ciich hidu eua OECD, 
diiu tu tryc tidp nudc ngoai la viec nha diiu tu 
tryc tiep mua phiin vd'n gdp hay nhirng khoiin 
vay ngan hiin ciia cdng ty va nhirng khoiin tin 
dung trii trudc va phiin vdn gdp lay tir nhu'ng 
khoiin Igi nhuan tiii diiu tu ciia nha dau tu 
true tiep'. 

Cdn theo quy dinh cua Luat Dau tu nudc 
ngoai nam 1996 cua Viet Nam, phiit tridn dya 
tren Luat Diiu tu nude ngoai nam 1987 thi, 
diiu tu tryc tidp nudc ngoai dugc hidu la viec 
nhii diiu tu nudc ngoai dua vao Viet Nam vd'n 
biing tidn hoiic bat ky tai san nao de tien hanh 
diiu tu theo quy dinh ciia Luiit Dau tu nudc 
ngoai, ma cac hinh thirc dau tu bao gdm thiinh 
liip doanh nghiep ed vd'n diiu tu nudc ngoai, 
hgp ddng lien doanh, cac hgp ddng xay dung 
- kinh doanh - chuydn giao (BOT), xay dyng -
chuydn giao - kinh doanh (BTO), xay dyng -
chuydn giao (BT)\ Quan niem vd dau tu tryc 
tidp nudc ngoai nhu tren dugc hidu vd cO biin 
lii tuong dd'i gid'ng nhau d Viet Nam trong 
sud't giai doiin tir khi cd Luiit Diiu tu nudc 
ngoiii 1987 (mac dii van biin luat niiy quy 
dinh it hinh thii'c dau tu hon Luiit Dau tu nudc 
ngoiii 1996) cho ddn trudc khi ra ddi Luat 
Dau tu nam 2005. Vdi xu hudng nhat thd hda 
phap luat ve dau tu, Luat Dau tu nam 2005 
khdng dua ra dinh nghia vd diiu tu tryc tiep 
nudc ngoiii, nhung dya vao hai khiii niem 
dugc dinh nghia la khiii niem dau tu tryc tie'p 
vii khai niem diiu tu nudc ngoai, cd the suy 

luan rang Luat Dau tu nam 2005 quan niem 
dau tu tryc tiep nudc ngoai la viec nha dau tu 
dua vd'n bang tidn va cac tai san hgp phap 
khiic tir nudc ngoai vao Viet Nam dd tien 
hanh hoiit dgng dau tu va tham gia quan ly 
dau tu"'. Nhu vay cd thd tha'y rang, each tidp 
can khiii niem dau tu true tidp nudc ngoai cua 
phiip luat Viet Nam vd cd biin da tuong dd'i 
thd'ng nha't vdi quan niem qud'c td. 

Khiic vdi dau tu true tie'p nudc ngoai, 
khai niem dau tu gian tiep nudc ngoai dugc 
hidu la cac hoat ddng dau tu khdng phai la 
dau tu tryc tidp theo truydn thdng. Hien nay, 
khiii niem dau tu gian tiep nudc ngoai 
thudng dugc sir dung bang hai cum tir tieng 
Anh la "foreign indirect investment" va 
"foreign portfolio investment". Mdt sd nha 
khoa hgc cho rang, hai thuat ngir nay ddu cd 
nghia nhu nhau, khdng cd su phan biet dang 
kd. Lai cd quan didm khac cho rang, 
"foreign indirect investment" la viec dau tu 
giiin tiep nudc ngoai thdng qua so sanh vdi 
dau tu true tidp nudc ngoai, tiic la viec dau tu 
thdng qua viec mua cd phidu doanh nghiep 
ma chua diit ddn gidi hiin vd'n gdp dd coi la 
dau tu true tidp. Trong khi dd, "foreign 
portfolio investment" la chi hoat ddng dau tu 
danh muc thdng qua viec mua cd phieu, trai 
phieu va cac giay td cd gia khac cua nha dau 
tu nudc ngoai va khdng thyc hien quydn true 
tidp quan ly doanh nghiep. Nhu vay, cd the 
nhan thay, khai niem "foreign portfolio 
investment" rdng hon khai niem "foreign 
indirect investment". Cd tac giii cho rang, 
viec dich ra tieng Anh thuat ngir dau tu gian 
tidp nudc ngoai la "foreign indirect 
investment" la khdng chuan Xiic vi theo cac 
tir didn tieng Anh chuyen nganh kinh te, tai 
chinh thi khdng cd thuat ngir nao nhu vay'*. 
Trong da so cac nghien ciiu cua cac nha 
khoa hgc nudc ngoai va cac td chu:c qud'c te, 

Waller Goode. Tii dien chfnh sach thuang mai qudc 
te. N.xb. Thdng ke. 1997. tr.108. 
" Di^u 2. Luiit Dau tu nude ngoai 1996. 

"* Luat Dau tu nam 2005, Dieu 3, khoan 2 va 12. 
"" Cue diu tu nudc ngoai, 20 nam dau tu nudc ngoai -
nhin lai va hudng tdi, Nxb. Tri thuc, 2008. bai viei 
cua Huy Nam. "De' khoi day ddng vdn FPI tiem 
niing", tr.210. 
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hau nhu chi thuat ngu "foreign portfolio 
investment" dugc sir dung de chi hoat dgng 
dau tu gian tie'p nudc ngoai. 

Nhu vay, cd thd nhan tha'y la hien nay 
tren the gidi, khiii niem dau tu gian tidp nudc 
ngoai Cling cd nhidu each hidu khac nhau. O 
Viet Nam, khai niem dau tu giiin tie'p chi 
dugc phiip luat quy dinh chinh thLi:c kd tir khi 
cd Luat Dau tu. Theo ciieh hidu cua Luat 
Dau tu nam 2005 thi dau tu gian tidp nudc 
ngoai dugc hidu la hinh thiic dau tu cua nhii 
dau tu nudc ngoai thdng qua viec mua cd 
phan, cd phidu, trai phieu, cac gia'y td cd gia 
khac, quy dau tu chirng khoan va thdng qua 
Ciic dinh chd tai ehinh trung gian khac ma 
nha dau tu nudc ngoiii khdng tryc tidp tham 
gia quan ly hoat ddng dau tu. Nhu vay, cd 
the ndi phap luat Viet Nam hien hanh quan 
niem vd dau tu giiin tidp ndi chung va dau tu 
gian tiep nudc ngoai ndi rieng da tidp can 
kha tuong ddng vdi cac quan niem phd bien 
tren the gidi, nhung van cd nhu'ng khiic biet 
CO ban. Hau het cac dinh nghia vd dau tu 
gian tiep (portfolio investment) ddu khdng 
gan vdi didu kien cd hay khdng true tidp 
tham gia quan ly hoiit dgng dau tu\ Theo 
nhieu nha nghien cii'u, sy khac biet Idn nha't 
giCi'a dau tu tryc tiep va dau tu giiin tidp nudc 
ngoai chinh la ty le gdp vd'n viio doanh 
nghiep, ndu d muc thap, (tuc la dudi 10% 
theo quan niem cua OECD) thi dugc coi la 
dau tu giiin tiep nudc ngoiii, neu khdng thi 
dugc hieu lii dau tu tryc tidp nudc ngoai ^ 

Mdi mdt ciich hidu ddu cd nhirng uu didm 
va nhugc diem nhat dinh. Ndu ehi phan biet 
dau tu gian tidp nudc ngoai vdi diiu tu tryc 
tiep nudc ngoai bang ty le diiu tu, thi se ra't 
thuan Igi trong viec xiic dinh dau la dau tu 
true tidp nudc ngoai va dau la dau tu giiin tiep 
nudc ngoai vd mat danh nghia. Nhung han 
che Idn nhat cua tieu chi nay la viec dua ra 
mgt miic ty le nhu the nao la hgp ly. Ngay cii 
quan niem cua OECD cho rang, dau tu tryc 

Luat Dau tu nam 2005, Dieu 3 khoan 3. 

Walter Goode, Tir dien chi'nh sach thuang mai qud'e 

te, Nxb. Thdng ke, 1997, tr. 197. 

tidp nudc ngoai phai cd ty le vdn gdp tir 10% 
trd len khdng han da hgp ly, vi ty le vd'n gdp 
nay d cac doanh nghiep Idn va doanh nghiep 
nhd cd mire dg anh hudng khac nhau. 6 
doanh nghiep nhd, mii:c 10% cd thd khdng 
dem lai quydn quan ly va tam iinh hudng cho 
chu dau tu, nhung d ciic doanh nghiep Idn vdi 
sd vd'n Idn, nhidu cd ddng, thi mLi:c 10% cd 
the ndi la mdt mire gdp vd'n dang kd, tham chi 
dugc coi lii cd ddng Idn. Trong khi dd, quan 
niem ciia phiip luiit Viet Nam, viec phan biet 
dau tu tryc tiep va dau tu gian tidp chu ydu d • 
khia canh khdng tryc tidp tham gia quiin ly 
hoiit dgng dau tu. Tieu chi nay, rd riing ra't 
phii hgp vd nghia ddi vdi tir "giiin tiep", 
nhung liii tuong dd'i khd hidu vd khiii niem 
"quiin ly hoiit ddng dau tu", trong khi dd thuat 
ngu nay lai khdng dugc giiii nghia mgt each 
cu thd. Theo quy dinh ciia Luat Doanh 
nghiep, dd'i vdi vd'n chu sd huu gdp vao doanh 
nghiep, chu dau tu ddu cd nhu:ng quydn nang 
nha't dinh dugc thyc hien thdng qua Diii hdi 
ddng cd ddng vii ciie co quan khiic. Nhu vay, 
cd thiit sy lii "gian tidp" theo nhu each dinh 
nghia cua Luat Diiu tu hay khdng? 

D6 cd dugc dinh nghia tuong dd'i chuiin 
xac vd dau tu gian tidp nude ngoai, ciin thiet 
phiii cd sy .so sanh giira hoiit dgng dau tu gian 
tidp nudc ngoai vdi hoiit dgng diiu tu tryc tidp 
nudc ngoai dd thay rd nhirng sy khac biet. 
Theo ngudi viet, cho du chi la nhirng sy khiic 
biet tuong dd'i, nhung neu sy tuong ddi ay 
chidm da so trong nhirng trudng hgp thyc te 
thi cung rat him ich vd mat ly luan. 

Thii nhdt, vd tinh dn dinh trong viec dau 
tu, hau het cac nhii nghien cii'u ddu cho rang, 
ngudn vd'n dau tu tryc tidp ndi chung va 
ngudn vd'n diiu tu tryc tiep nudc ngoiii ndi 
rieng thudng cd tinh dn dinh cao hon vd muc 
dich va quii trinh dau tu. Nha dau tu nudc 
ngoiii thudng cam kdt hoat dgng lau dai d 
nudc tidp nhan dau tu trong mgt llnh vyc 
nganh nghd nhat dinh vdi Ig trinh thyc hien 
dugc cdng bd rd riing. Nhidu dy an dau tu 
tryc tiep nudc ngoai dugc khdi ddng bang 
Ciic cam kdt, ciic hiep dinh giua Chinh phii 
nudc dau tu va nudc tidp nhan dau tu. Chinh 
vi the, viec chuyen dich muc tieu diiu tu 
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thudng khd khan hdn. Trong khi dd, dau tu 
gian tiep nudc ngoai thudng khdng cd tinh 
dn dinh cao. Nha dau tu nudc ngoai sir dung 
vd'n cua minh dd mua chirng khoiin hoac 
tham gia gdp vd'n vao doanh nghiep, nhung 
thudng khdng cam ket nam giu' lau dai. Viec 
chuydn nhugng vd'n dau tu thudng xuyen 
didn ra, viio thdi diem ma nha dau tu nudc 
ngoai Ciim thay viec tidp tuc niim giir phan 
vd'n gdp lii khdng dugc lgi gi hon. 

Thu hai, vd tai san gdp vd'n cung cd 
nhidu khiic biet giua dau tu true tiep nudc 
ngoai va diiu tu giiin tiep nudc ngoai. Trong 
dau tu true tidp nudc ngoai, tai siin gdp vd'n 
cd the biing tidn (thdng thudng la ngoai te), 
nhung nhidu trudng hgp tai siin gdp vdn la bi 
quydt ky thuat, cdng nghe, may mdc thiet bi 
hoac nhan hieu,v.v. Nhung tiii san khdng 
phiii ngoai te thudng can dugc dinh gia theo 
thda thuan, va sy thu hiit nhirng ngudn lyc 
nay cdn cd vai trd hd trg phat tridn thi trudng 
khoa hgc cdng nghe cung nhu nang cao trinh 
dg quiin ly doanh nghiep d trong nudc, 
khdng chi d ciic nudc dang phat trien ma 
ngay ca nhirng nudc phat tridn^ Trong khi 
dd, dau tu giiin tidp nudc ngoai chii ydu dugc 
thyc hien bang phiin vdn gdp bang tidn, 
nham mua chung khoiin hoac gdp vd'n. 
Nhung nha diiu tu nudc ngoai thudng la 
nhu'ng Cii nhan hoac td chii'c cd kien thLi:c vd 
thi trudng tai chinh va nghiep vu dau tu chit 
khOng can thiet lien quan den llnh vuc khoa 
hgc, cdng nghe hay quiin ly. 

Thu ba, vd ty trgng gdp vd'n cua nha dau 
tu nudc ngoai cung cd nhiing khac biet co 
biin. Thdng thudng, trong hoat ddng dau tu 
tryc tidp nudc ngoiii, nha dau tu nudc ngoai 
thudng gdp sd vd'n tuong dd'i Idn hoac gdp 
toan bd sd vdn dau tu. Nhu'ng gidi han vd ty 
le gdp vd'n cd thd khiic nhau giiia ciic qud'c 
gia, tiiy thudc chinh siich ciia Nha nudc dd'i 
vdi hoiit ddng dau tu true tidp nudc ngoai. 
Nhin chung, nhirng qud'c gia cd mire do "md 
cira" ddi vdi ddng vd'n dau tu nudc ngoai 

Maegnus Blomstrum va Ari Kokko (1997). 
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cang Idn thi ty le nay cang cao. Ben canh dd, 
gidi han ty le gdp vdn cdn phu thudc vao 
viec danh gia kha nang quan ly cua chinh 
nudc tidp nhan dau tu va cac cam ket qud'c te 
song phuang va da phuong. Trong khi dd, 
Ciic quan didm qud'c td dugc thira nhan ddu 
cho rang, dau tu gian tiep nudc ngoai la viec 
dau tu cua nha dau tu nudc ngoai vdi ty trgng 
gdp vdn tha'p hon. Nhu tren da trinh bay, 
theo OECD thi dugc coi la dau tu gian tiep 
ndu mire gdp vd'n dudi 10% tong so vd'n dau 
tu. Miic vd'n gdp tha'p thudng giiip cho nha 
dau tu nudc ngoai tranh khdi nhirng quy dinh 
rang budc lien quan den viec chuydn nhugng 
sd vd'n gdp Idn, nhSm biio ve doanh nghiep 
trudc sy thay doi ciia thi trudng chiing 
khoan. Miic vd'n gdp thap cung cd nghia la 
vai trd trong quiin ly doanh nghiep ciia nha 
dau tu la khdng dang kd. 

Thu tu, hoat ddng dau tu true tiep nudc 
ngoai thudng gan vdi cac dy an dau tu, ma da 
phan cac trudng hgp la thanh lap doanh 
nghiep mdi dudi hinh thuc lien doanh hoac 
100% vd'n dau tu nudc ngoai. Neu khdng phai 
la thanh lap doanh nghiep mdi, thi cac hinh 
thiic hgp ddng hgp tac kinh doanh (BCC), hgp 
ddng BOT, BTO va BT thudng cho thay su 
hien dien ciia nha dau tu nudc ngoai hoac dai 
dien ciia nha dau tu nudc ngoai tai Viet Nam. 
Trong khi dd, ddi vdi dau tu gian tiep nudc 
ngoai, viec dau tu thudng khdng gan vdi cac 
dy iin dau tu, cung nhu khdng lien quan den 
viec thanh lap cac doanh nghiep mdi. Ngay ca 
trudng hgp doanh nghiep nha nudc cd phan 
hda Ian dau - nhung ngudi viet cho rang day 
cung khdng phai la doanh nghiep mdi, mac 
dil sau khi cd phan hda, hmh thiifc phap ly ciia 
doanh nghiep nha nudc da thay ddi sang md 
hinh cd phan. Nha dau tu nudc ngoai chi dau 
tu vao nhimg doanh nghiep dang ton tai, ma 
theo diinh giii cua nha dau tu thi gia tri thi 
trudng cua khoan vd'n gop se cd kha nang 
tang len trong tuong lai. Ben canh dd, khac 
vdi dau tu tryc tidp nudc ngoai, nha dau tU 
giiin tiep nudc ngoai hoac diii dien cua nha 
dau tu giiin tidp nudc ngoai khdng can phai 
hien dien tai Viet Nam trong qua trinh dau tU. 
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Thii ndm, nha dau tu trong hoat ddng gian 
tiep nudc ngoai khdng coi trgng viec ty minh 
tham gia quan ly doanh nghiep noi minh dau 
tu. Hay ndi ciich khiic, trong dau tu giiin tidp 
nudc ngoai, nha dau tu khdng dat muc dich 
chinh la tham gia vao bg may lanh dao, didu 
hanh doanh nghiep noi minh diiu tu. Chinh vi 
vay, nha diiu tu hoiin toan cd thd dau tu thdng 
qua viec mua cac chung khoiin ng chu khdng 
can phiii la chirng khoan vd'n nhu trong dau tu 
true tiep. Ben canh dd, viec khdng ty minh 
tham gia quan ly doanh nghiep ciing tiio 
thuan Igi cho nha dau tu trong viec diinh gia 
tiem nang dau tu, ddng thdi de dang riit vd'n 
dau tu khi can. Trong khi dd, ddi vdi hoiit 
dong dau tu tryc tiep nudc ngoai, viec nha dau 
tu tu minh tham gia quan ly doanh nghiep nai 
minh diiu tu thudng la mgt didu kien dd dau tu 
hoac mdt he quii tat yeu ciia qua trinh dau tu. 
Can nha'n manh la, theo quy dinh ciia phap 
luat Viet Nam, thi van de tham gia quiin ly 
hay khdng tham gia quiin ly lii mdt can cu 
quan trgng dd phan biet dau tu tryc tiep vdi 
dau tu gian tidp. 

Thii sail, vd thi trudng lien quan true tiep 
den nha dau tu nude ngoai cung cd sy khac 
biet CO ban giiia dau tu gian tidp nudc ngoai 
va diiu tu tryc tidp nude ngoai. Dd'i vdi hoiit 
dong dau tu giiin tiep nudc ngoiii, thi trudng 
ma nha diiu tu nudc ngoiii tham gia la thi 
trudng tai chi'nh, ma trong dd chii ydu lii thi 
trudng chirng khoiin. Nhirng hang hda dem 
lai lgi nhuan cho nha diiu tu nudc ngoai 
chinh la chii'ng khoiin, phan vd'n gdp dugc 
mua va ban tren thi trudng tai chinh. Nhirng 
quy dinh phap luat lien quan den thi trudng 
tai chinh la nhirng didu mil nhii diiu tu nudc 
ngoai can quan tam chu ye'u khi dau tu giiin 
tiep. Trong khi dd, thi trudng lien quan tryc 
tiep ddi vdi nhii dau tu nudc ngoiii trong hoiit 
dong dau tu tryc tiep lit thi trudng hiing hda, 
dich vu ma doanh nghiep dugc dau tu tham 
gia ciinh tranh. Do dd, nhii diiu tu nudc ngoiii 
can quan tam den nhurng quy dinh phiip luat 
ve thi trudng hang hda, dich vu nhu didu 
kien gia nhap thi trudng, cac quy dinh vd 
chat lugng siin phaim, ciic tieu chuain ky 
thuat, v.v. 

Thii bdy, nhirng yeu td dam bao kha 
nang sinh Idi cua ddng vd'n dau tu cQng cd 
nhu'ng khiic biet nhat dinh giira diiu tu giiin 
tidp nudc ngoai va dau tu tryc tidp nudc 
ngoai. Trong dau tu giiin tidp nudc ngoai, lgi 
nhuan cua nhii dau tu nudc ngoiii cd dugc do 
sy chenh lech giira gia mua vao va giii biin ra 
Ciic khoiin vdn dau tu va phan Igi nhuan dugc 
chia (neu cd) tir ket qua kinh doanh ciia 
doanh nghiep dau tu. Nhirng ydu td tac ddng 
den lgi nhuan ciia nha dau tu ehii ydu la ciic 
rui ro lien quan den thi trudng tai chinh nhu 
riii ro thanh khoan, riii ro ty giii, rui ro thi 
trudng, v.v. Trong khi dd, lgi nhuan ciia nha 
dau tu trong dau tu tryc tidp nudc ngoai chii 
yeu la phan lgi nhuan dugc chia sau khi 
doanh nghiep da thyc hien cac nghia vu tai 
chinh. Nhu'ng yeu td co biin anh hudng den 
Igi nhuan trong dau tu tryc tiep nudc ngoiii la 
chi phi Siin xuat thap, nhirng uu dai vd thue, 
ngudn nhan cdng cd giii canh tranh va thi 
trudng tieu thy nhidu tidm nang, v.v. 

Tir nhu'ng phan tich tren day, cd the ket 
luan rang, sy khiic biet giira khiii niem dau tu 
tryc tiep nudc ngoai va khiii niem diiu tu giiin 
tiep nudc ngoiii lii tuong dd'i nhidu nhung 
khdng hiin da rd net. Cd le dd ehinh lii ly do 
mii hiiu het cac dinh nghia chuain xac deu 
danh cho khai niem diiu tu tryc tidp nudc 
ngoai, nhung chua cd mdt dinh nghia vd khai 
niem dau tu gian tiep nudc ngoai niio dugc 
dai da sd chap thuiin. 

3. Mgt sd quy dinh chua phii hgp ciiia 
phap luat ddi vdi dau tu nudc ngoai true 
tiep va dau tu nudc ngoai giiin tiep tai 
Viet Nam hien nay 

Nhu da trinh bay d phiin tren, do dinh 
nghia ve khai niem dau tu nudc ngoai gian 
tidp tiii Viet Nam hien nay cdn cd nhirng 
diem mo hd, khd hidu do dd tiio nen mdt sd 
quy dinh chua hgp ly vii mgt sd diem bat cap 
trong Ciic van ban phiip luat cung nhu trong 
Ciich thu:c ciic co quan nha nudc thi hanh 
phiip luat vd dau tu nudc ngoiii. 

Sy phiit tridn ciia md hinh quiin ly kinh td 
tren co sd ddi vd'n thi dia \'i cua ciic nhii diiu 
tu dugc Xiic lap tren co sd muc vd'n gdp. Vice 
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cd tryc tidp hay khdng tryc tidp tham gia vao 
quiin ly hoat dgng dau tu (hay quiin ly ngudn 
vd'n gdp dau tu) tuy thudc vao y chi chii quan 
CLia nha diiu tu va phu thude vao sy quyet 
dinh ciia ciic chii thd cau thanh quan he dau tu 
dd. Tliyc td cho tha'y nhidu trudng hgp nha 
diiu tu thyc hien dau tu qua hinh thiic dau tu 
giiin tiep, nhung khi sd lugng cd phan cua nha 
diiu tu niiy dii Idn thi hg van cd thd tham gia 
\'ao hoiit ddng quiin tri hoac/va didu hanh 
doanh nghiep. Vay trudng hgp nay nha dau tu 
cd phtii thyc hien thii tuc chuydn ddi hinh 
thiic dau tu theo quy dinh cua Luat Dau tu 
hay khdng? Ddng thdi viec mua, biin lai dd'i 
vdi Ciie dy iin diiu tu tryc tidp (ke cii hinh thuc 
diiu tu thanh Lip phiip nhan hay hinh thiic dau 
tu tryc tiep theo hgp ddng) thi Nha nudc se 
quan ly nhu the nao? Va cd sy phan biet giira 
ngudi mua lii nha dau tu trong nudc va nha 
dau tu nudc ngoai trong trudng hgp niiy 
khdng? Ndu cd thi sy phan biet nay nham 
mue dich gi? Thyc tien cho tha'y cd nhirng cau 
hdi viin chua cd cau trii ldi, hoac cd cau tra Idi 
thi nhiing cau trii ldi dd se dugc thyc hien 
bang nhung thii tuc phirc tap, tiio sy phien ha 
cho doanh nghiep (vi du trudng hgp doanh 
nghiep cd vd'n diiu tu nudc ngoai chuydn ddi 
loai hinh doanh nghiep thiinh cdng ty cd phan 
theo Nghi dinh sd 101/2006/ND-CP). 

Vd mdt khia canh khiic, sy phan biet giiia 
diiu tu tryc tiep va diiu tu giiin tiep da tiio nen 
sy phan hda giira nha dau tu trong nudc va 
nhii diiu tu nudc ngoai. Theo quy dinh cua 
phap luat vd chirng khoiin va thi trudng chiing 
khoan hien nay thi ciic nha dau tu nudc ngoai 
dugc phep sd hiru tdi da 49% cd phiin ciia mdt 
td chii'c dang niem yet (dd'i vdi td chuc niem 
yet la ngan himg hoac td chiic tin dung thi ty 
le niiy la 30%), va dieu nay da dugc hidu mdt 
Ciich miiy mdc rang neu nhii diiu tu nudc 
ngoiii mud'n nam giii tren 49% cd phan ciia 
mdt doanh nghiep dugc thanh lap tiii Viet 
Nam thi phiii thuc hien thu tuc dau tu true 
tiep. Cu the, Nghi dinh sd 139/2007/ND-CP 
hudng dan thi hiinh mgt sd dieu Luat Doanh 
nghiep tiii khoiin 3 Dieu 9 quy dinh trudng 

hgp doanh nghiep du dinh thanh lap cd sd hiiu 
cua nha dau tu nudc ngoai hon 49% vdn dieu 
le thi phiii cd dy an dau tu va thuc hien dang 
ky dau tu gan vdi thanh lap td chii'c kinh te 
theo quy dinh cua phap luat ve dau tu; trudng 
hop khdng qua 49% vdn dieu le thi thuc hien 
theo quy dinh cua Luat Doanh nghiep. Ve 
mat phiip ly, co sd phap ly de xay dung quy 
dinh tai khoiin 3 Didu 9 Nghi dinh 139/2007/ 
ND-CP la khdng cd, vi quy dinh nay khdng 
cd trong Luat Doanh nghiep va ddng thdi quy 
dinh nay hoan toan triii vdi quy dinh tiii Luat 
Dau tu (khoiin 1 Didu 50 Luat Dau tu quy 
dinh: "Nha dau tu nudc ngoai lan dau dau tu 
vao Viet Nam phiii cd dy an dau tu va phai 
liim thii tuc dang ky dau tu hoac tham tra dau 
tu tai CO quan nha nudc quan ly dau tu de 
dugc cap Gia'y chirng nhan diiu tu"). 

Mdt van de can ban nira d day la sy tdn 
tiii cua hai loai giay phep la Giay chiing nhan 
dang ky kinh doanh va Giay chiing nhan dau 
tu. Cd su trung hgp ngau nhien d day la mac 
du hai loiii gia'y nay tdn ttii tir trudc khi cd sy 
xuat hien cua Luat Dau tu, nhung loai hinh 
doanh nghiep dugc cap Gia'y chiing nhan 
dang ky kinh doanh lai ra't phii hgp va thuan 
tien cho hoat ddng dau tu gian tiep cua eac 
nha dau tu nudc ngoai, cdn Giay chiing nhan 
dau tu xua't phat diem cua nd da dugc sir dung 
dd cap cho ciic du an dau tu tryc tiep nudc 
ngoai. Nhung vdi viec gia nhap To chirc 
Thuong mai the gidi (WTO) thi viec thuc hien 
bai bd hoac giam bdt nhung han che gdp vdn 
cua nha dau tu nudc ngoai vao cac doanh 
nghiep Viet Nam se phai tirng budc thyc hien 
nhu trong Bidu cam ket ve dich vu thuong mai 
vdi WTO, do dd se khdng cdn su trung hgp 
ngau nhien neu tren nira. 

4. Ket luan 
Tir nhirng thyc tidn va phan tich neu tren 

cho tha'y ton tiii trong thuc te su Iiing tiing 
trong viec phan dinh quan ly giira dau tu true 
tiep va diiu tu gian tiep; giira dau tu cua nha 
dau tu trong nudc va nudc ngoai dan den sU 
khdng hieu qua trong quan ly nha nudc vd 

(Xem tiep trang 33) 
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hieu la tinh trang ma vi mdt ly do nao dd, vi trf 
ciia mdt hay mgt sd NLD khdng cdn cin thiet 
cho doanh nghiep nira. 

Thu hai, dy thao nen dugc sira ddi liii 
theo hudng khuyen khich, thay vi bit budc, 
NSDLD Iin lugt cho NLD thdi viec vi thyc 
hien cac bien phap phdng ngira, hiin che 
trudc khi thyc hien viec cit giam nhan sy. 

Thu ba, dy thao nen cd nhu'ng quy dinh 
thdng nhat vd trach nhiem cua NSDLD va 
thii tuc cat giim nhan sy cho mgi trudng hgp 
Ciii td doanh nghiep. Thidt nghT, chi cin quy 
dinh mdt thu tuc duy nhat cho tat ca mgi 
trudng hgp cit giim nhan sy la phii hgp. 

HAP LUAT LAO DONG VE... 

Thu tu, dy thio nen quy dinh rd trudng 
hgp "chuyen quydn sd hiiu doanh nghiep" la 
trudng hgp cd sy chuyen nhugng tir 50% 
tdng sd vd'n gdp hoac cd phin ciia doanh 
nghiep trd len. Ddng thdi, can sira ddi lai quy 
dinh vd phan chia trach nhiem dd'i vdi NLD 
gitra NSDLD cu va NSDLD ke tiep trong 
trudng hgp td chiic lai doanh nghiep theo 
hudng: (i) Xic dinh rd NSDLD cd trach 
nhiem ddi vdi NLD ndu NSDLD cu va 
NSDLD ke tiep khdng cd hoac khdng the 
thda thuan vd vin dd nay; va (ii) Chi ap dung 
quy dinh nay eho trudng hgp sap nhap, hgp 
nha't, chia, tich va chuydn quydn sir dung tai 
san cua doanh nghiep. 

(Tiep theo trang 22 - Bdn ve viec phdn chia ...) 

dau tu va sy phuc tap gay phidn nhidu vd mat 
thii tuc cho cac nha diu tu. Dd giai quyet cic 
tdn tai nay, cin thiet phai cd sy nhin nhan lai 
viec quan ly nha nudc dd'i vdi hoiit ddng diu 
tu theo hudng tao ra mgt hanh lang phap ly 
don gian va hieu qua ddng thdi phu hgp vdi 
lo trinh md cira thi trudng theo cic cam ket 
qudc tdma Viet Nam da tham gia, cu thd: 

Thii nhdt, cin thiet phai dua ra mdt dinh 
nghTa hgp ly hon cho hoiit ddng diu tu gian 
tie'p. Cd the dinh nghTa nay khd cd thd diit 
dugc do chinh xac tuyet ddi, tuy nhien cin 
thiet phai xda bd dugc sy mo hd trong khii 
niem ma cu the la phai dua ra dugc gidi ban 
chinh xac cua viec "tham gia qudn ly hogt 
dgng ddu tid. Theo ngudi viet, nen dinh 
nghTa khii niem diu tu gian tidp nhu sau: 
Ddu tu gidn tidp la hinh thiic ddu tu thdng 
qua viec mua cd phdn, cd phidu, trdi phieu, 
cdc gidy td co gid khdc hoac ddu tu vdo quy 
ddu tu chiing khoan hay cdc dinh chd tdi 
chinh trung gian khdc vdi muc tieu sinh lgi, 
md khong cdn hoac khong nhdt thidt phdi 
tham gia vdo viec qudn ly, td chiic doanh 
nghiep dugc ddu tu. Cach hidu nhu vay se 
loai trtr nhirng han chd cirng nhie khi phan 
dinh diu tu tryc tidp nudc ngoai va diu tu 
gian tiep nudc ngoai theo tieu chi ty le diu tu 

hoac tieu chi tham gia quan ly diu tu, nhung 
vin du de danh gii dau la hoat dgng diu tu 
tryc tiep nudc ngoai vi dau la diu tu gian 
tiep nudc ngoai. 

Thu hai, cin thd'ng nhat each dich thuat 
ngir "diu tu gian tiep nudc ngoai" la "foreign 
portfolio invesstment" cho phii hgp vdi thdng 
le qud'c te va thyc tidn. Cd the cich thiic dich 
thuat nhu the nao khdng gay anh hudng tdi 
nha diu tu trong nudc va cung khdng anh 
hudng tdi ndi dung hoat ddng diu tu gian 
tiep nudc ngoai tai Viet Nam. Tuy nhien, 
didu nay se tao thuan Igi hon cho cac nha 
diu tu nudc ngoii khi tiep can va tim hieu dd 
diu tu vao Viet Nam. 

Thu ba, khdng nen nen chia tach viec 
quan ly dang ky ngudn vd'n diu tu nudc 
ngoai vao cac dy an diu tu theo Luat Diu tu 
va ngudn vd'n diu tu nudc ngoai vao thi 
trudng chirng khoan nhu hien nay. Viec quan 
ly dang ky ngudn vd'n dau tu nudc ngoai nen 
dugc thyc hien bdi mdt co quan. Didu nay 
lam CO sd cho viec quan ly dd'i vdi viec nha 
diu tu nudc ngoai rut vd'n hoac chuyen lgi 
nhuan diu tu vd nudc cung nhu se tao didu 
kien thuan tien cho viec thyc hien cic quy 
dinh vd chi'nh sich thud va cac bien phap 
chd'ng rira tien... 
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