
BAN CHAT DICH THUC CUA MOI QUAN HE G I O A 

PHAP LUAT VA DAO DlTC 

Hodng Thi Kim Que* 

G iua dao dire va phap luat co sy thdng 
nhat. Trong sy thdng nhat do co sy 

khac biet, khong dong nha't, khdng thay the 
nhau va khdng loai tru nhau. Tinh ta't yeu 
khach quan, tam quan trong ciia van de phai 
ket hop ca dao diic va phap luat trong quan 
ly xa hoi va giai quyet cac van de cu the thi 
da ro, song each quan niem, danh gia, trien 
khai thyc hanh trong thyc tiin thi van cdn co 
nhiiu van di cSn ban luan. Trong bdi canh 
mdi, ban than dao due vii nha't la phap luat da 
va dang co nhieu thay ddi to Idn thi mdi 
quan he giua chiing ta't yeu cung co nhieu 
van di can xem xet, danh gia va thyc hanh 
cho phii hop. 

Cd quan diem cho rang, trong Nha nudc 
phap quyen, phap luat la tdi thuo'ng, dao dire 
tut xud'ng hang thu: yeu, hay cd chang cung 
chi nhu la mot sy bd sung cho phap luat do 
vi thieu phap luat ma thdi. Cung cd khi coi 
viec sir dung dao diic nhu mot viec lam khien 
cudng, khau hieu, la cai gi dd rat cao xa, ly 
tudng hoa cac van di . . . Thyc ra ly luan nha 
nudc phap quyen chua bao gid phu nhan dao 
dire. Ma lam sao cd the phii nhan duac, ke ca 
viec coi nhe dao diic, bdi vi ban than khai 
niem "Nha nudc phap quyen" cho dii la theo 
ngdn ngu' Ddng, Tay nao di chang nua thi 
ciing da ham chiia yeu td dao dire ca ve 
phuang dien td chiic, hoat ddng ciia Nha 
nudc, ciia tirng con ngudi nha nudc, ca ve 
phuang dien phap luat va xa hoi dan sy. 

Nhung ban chat dich thyc ciia md'i quan 
he nay la gi, dugc bieu hien tap trung, xuyen 
sud't d nhirng diem nao... la van de vd ciing 
quan trpng ve phuong dien ly luan va thyc 
tiin phap ly - xa hoi. Bdn chdt dich thuc 
cua mdi quan he gida phdp ludt vd dgo diic 
suy cho ciing do chinh Id vdn de mang tinh 
nguyen tdc: dao ditc Id ca sd cua phdp lugt. 

Co sd dao due ciia phap luat dugc the 
hien chu yeu d nhirng didm nhu sau: Thu 
nhdt phap luat ve nguyen tac phai phu hgp 
vdi dao diic. Thu hai. trong trudng hgp thie'u 
quy dinh phap luat cu the thi can van dung 
dao diic de giai quyet. Thu ba, trong trudng 
hgp cd mau thuin giira phap luat vdi dao due 
thi ve nguyen tac phai lay dao diic de ap 
dung. Tat nhien, ngoai dao dire ra, cdn phai 
van dung cac loai quy tac, nguyen tac, quan 
diem khac dd ap dung trong viec giai quyet 
cac van de phap ly. Trong lich sir va mai 
mai, phap luat chua bao gid lan at dugc dao 
dLi:c. Ve nguyen tac, khdng phai phap luat 
phan xet dao diic ma ngugc lai, dao due mdi 
cd quyin phan xet phap luat. 

Giua phap luat va dao du:c khdng cd sy 
ddi lap nao, mac dau van cd nhirng khac biet 
tat ye'u."GiLi:a phap luat va dao due cd md'i 
quan he bien chii'ng nhu mdi quan he giira 
hinh thirc va ndi dung, ndi dung la dao due, 
phap luat la hinh thiic"'. Ca phap luat va dao 
diic diu can thiet nhu nhau, deu vi le sdng 
cung nhu muc dich sinh tdn ciia xa hdi loai 
ngudi. Chil tich Hd Chi Minh da tirng viet: 
"Vi le sinh tdn cung nhu muc dich cudc 
sd'ng, loai ngudi phai sang tao va phat minh 
ra ngdn ngii, chil viet, dao due, phap luat, 
khoa hgc, tdn giao, van hgc, nghe thuat, 
nhung cdng cu cho sinh hoat hang ngay ve 
an, mac, d va cac phuang thuc sir dung"'. 

Dao du'c la gdc, phap luat la chuan\ xet 
vi cdi ngudn thi thien, dire cd trudc va la gd'c 
cua le, luat. Dil d thdi dai nao, phap luat va 
dao du:c cung la mdt thd thd'ng nha't bien 

' GS.TS. Luat hoc, Khoa Luat - Dai hoc quoc gia Ha Noi. 
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HA NVdC VA PHAP LUAT SO lliom 

chirng, ndi dung, hinh thii'c cua phap luat va 
dao due it nhieu thay doi nhung cai ciin 
nguyen thi van nhu the. Cai can nguyen dd 
chinh la sy cdng bang, la tinh nhan ban cua 
dao dire va phap luiit. Trong trudng hgp sai 
lech hay mau thuan vdi sy cdng bang va 
nhan ban, phap luat dd sdm mudn ciing phai 
thay ddi. Dieu dd lai cang the hien rd trong 
he thd'ng phap luat ducfng dai, cac quy dinh 
phap luiit phai vi con ngudi, thuan tien cho 
con ngudi. Ban than phap luat, dao diic lii 
cong bang. Cdng bang dugc coi nhu la tu 
tudng phap ly tien bg cua nhan loai tir cd xua 
trong cau ngan ngir Latinh co dai: "phap luat 
lii nghe thuat cua sy that va cdng ly" (Jus est 
ars bony aequi). Cdng bang khdng chi trong 
ban than cac quy dinh phap luat mil cdn ca 
trong tip dung phap luat^nhat lii khi khdng cd 
quy dinh phap luat tuong ufng thi ngudi van 
dung phap luat phai dua tren cong bang, le 
phai mil giai quyet chir khdng dya vao y chi 
chu quan, tiiy tien. Cd nhu vay, cac quyet 
dinh ap dung phap luat mdi "thau tinh, dat 
ly", mdi "tam phuc, khau phuc". Ngiiy nay, 
tang cudng vai trd ciia phap luat trong viec 
dam bao cdng bang xa hdi phai gan vdi viec 
hoan thien he thd'ng phap luat ve quyin con 
ngudi, quyen cdng dan, cac quyen con ngudi 
phai dugc dam bao bang che do phap quyen. 
Tinh tdi cao ciia dao luiit, tinh thd'ng nha't ciia 
he thdng phap luat ciing la diiu kien dam 
bao cdng bang xa hdi. 

Dao dire va phap luat hd trg, bd sung cho 
nhau de han che cai ac, hudng tdi cai thien. 
Neu thie'u luiit nhung con ngudi ta cd dao ddc 
thi hg se khdng hoac biet kim che tdi da sy vi 
pham. Cd luiit phap dieu chinh, nhung neu 
khdng cd dao due, khdng cd luong tam thi se 
bat chap phap luat, se xuyen tac luat, Igi dung 
luat. Lien he viio llnh vuc an toan giao thdng, 
cd the nhan dinh rang: Dd giam thidu hanh vi 
dua xe may trai phep gay lai nan. dieu quan 
trgng nha't khdng phai la tang niing hinh phat 
mil lii giao due dao ditc, thiifc tinh luong tam 
ciia nhung ngudi vi pham trUdc tinh mang, 
sire khoe ciia ban than va ngudi khac cting vdi 
nhung bidn canh bao treo a nhieu dia diem 
tren dudng. Bai vl, viec coi thudng phap luat, 
vi pham phap luat giao thdng cung lit van de 

dao dure, la trach nhiem dot vdi nhirng ngudi 
tham gia giao thdng khac. 

Phap luat bao gid cung dugc xay dyng, 
thyc thi tren mgt co so dao diifc nha't dinh. 
Phap luat cua Nha nudc ta la mgt trong 
nhirng hinh thii:c ghi nhan, bao ve, phat huy 
dao due. Phap luat khdng tao ra ban than cac 
gia tri dao dii:c, phap luat chi cd the tac dgng, 
dem lai nhti'ng dieu kien thuan Igi cho sy 
hinh thanh nhirng quan niem mdi, nhimg 
chuan muc dao ddc mdi, tien bg va loai bd 
dan nhLi:ng quan niem dao due cu, tieu cue. 
Phap luat la phuong tien dam bao cho dao 
dire dugc thuc hien trong cudc sd'ng. Vai trd 
cLia phap luat dd'i vdi dao diic dugc the hien 
thdng qua con dudng "luat hoa" cac quy 
pham, cac quan niem dao diifc. Khi da dugc 
"luat hoa", cac quan niem, chuan muc dao 
due se cd co che dam bao thuc hien o "tam 
cao hon", hQu hieu hon. Mgt khi cac quy tac, 
quan niem dao diic da dugc luat hda thi cung 
dugc ndi tam hda thanh le sd'ng, thanh tieu 
chi danh gia ciia con ngudi. 

Cac yeu cau cua dao dii'c true tiep dugc 
dua vao cac te biio cua phap luiit. Mdt trong 
nhiing kenh cua su tac ddng ciia dao dii:c len 
phap luat dd la sy quy dinh trong phap luat 
cac yeu cau nha't dinh cua dao diic dd'i vdi 
nhu'ng chil the cd quydn ap dung phap luat 
nhu su trung thiinh, vd tu, khach quan. Gia 
tri dao dire cua phap luat, nghia vu, bon phan 
dao dufc cua phap luat dugc thd hien d sy ghi 
nhan va dua vao cudc sd'ng cac yeu cdu ciia 
cdng ly, va lii su dam bao cac quyen va ty 
do, la cdng cu xac dinh uu the va gia tri ciia 
ca nhan. Gia tri dao dii:c cua phap luat thi 
hien d chd cac quy pham phap luat phai cd 
vai trd la phuong tien xac lap va co che bao 
dam tinh hien thyc cua cac quyen, tu do ciia 
ca nhan, dam bao kha nang sir dung chung, 
loai trir nhung hanh vi ddc doan, vi pham cac 
quyen vii ty do ciia ca nhan. Nhu vay, phap 
luat lii hien tugng ciia trat tu dao du:c. Su tac 
dgng anh hudng cua dao due ddi vdi phap luat 
se liim tang uy tin ciia phap luat, tang kha 
nang didu chinh, hieu qua didu chinh cua 
phap luat, dac biet trong nhimg trudng hop 
ma cac quy pham dao due hay nguyen tac dao 
dire da dugc ghi nhan trong phap luat. Chang 



tAN CHAT DICH THl/C CUA 

han nhu mdt nguyen tac ndn tang ciia phap 
luat la Pacta sunt ser\'anda - su ty nguyen 
thue hien cac nghia vu da dugc dua vao he 
thdng phap luat, xuat phat tir dao dii:c cd xua 
di ndi len su trung thanh vdi ldi ndi. 

Quan he giira dao du:c va phap luat xet 
cho ciing la van dd quan he giira con ngudi 
vdi con ngudi trong xa hdi va trong ban than 
mdi ngudi. Cho nen, van de dao dire va phap 
luat cung nhu md'i quan he giira dao du:c vii 
phap luat la nhirng van dd cd tinh xa hdi va 
ludn mang theo nd y thirc da'u tranh giua 
thien va ac, diing va sai, td't va xa'u, giira ban 
chat ngudi va phi tinh ngudi. 

Nhirng nam gan day, cd su chuydn hoa 
CLia quy pham nay vao quy pham khiic, cac 
quan diem, chuain muc dao dire truyen thd'ng 
va dao diic tien bd ciia nhan loai da diin dan 
duac chuydn hoa vao ndi dung phap luat, viio 
hoat ddng ap dung phap luat va llnh vyc y 
thirc phap luat. Van dd tdi pham hda va phi tdi 
pham hoa cung phai dii'ng tren co sd dao due 
thdng qua co che du luan xa hdi ma xem xet. 
Viec sira ddi, bd sung Bd luat Hinh su nam 
1999 la mdt dan chirng sinh ddng. Ddng thdi 
cac yeu cau ciia phap luat ciing dugc chuydn 
tai vao cae quan niem, chuiin muc dao dire, y 
thirc va hanh vi dao due cua con ngudi. Cac 
pham trii ciia dao due nhu: le sd'ng, hanh phiic, 
nghia vu dao du:c, luong tam, thien va ac; 
trung thiinh, nhan dao, cdng bang... cd y nghia 
quan trong trong hoat ddng xet xir, hoat ddng 
lien quan den cac giao dich hiinh chinh v.v. 

Cac nguyen tac, chuan muc dao diic 
ludn la tieu chi tac ddng de'n ndi dung ciia 
cac quy pham phap luat, dugc tinh de'n khi 
xem xet cac van dd phap ly va ngugc lai: 
trong mdi mdt va'n de ciia dao dii:c ddu phai 
xem xet ca ve phuong dien phap ly. Van de 
nay lai cang cap thiet, birc xiic trong nen 
kinh te thi trudng dinh hudng xa hgi chii 
nghia ciia chiing ta. 

Dao diic la co sd ciia phap luat, cd nghia 
la mot mat dao dire cd chii:c nang lam can cir 
cho su danh gia cua phap luat, trong cac quy 
dinh phap luat cd su the hien cac quan niem 
ve danh gia ciia dao dire, cd tinh dao du:c 
chang han nhu hanh vi khdng xirng dang, 
danh du..., hai nira la sy vi pham cac nguyen 

tac, chuan muc dao diifc xa hdi trong nhieu 
trudng hgp la can cu xac dinh cac hau qua 
phap ly. Cdng thtrc chung ciia su tac dgng 
giira phap luat va dao dii:c la: dao due khdng 
dugc yeu cau vi pham phap luat, phap luat 
cung khdng dugc cd nhirng quy dinh trai dao 
du:c ve nguyen tac. Cai chan ly tao ra ddng 
luc phat tridn ddng thdi la triet ly phat trien 
khdng phai d mdt ben dao due hay phap luat 
ma chinh la d md'i quan he bien chii'ng giira 
dao diic va phap luaf*. Ngay tir xa xua, khi 
khang dinh vai trd ciia dao dire trong viec hd 
trg, bo sung cho phap luat, Phan Huy Chii da 
viet: "Phap luat dii cd ban hiinh nhidu den 
dau ciing khdng the niio theo kip dugc sy 
thay ddi khdn ciing ciia xa hdi, khdng nen 
cau ne vao nhirng dieu luat cd san, pham 
nhung tdi ma trong luat khdng cd diu cd the 
lay dai nghia ma quyet dinh. Dd chinh la chd 
miiu nhiem d ngoai phap luat"\ 

Pha'n da'u khdng vi pham phap luat la 
dieu can thiet nhung chua du mil cdn phai 
giao due dao due va kidm soat ve phuong 
dien dao due d mgi noi, mgi luc, cd nhu vay 
mdi giiip con ngudi kim che cai ac, mdi 
khuyen thien*. Phap luat chi quy dinh mdt sd 
ngudng ma roi vao la pham phap cdn lai 
khdng quy dinh, nhu vay, con ngudi ta cd the 
khdng roi vao miin tdi pham, mien vi pham 
phap luat nhung cung cd the vi phuong dien 
dao dire chua phii hgp, chua cd tinh thuong 
ngudi, tuong trg, giiip dd nhau chang han. 
Luat phap chi quy dinh xir ly ngudi ra ban an 
oan sai so vdi quy dinh cua phap luat, nhung 
lai khdng the do dugc sy gay khd khan ben 
trong cua vi quan toa ng. Mdt ngudi cd long 
nhan ai (mdt gia tri dao du:c) thi dii khdng 
biet cd luat cam lam thudc gia, nhung biet 
lam gia se anh hudng den sire khoe ngudi 
tieu diing thi khdng lam thudc gia. hang gia. 
Ngugc lai, ke khdng cd tinh thien, nhan ai 

^ Vu Khieu, Thanh Duy. Dao diic va phap luat trong 
triei ly phat triSn 6 Viet Nam. Nxb. Khoa hoe xa hoi. 
Ha Noi, 2000. 
'' Lieh tri^u hien chuang loai chf, Hinh luat ehf, Nxb. 
Khoa hoc xa hpi. Ha Noi, 1992, tr.389. 
'' Hoang Thi Kim Que. Tfnh con nguoi va nhung van 
de cua dao due. phap luat. Tap ehf Nghien euu lap 
phap. sd 3/ 2004. 
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thi dil biet cd luat cam lam hang gia, hg van 
lam. trdn tranh phap luat bang mgi thii doan. 

Mdt trong nhufng bidu hien trong xu 
hudng van ddng cua phap luat, dao diic hien 
nay la van dd dao due nghe nghiep. trong sd 
dd cd hai linh vyc buc xiic nhat lii dao due tu 
phap va dao due thay thudeC'y diic" vii "phap 
dire"). Phai chang thdi bao cap. xa hdi khdng 
diit ra vim dd nay? Theo chung tdi, khdng chi 
VI trong linh vyc dao ditc nay cdn cd nhu:ng 
bieu hien tieu cue mii la chiing ta da nhan 
thuc diiy dil. khach quan hon vd vai trd va 
diic thii ciia diio dire tham phiin trong viec 
biio ve nhiing giii tri dao dire, ciic quydn va 
Igi ich chfnh dang ciia con ngudi. Ye'u td diio 
diic d day khdng chi don thuiin la pham chat 
diio due ciia biin than ngudi thaim phan mii 
cdn lii \iec viin dung ciic phiim trii dao diic 
viio trong viec giiii quyet ciic vu viec tren co 
sd phap luat. Tinh ngudi \a luong tam la 
nhung due tinh ciin phiii ed d ngudi tham 
phan, khi quyei dinh mdt hinh phat thaim 
phan khdng the cd dugc mgt su tinh toiin 
chfnh Xiic \'d mat ly tri ciing nhu ve toiin hgc. 
Neu xir sai phiip luat. hay liin triinh phiip 
luat. cac thiim phiin khdng nhung bi truy cuu 
trach nhiem phap ly mil cdn chac chan se bi 
day diit. trong ndi tam ciia hg da xiiy ra su 
"xung dot vdi luong tam ciia chfnh minh"'. 

Phiip luat \ua phiii dua tren co sd diio 
dire, cdng bang, le phiii va vira la hinh thirc 
dua cdng bang viio ciic quy dinh. nguyen tac 
phap luat de iip dung trong ddi sd'ng xii hdi. 
"Ngudi ta khdng thd ban ve diio dire va phiip 
quyen mil liii khdng ndi den van dd ggi la tu 
do y chi. luong tri ciia con ngudi. quan he 
giCi'a tat yeu va tu do"\ Dieu dd ciing cd 
nghia lii trong biin chat ciia van dd diio due 
vii phap luat da cd mdi quan he hiru co \di 
nhau nhu mdi quan he giua tat yeu va tu do. 
Phiip luiit cang phii hgp vdi diio due bao 
nhieu. phii hgp vdi Igi ich con ngudi bao 
nhieu thi cang dugc con ngudi tu giac tuan 
thii bay nhieu. Khi nghia \u thuc thi phiip 

^ Nguven Tat Vien, Dao diic tu phap \a van dung eae 
pham trii dao diie trong viee xet xir eae vu an hinh sir. 
Tap chf Dan chu va phap luat. so 11/1998. tr.5. 
" .Angghen. Chong Duy-Rmh. Mac - Lenin toan tap. 

luat dugc coi la mdt nghia vu dao diic thi 
phiip luat se dugc thuc hien mdt each tu 
nguyen. thien chi vii cd van hoa. 

Md'i quan he giiia dao dii:c va phiip luat 
cung dugc quy dinh bdi md'i quan he giua Igi 
ich va nghia vu ciia Cii nhan. tao nen su cdng 
bang vd diiO diic cung nhu su cdng bang 
trudc phiip luat. Neu khdng cd dugc quan he 
hai hoa giiia diio due va phap luat trong thuc 
te thi khdng thd cd su phat trien, ma cd khi 
cdn cd tac dung ngugc lai, nd se lam kim 
ham su phat tridn va do dd cung se khdng cd 
bat cii mdt triet ly phat tridn diing dan nao 
Cii. Khi xem xet den co sd dao diic ciia phap 
luat khdng thd khdng ban den yeu td Igi leh. 
Day la didu ma Angghen da viet: "Lgi ich 
hidu mdt ciich dung dan la nguyen tac cua 
toan bd dao diic". The ky XXI la "the ky 
sinh miing con ngudi", nghia la mgi hoat 
dgng ciia bat ky ca nhan. td chiic niio ciing 
phiii nhiim muc tieu phuc vu con ngudi. Bien 
chirng ciia phap luat va diio dii'c trong su phat 
tridn la diim biio an ninh cho Cii nhan, cdng 
ddng \'a xa hot. Phiip luat suy cho ciing chi 
khac biet vdi dao du:c theo nghia hep, phap 
luat mang tinh diio dire tir trong cdi ngudn xa 
xua cho den tan ngay nay, trong toan bd hoat 
ddng xay dung, thuc thi phap luat. van hoii 
phiip luat. Theo su tien bd ciia lich sir. 
khoiing ciich giira phap luat va dao due ngay 
cang ngan lai. Phiip luat trong Nha nudc 
phiip quydn dich thuc phiii la ndn phap luat 
ciia diio diic, dii nang luc biio dam va bao ve 
dugc diio due dd tir dd bao ve an ninh kd ca 
trong giac ngii cho cugc sdng con ngudi. 

Ddng thdi ciing can nhan tha'y rang, su 
xich lai gan nhau ciia dao due va phcip luat la 
se dan den viec phiip luat chuydn thanh dao 
due. Bdi vi su xi'ch liii giin nhau ciia diio diic 
va phiip luat cung ed gidi hiin eiia nd. Va, 
ngoai ciii gidi han dd, phiip luat eiing nhu 
diio diifc se diinh mat tfnh chat rieng cd ciia 
chinh minh. Cho dii xd hgi phdt trien den 
ddu, cung khong the dgt den su xoa nhod 
dudng Men, ranh gidi gida dgo due vd phdp 
lugt. Va day cung la mot trong nhurng vain 
de CO ban trong mdi quan he bien chiing 
cua phap luat va dao dure. 


