
TOA AN HIEN PHAP 
6 CAC NUde XA HOI CHU NGHIA CHAU AÛ  

Mgt sd nudc xa hdi chu nghia da 
theo md hinh tai phan hien phap 

cua chau Au, thiinh lap ra mgt co quan bao 
hien dde lap kidm tra tinh hgp hien ciia ciic 
dao luat va cac hanh vi phap ly khac. 

Mgt trong nhtJng nguyen tac can ban ciia 
he thdng hien phap xa hdi chii nghla. chu 
yeu do anh hudng cua chu nghia hgp hien 
Xd Viet, la nguyen tac thdng nhai quyen lijc. 
dua tren xiec trao tat ca quyen lap phap \a 
hanh phap ciia Nha nudc cho mgt co quan 
dai dien dan chii. Co quan chinh tri dai dien 
nay la co quan cao nhat ciia quyen luc nha 
nudc, la co quan duy nhat cd quyen tao ra 
luat phap \'a kiem soat cac co'quan nha nudc 
khac. Quan niem nay phan ddi bat cu hinh 
thiic phan chia quyen luc nao \'a lien quan 
den CO quan lap phap. phan dai su' khac nhau 
giua CO quan lap hien \a co quan lap phap. 
Ciic hien phap xa hdi chii nghla cd tinh each 
diic biet. lii CO sd cho toan bd tiat n.r phap 
luat; ddng thcii co quan kiem soat xiec tuan 
thu Ciic quy tiic hieii phiip \a sira ddi hien 
phap lii CO quan cao nhi'il cua quyen luc nhii 
nudc. Do dd. khdng cd sir tuong thich giCra 
nguyen tac thdng nhat quyen lire nhii nudc 
dan den chit quyen \a tinh tdi cao cua co 
quan Ulp phap \di tu ciich lit co' quan diii dien 
cho y chi nhan dan. vdi biit cu mgt md hinh 
nao ciia \iec kiem tra ciia tu phap ddi \di 
tinh hgp hien ciia ciic diio luiit. 

TUN nhien. ba nudc Xii hdi chii nghla la 
Nam Tu. Tiep Khac. \'a Ba Lan dfi thiet liip 
nhung he thdng tiii phan hien phap tien tien. 
Dieu nay dugc cho la mdi dau hieu xa rdi 
nguven tac thdng nhai quyen lire. Nhung. 
Ciic Uic giii xil hdi chit nghla phiin ddi ket 
luim niiy \'i hg cho rang viec thanh hip che 
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do tai phiin hien phap d cac nude xa hgi chii 
nghla chi xa rdi su giiii thich cua Lien Xd ve 
nguyen tac thdng nhat quyen ItJc nha nudc 
chu khdng xa rdi biin than nguyen tiic nay. 
Vi dii, de cap den ly thuyet va he thdng ciia 
Nam Tu. Chit tich trudc day ciia Tda an Hien 
phap nudc Cong hda xa hdi chii nghla 
Sloxenia cho rang dieu dd khdng the hien si; 
xa rdi nguyen tiic thdng nhat quyen lire ma la 
su xa rdi quan niem quan lieu, giao dieu, 
hinh thii'c \'a ciing nhac ciia .Stalin ve sir 
thdng nhiit cua quyen luc nha nudc vdi 
nhung y tudng sai him ve y nghia ciia tinh 
hgp phiip \a \ai trd ciia tda an trong tî at tu 
xa hdi chu nghla. 

Viec chiip nhan he thdng tiii phan hien 
phiip tap trung hda ciia cac nudc xa hdi chu 
nghia ndi tren diia tren nguyen tac phan cong 
quyen luc theo chidu doc. gan lien vdi hinh 
thiic Nhii nude Lien bang, noi can cd mgt co 
quan doc liip \'e \i tri \a thaim quyen dd giiii 
quyet nhUng man thuan cd thd xiiy ra giiia 
cac nudc cdng hc)a thanh vien \'di nhau va 
giua cac nudc cgng hda thanh vien vdi Lien 
bang. Dieu nay cung dira tren sir gidi hiin ddi 
\di CO quan diii dien chinh tri trong khuon 
klio hien phiip. ke ca cac co quan khac ciia 
Nhii nudc. Hon nua. tuyen bd ve Ciic quyen 
CO ban, quyen ti.r do trong hien phap dan den 
viec ciin phiii cd mgt co quan dde lap, nam 
ngoai Qud'c hdi kidm tra tinh hgp hien cua 
cac diio luiit va cac \'an biin quy phiim phap 
luiit khiic cua cac co quan nha nudc. 

Nudc xa hdi chii nghla diiu tien thiet lap 
Tda an Hien phap la Nam Tu vao nam 1963, 
\'ii sau dd lii Tiep Khac vao nam 1968. Q Ba 
Lan. Hien phiip nam 1982 da thiet hip mgt 
che do kidm tra ciia tu phap ddi vdi tinh hgp 
hien ciia cac diio luat. Nhung che do nay ciia 
Ba Lan rai hiin chd: Tda an Hien phiip ciia Ba 
Lan dugc thanh lap khdng dugc quyet dinh 
mgt each id liing ve tinh hgp hien ciia ciic 
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d^o luat mil chi dugc dua ra nhilng diinh giii 
vd Ciic qu\ei dinh ciia co quan hip phap vi 
diic tinh tdi cao ciia co' quan nay. VI vay. chi 
cd he thcSng cua Nam Tu xa Tiep Khac hi cd 
the dugc xem nhu cd co' quan tu phiip doc 
lap cd quyen \d hieu hda ciic diio luiit. 

1. Till phiin hien phap d Nam Tu: 
T()a iin Hien phap 

Hien phap ciia Nam Tu va cac hien phiip 
cua nen Cdng hda xa hdi chii nghla ciia .Nam 
Tu dugc ban hanh thang 4 nam 1963, dugc 
sira ddi nam 1975 da thiet lap mgt he thdng 
tai phan hien phap tiip trung hda tien bd. 
Muc dich la dd "ngan ngtia su vi phiim cua 
he thdng dugc hien phiip thiet lap. sii liim 
dung quyen lire gay tdn hiii cho cdng dan 
hoiic cac CO quan tu tri, ciing nhu tang cudng 
su tdn trgng ddi vdi luiit phap va hien phiip 
cua tat ca, ke ca cac ciic co quan nhii nudc 
cao nhiit, cac td chuc xii hdi". Dieu niiy dan 
den viec thanh lap Tdii iin Hieii phiip ciia 
Nam tu, dugc quy dinh bdi mgt diio luiit di;ic 
biet dugc ban hanh ciing nam. ciing nhu \ ice 
thiinh liip Tda an Hien phap d 6 nudc cdng 
hoa thiinh vien ciia Lien bang Nam Tu. 

1.J.Quyen tdi phan ciia Ida an Hien 
phdp 

Tda an Hien phap dugc quan niem hi 
"mot CO quan lien bang doc hip" \di chiic 
nang chinh la "biio diim tinh hgp hieii. iigp 
phiip tren co sd hien phiip. hiinh dgng trong 
gidi hiin nhung nhiem \'u va quyen hiin dugc 
hieii phiip xiic lap." Didu niiy dugc thii'c hien 
thdng qua ba chiic nang cO biin hi: giiii quyet 
tranh chiip gitra cac cdng ddng chinh tri-xa 
hdi. bao \'e cac quyen \ii tir do co ban. tiii 
phiin \e tinh hgp hien. 

Loai Ihiim quyen thir nhat ciia Tda iin 
Hien phiip hi "giiii quyei tranh chiip lien 
quan ddn quydn \'a nghiii \'u giua ciic co' 
quiin lien bang \'d'i mgt nude cdng hda thimh 
vien. giira ciic nudc cgng hda thiinh \ien \'di 
nhau. giiiii ciic cdng ddng chinh tri-xii hdi 
khiic ihiigc quydn tiii phiin ciia ciic nudc 
cdng hda thiinh \'ien." Thiim quydn nay la he 
qua true liep cua \iec thiinh hip Cgng hda Xii 
hdi chu nghia Lien bang Nam Ws. cuii himg 

loiit nhirng giai phap dgc liip ciia nd ddi vdi 
cac muc tieu xa hdi. kinh td, chinh tri co ban, 
khac biet \'di md hinh Xd Viet. Tda an Hien 
phap Cling cd quyen giai quyet tat cii cac 
"tranh chiip ve thaim quydn tai phan giira cac 
tda an thudng vdi cac co quan ciia Lien 
bang, giti'a ciic tda an thudng vdi cac co quan 
nha nude ciia cac nudc cdng hda thanh vien". 
Khi giiii quyei nhung mau thuSn tren. Tda an 
Hien phap "cd quydn an dinh nghla vu bat 
budc ddi vdi cac cgng ddng chinh tri-xa hdi 
\ii ra lenh huy bd nhirng hiiu quil gay ra bdi 
nhu'ng hanh dgng \i phiim thiim quydn". 

Loiii thiim quydn thii hai lien quan den 
\'iec bao N'e cac quydn vii tt; do co ban ciia 
cdng dan dugc hien phap quy dinh trudc sir 
xam phiim ciia cac thanh \'ien Lien bang 
hoiic CO quan quyen luc nha nudc trung 
uong. Tda an Hien phiip chi himh xir quyen 
niiy khi tiu ca cac con dudng khac de bao \'e 
Ciic quydn cdng dan da dugc thuc hien nhung 
viin khdng diit dugc muc dich. Yeu ciiu biio 
\'e cd the dugc de trinh bdi "biii cir ngudi niio 
cd quyen, tu do dugc hien phiip quy dinh bi 
xiim pham. hiuic boi td chuc chinh tri-xa hgi 
ma ngudi dd lii thiinh \ ien". 

VI yeu cau biio \'e chi cd the dugc sir 
dung de ehdng liii cac quyet dinh cii the hoac 
Ciic hiinh ddng cu thd va \i tda an chi ed 
quyen huy bd cac quyet dinh \ii hanh ddng 
nhu the. nen yeu can biio \'e khdng dugc sir 
dung di ehdng liii ciic \'an biin quy phiim. 

Cudi ciing. Tda iin Hien phiip dugc trtio 
quyen kidm tra tinh hgp hien \'a hgp phiip 
Ciia Ciic quyet dinh \ii cac dao luat tdng quat 
khac. Thiim quven niiy cd the dugc himh xir 
mot Ciich miic nhien hoiic theo yeu cau kidm 
tra tinh hgp hien tir phia cac co quan nha 
nu'ei'c hai\c ciic cii nhan. Tham quydn nay cho 
phep Tda an Hien phap dua ra nhirng quyet 
dinh lien quiin de'n stj' tuong hgp giira luiil va 
hien phiip. su tuong hgp gitra huit cua cac 
nudc cdng hda thanh vien \di luiit ciia Lien 
bang, \'ii su tuong hgp gitra \'an ban phiip luijit 
khiic. Ciic quy dinh dugc ban hanh bdi cac co 
quan nhii nudc \ii ciic td chirc \'di hidn phap, 
\'di Luat cua Lien bang \'ii cac quy dinh khac 
cua Lien baim". 
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1.2. Quyen mac nhien cua Toa dn Hien 
phdp 

Tda an Hien phap dugc trao quydn, theo 
mgt dao luat vd chiic nang cua nd, "tu tien 
hanh mgt quy trinh tai phan vd tinh hgp hien, 
hgp phap cua cac quyet dinh hoac cac diio 
luat chung". Nhu vay, bat cu mgt thanh vien 
nao cua Tda an Hien phap ciing cd quydn 
yeu cau tien hanh mgt quy trinh nhu the' va 
quyet dinh vd didu nay phai dugc dua ra 
ngay sau dd. 

Tda an Hien phap, tir nd, ciing cd thd 
dua ra quan diem vd su phii hgp ciia hien 
phap cua mgt nude cdng hda vdi hidn phap 
ciia Lien bang Nam Tu ien Hdi ddng Lien 
bang. Nd cung cd quydn "dua ra y kien va dd 
nghi Hdi ddng Lien bang ban hanh hoac sira 
ddi luat, dua ra nhtJng giiii thich chinh thiic. 
dua ra nhiJng bien phap dd biio dam tinh hgp 
hie'n, hgp phap, biio ve cac quydn va tu do 
cua cdng dan, cua cac td chire". Quydn mac 
nhien nay ciia Tda an Hidn phap Nam Tu la 
diem dac biet ciia md hinh bao hien Nam Tu. 

1.3. Yeu cau tdi phan hien phdp vd td 
quyen phd thdng 

Tda an Hidn phap Nam Tu chit ydu hanh 
xir quydn tai phan hie'n phap khi cd yeu ciiu 
dugc de trinh bdi cac co quan nha nudc, hoac 
bdi cac ca nhan thdng qua mot td quydn phd 
thdng. Trong trudng hgp thu' nhai, khi cd yeu 
cau dugc de trinh bdi "co quan cd thaim 
quydn theo hien phap", hoac bdi mgt hdi 
ddng xa, quan, hoac tinh tu tri, bdi cac Bd 
trudng cua Lien bang, hoac cac Bd trudng 
cua nudc cdng hda thanh vien, hoac bdi co 
quan cua cac cdng ddng chinh tri-xa hdi, Tda 
an Hidn phap budc phai tien hanh quy trinh 
xem xet tinh hgp hien ciia luat. Khi mgt to 
quyen phd thdng dugc dua ra bdi cac ca 
nhan, Tda an Hien phap tu quyet dinh cd tien 
hanh vu viec hay khdng. Khi mgt yeu cau 
dugc de trinh, Tda an Hie'n phap khdng bi 
rang budc bdi nhung quan didm dugc dua ra 
trong dd nghi, ma nd cd quydn xem xet tinh 
hgp hien cua c<ic dao luat khac, cac van ban 
khac khdng dugc neu ra trong dd nghi nhu 
nhung van biin bat hgp hidn. 

Didu quan trgng phai luu y la to quyen 
phd thdng dugc trao cho "bat cu ai" yeu cau 
Tda an Hidn phap kidm tra tinh hgp hien ciia 
cac diio luat la didm dac biet d cac nudc chau 
Au, mac dii trong trudng hgp nay, Tda an 
Hie'n phap khdng budc phai tien hanh xem 
xet vLi viec. didu khang dinh quyen dde lap 
ciia Tda an hien phap. 

1.4. Phan quyet cua Tda dn Hie'n phdp 
Khdng gidng nhu che do biio hien d cac 

nudc chau Au khac, phan quyet ve tinh chat 
bat hgp hie'n cua Toa an Nam Tu khdng ddn 
de'n sir vd hieu hoa ngay lap tiirc mgt van ban 
phap luat. Cd ba tang nac dugc phan biet 

trong mgt vu an. 
Thu nhd't, trudc khi dua ra phan quyet, 

Toa an Hien phap se danh mgt co hdi cho co 
quan dai dien hoac cac co quan nha nudc 
khiic tu huy bd mgt trat tt; da dugc xae lap 
hay mgt van biin phap luat trai vdi Hien phap 
va/lioac luat cua Lien bang. Theo each nay, 
Toa an Hien phap tranh tuyen bd mgt dao 
luat la bat hgp hie'n va cho phep cac co quan 
nha nudc ed nhtJng hanh ddng can thiet de 
hieu chinh. 

Thu hai, trong nhtJng trudng hgp mau 
thuan giira luat cua Lien bang vdi hien phap, 
hoac gitra luat cua nudc cdng hoa thanh vien 
vdi hidn phap hoac vdi luat Lien bang, Toa 
an Hie'n phap cting khdng huy bd dao luat 
ngay lap tii'c. Toa an cho phep cac ben lien 
quan cd nhtJng sira ddi dao luat sao cho phii 
hgp vdi hidn phap hay luat Lien bang. 

Thu ba, quy tac ciia Toa an thiet lap rang 
neu cdng quydn khdng hieu chinh nhiJng van 
ban phap luat bat hgp hien trong vdng sau 
thang kd tir ngay Toa an Hien phap ban hanh 
phan quyet thi van biin phap luat dd se bi cha'm 
diirt hieu lire phap ly. Trong trudng hgp cd sir 
mau thuan gitJa luat ciia nudc cdng hda thanh 
vien vdi hien phap Lien bang va luat Lien 
bang, Tda an Hien phap se huy bd luat ciia 
nudc cdng hda thanh vien neu rd rang xam 
phiim tham quyen cua co quan lien bang. Cac 
phan quyet nay cd hieu luc bat budc. 

Mac du luat ve Tda an Hie'n phap sir 
dung hai van thiirc vd tinh chat phan quyet 
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cua Tda an Hidn phap ddi vdi tinh chiit bai 
hgp hidn ciia cac van b<in quy phiim phap 
luat, bai bd hoac hiiy bd \an biin dd, hieu lire 
chung ciia phan quyet nay tuong duong vdi 
su vd hieu hda \an ban phap luat \e trudc \ii 
vd sau. Mgt van biin phap luat dugc tuyen la 
vd hieu "se khdng dugc ap dung kd tir ngay 
phan quyet ciia Tda an dugc dang tren cdng 
bao CLia Lien bang, va khdng mgt quyet dinh 
hoac mgt diio luat nao khac dugc ban hanh 
de thuc thi diio luat bat hgp hidn, se dugc ap 
dung neu tda an cho rang nhtrng van biin dd 
mau thuan vdi hien phap". Ngoai ra, Tda an 
Hie'n phap cung cd the dua ra y kien ve viec 
ap dung phap luat trong khi chd mgt diio luat 
mdi phu hgp vdi hien phap thay the' mgt diio 
luat cu da bi tuyen bat hgp hien. 

Mac du cd the cd nhtJng vu viec nhat 
dinh dugc xae lap theo mgt diio luat dugc 
tuyen bd bat hgp hidn trudc ngay phan quydt 
CLia Tda an Hien phap dugc cdng bd, diio luat 
dugc tuyen bd bai hgp hidn dd se khdng 
dugc ap dung trong trudng hgp nay neu van 
chua cd phan quyet vd nhung vu viec dd tinh 
cho den ngay phan quyet ciia Tda an dugc 
cdng bd. 

Khi mgt van ban quy phiim phap luat bi 
hiiy bd, Luat vd Tda an cho phep bai cir ngudi 
nao cd quydn bi xam phiun bdi mgt van biin 
ca biet dugc ban hanh de thuc thi van biin quy 
phiim bat hgp hien, dugc quydn yeu cau tda an 
thudng hoac co quan da ban hanh van biin 
phap luat dd xem xet hii van biin ca biet niiy; 
va hg chi dugc hanh xir quydn nay trong \dng 
6 thang sau khi phan quyet ciia Tda an Hidn 
phap dugc cdng bd. Ngoiii ra, Tda an Hidn 
phap Cling cd quydn yeu ciiu tda an thudng \a 
cac CO quan hiJu quan khac budc phiii xem xet 
lai tai Cii nhtrng van biin phiip luat. hoac mot 
phan nao dd ciia \an ban phap luat dugc ban 
hanh dd thuc thi diio luat bai hgp hien theo 
yeu cau cua cdng dan hoac td chiic ma quyen 
Igi cua hg bi xam phiiin. 

Lien quan ddn nhtrng phan quyet khac 
cua Tda iin Hidn phap vd tinh hgp hidn ciia 
cac dao luat, Luat vd Tda an dua ra mgt sd 
ngoai le ddi vdi hieu lire vd trudc, cho phep ap 
dung trd vd trudc ddi \di diio luiit dugc tuyen 
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la vd hieu. Didu nay chu yeu la lien quan den 
cac vii an hinh su ma cac quydn tu do bi xam 
phiim. Cu thd, trong cac \'u an hinh sir, Luat 
vd Tda an Hien phap cho phep bat ciir ai bi an 
dinh hinh phiit quyen dugc yeu cau tda an 
thudng hoac co quan cd thaim quydn da dua ra 
hinh phat xem xet lai quyet dinh dd. 

Cudi Cling, can luu y rang Tda an Hien 
phap cung cd quyen quan trgng trong \iee giai 
thich hidn phap trong nhtrng vu an ap dung 
nhting dao luat mau thuan vdi hien phap. 

2. Kiem tra tinh hgp hien d Tiep 
Khac - Tda an Hien phap Lien bang 

Sau The chien thii' 2, Hien phap 1948 ciia 
Tiep Khac theo md hinh Xd Viet, nen khdng 
cd chd do tai phan hidn phap. Chi den Hien 
phap ngay 27 thang 10 nam 1968. khi hinh 
thirc Nha nudc Lien bang dugc thanh lap, theo 
md hinh ciia Nam Tu. md hinh tai phan hien 
phap tap trung hda mdi dugc thanh lap d Tiep 
Khac. VI vay, cd mgt Tda an Hien phap Lien 
bang \a hai Tda an Hien phap ciia hai nudc 
cdng hda thanh \ien ciia Lien bang Tiep Khac. 

Tuong tu nhu Tda an Hidn phap Nam 
Tu, phan quyet ciia Tda an Hien phap Tiep 
Khiic khdng ngay hip tire cham dih hieu lire 
ciia dao luat biii hgp hien, ma chi an dinh 
nghia vu. sau khi ban an dugc cdng bd, cho 
cac CO quan da ban hanh diio luat dd sira ddi 
hoac lam cho nd phii hgp vdi hien phap. Cac 
CO quan nay cd 6 thang dd lam dieu dd. Sau 
thdi han nay, nhung diio luat dugc tuyen bat 
hgp hidn se khdng cd hieu lire. 

Tda an Hidn phap Lien bang Tiep Khac 
cung dugc trao quyen giai quyet cac tranh 
chap ve thiim quydn gitra cac co quan ciia 
Lien bang \'di cac co quan ciia Nha nudc 
cdng hda thanh vien va nhtrng tranh chap vd 
thaim quydn ndi bd ciia cac co quan ciia cac 
nudc cdng hda thanh vien. 

Cudi cting, Tda an Hien phap Lien bang 
Tiep Khiic cung cd kha nang biio ve cac 
quvdn va tu do dugc hidn phap xae lap trudc 
sir xam pham cua cac d;io luat va cac co 
quan cua Lien bang khi thudng luat khdng 
thiei hip nhtrng hinh thirc bao diim bang tu 
phap khac ddi vdi cac quyen va tu do dd. 
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