
MOT SO VAN DE LY LUAN VE CHLTC NANG BUOC T O I 
TRONG TO TUNG HINH SU vA VAN DE SLfA DOI, BO SUNG 

B O L U A T T O TUNG HINH SU 2003 LIEN QUAN DEN 
CHirC NANG BUOC TOI 

1. Dat van de 
Khoa hgc Luat Td tung Hinh sy (TTHS) 

Viet Nam ndi rieng ciing nhu khoa hgc luat 
TTHS tren the' gidi ndi chung ddu thira nhan 
ring, dd dat dugc muc dich ehung eua TTHS 
thi d e ehiic nang cua TTHS phai dugc phln 
dinh rd rang va do d e ehii the khae nhau 
thye hien tren ca sd ddc lap hoac phdi hgp 
vdi nhau. Hien nay, trong khoa hgc luat 
TTHS vln cdn tdn tai nhidu quan didm khle 
nhau khi ly giai vd khii niem d c ehiie nang 
trong TTHS, ehiic nang ca bin trong TTHS, 
ben canh chiie nang eo ban thi trong TTHS 
cd tdn tai chirc nang khdng ea ban khdng, 
ndu ed thi nd dugc thd hien nhu thd nao... 
Mac dii vay, ly luan, luat thye dinh vl thye 
tien da chiing minh ring, hoiit ddng TTHS la 
sy van hanh cua ba chiic nang co ban (budc 
tdi, bao ehua va xet xir). Neu thieu mdt trong 
ba chirc nang dd thi TTHS se khdng dat dugc 
muc dich chung. 

Trong ba chirc nang co bin cua TTHS, 
chirc nang huge tdi la chiic nang xul't hien 
sdm nha't, la tidn dd vl cd tinh chat quydt 
dinh cho sy van hanh eiia TTHS. Bdi le, chiire 
nang budc tgi xuat hien thi quy luat tat ydu 
khach quan keo theo sy xuat hien eua chire 
nang bio ehua, tat ydu khich quan din den 
sy xuat hien eua chiic nang xet xir. Ndi each 
khae, khdng ed ehiie nang budc tdi thi khdng 
ed ehiie nang bao chira va ciing khdng cd 
chirc nang xdt xir. 

Den nay, Bd luat Td tung Hinh sy 
(BLTTHS) nam 2003 sau hem bdn nam di 
vIo cudc sdng, nhung gil tri tich eye va hieu 

' ThS. Luat hoc, Toa an nhan dan tinh Gia Lai 

Nguyen Trucmg Tin* 

qua ma nd mang lai la khdng the phii nhan. 
Ben canh dd, nd ciing bgc Id mdt sd han che, 
thidu sdt ma thye tidn dat ra huge ehiing ta 
phai tidp tuc hoan thien. Da ed nhidu cdng 
trinh nghien ciin vd ly luan, tdng ket boat 
ddng thye tidn va dua ra nhidu kdt luan, kien 
nghi nhu: BLTTHS da cd sy phln dinh cac 
ehiic nang co ban trong TTHS eho eac chu 
the khac nhau thuc hien nhung cdn ed su 
chdng cheo khi giao cho ele chu the thuc 
hien nhiem vu khdng dung chiic ning cua 
minh nen can phln dinh d c chirc nang nay 
triet de hon nira; hay sy thidu vlng nguyen 
tic tranh tung trong BLTTHS ma ndi dung 
ciia nguyen tie tranh tung la sy tach bach 
d c ehure nang ca ban eua TTHS, trong dd ed 
ehiie nang budc tdi; hay khi nguyen tic tranh 
tyng duge thira nhan va khi thye hien nguyen 
tic ddc lap xet xir cua tda In thi vien kiem 
sit (VKS) khdng nen thye hien chiie nIng 
kiem sat viee tuin theo phIp luat tai phien 
tda blnh sy sa tham (HSST), nen giao chiic 
nang giam sat boat dgng tu phIp tai phien 
tda sa tham cho tda In ma van dd nly eung 
lien quan de'n viee thye hien chiic nIng cdng 
td (budc tdi) ciia VKS... Nhirng van de tren 
dii it hay nhidu, trye tie'p hay giln tidp deu 
lien quan den ehiic nIng budc tdi. 

Trong pham vi bai vie't nay, ehiing tdi 
chi tap trung lam rd mdt sd van dd mang tinh 
ly luan ve khai niem, ndi dung, tinh chl't, 
thdi diem bit dlu va kdt thiic, vai trd cung 
nhu chu the eiia chiire nang budc tdi cd lien 
he vdi phap luat thye dinh. Tren ea sd dd, 
ehiing tdi dua ra mdt so kien nghi sira ddi, bd 
sung BLTTHS nam 2003 lien quan den chirc 
nang budc tdi. 

2. Khai niem chiire nang huge toi 
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Dudi gde do ngdn ngu, budc tgi II ''budc 
ai vdo mgl tdi ndo dd, bdt phdi nhdn tdi, 
ehiu tdi"\ 

Dudi gde do thuat ngii phap ly, budc tdi 
la "hogi ddng ciia ca quan nhd nudc hoac 
ngifdi cd llidm quyen theo quy dinh ciia phdp 
lugt truy cifu Irdch nhiem hinh sif ddi vdi 
ngifdi ihuc hien hdnh vi nguy hiem cho xd hdi 
dugc Bd lual Hinh sif quy dinh la tgi phgm"^. 

Theo ehiing tdi, trong TTHS, budc tdi la 
hoat ddng eiia d c chii the ed quydn theo quy 
dinh eiia phap luat nhlm truy ciiru trieh 
nhiem hinh sy ma ndi dung eiia nd II dua ra 
ldi budc tdi vdi el nhan cy the da thye hien 
hanh vi nguy hiem eho xa hdi cd dau hieu tdi 
pham duge quy dinh trong Bg luat Hinh sy 
(BLHS) va ehii the dd phii chiing minh ldi 
budc tdi ciia minh II diing. 

Khi bin vd chiie nang huge tdi, cd quan 
diem cho ring, "chifc ndng budc ldi Id hogt 
ddng ciia vien kiem sdt nhdm xdc dinh tdi 
phgm vd ngifdi phgm tdi, budc ke phgm lgi 
phdi chill Irdch nhiem hinh sif theo quy dinh 
ciia phdp liidt..."^. Theo chiing tdi, quan diem 
nay khdng dii co sd thuydt phuc ve lual thye 
dinh cung nhu thye tien Ip dung phap luat. 
Bdi le, nd da phii nhan boat ddng ciia d c ehii 
the khle trong viec thuc hien chirc nang huge 
lgi nhu ea quan dieu tra, ngudi bi hiii (NBH), 
nguyen dcm dan sy (NDDS), ngudi dai dien 
hgp phap eung nhu ngudi bio ve quydn Igi 
ciia hg (se duge ehiing ldi trinh bay d phln 
.sau) va mdt sd chii the khle theo quy dinh 
cua phIp luat la bd ddi bien phdng, hai quan, 
kiem lam, canh sit bien, mdt sd co quan khle 
ciia cdng an nhan dan, quan ddi nhan dan 
(Dieu 111 BLTTHS nam 2003), Nhu vay, 
chiic nang budc tdi khdng chi dugc thye hien 
bdi VKS ma cdn cd nhidu chii the khle. 

Trung tam Khoa hoc xa hoi vii nhan van quo'c gia. 
TCr dien lieng Viet, Nxb. Van hoa Sai Gon, Tp. H6 
Chi Minh. 2005, tr. 181. 
" Vien Khoa hoc phap ly - Bo Tu phap, TCr dien Luat 
hoc, Nxb. Tu dien Bach khoa va Nxb. Tu phap. Ha 
Npi, 2006, ir. 88. 
' Iloiing Thi Son, Cac chiic nang buoc toi, bao chua va 
xcl xir trong to lung hinh su. Tap chi Luat hoc so 
2/1998, tr. 35. 

Quan diem duge thira nhan rdng rai trong 
khoa hge lual TTHS Viet Nam ciing nhu 
TTHS Xd Viet trudc day la: "chifc ndng budc 
tdi cdn ggi Id chifc ndng truy cihi trdch nhiem 
hinh sif la mgt dgng hogt ddng td lung nhdm 
phdt hien ke phgm tdi, chifng minh ldi ciia 
ngifdi dd, bdo ddm phdn xif vd hinh phgt ddi 
vdi ngifdi dd"^. Day la quan diem khoa hgc cd 
sure thuyet phue hem d , vi khai niem nay da 
hdi tu dly dii ndi dung, pham vi eung nhu ddi 
tugng tic ddng ciia ehiic nang huge tdi nen 
ehiing tdi ddng tinh vdi quan diem nly. Theo 
dd, chirc nang budc tdi II mdt dang boat ddng 
CO ban trong TTHS ciing vdi nhiing dang boat 
ddng khac nhu bao chua, xet xir tao thinh 
boat ddng TTHS. Hoat ddng nay cd dinh 
hudng la truy ciiru trich nhiem hinh sy ddi vdi 
ngudi pham ldi. Hien nay, khoa hgc Luat 
Hinh sy Viet Nam eung dang dat van dd vd 
trich nhiem hinh sy ddi vdi phIp nhan - chu 
the bi budc tdi. Ducmg nhien, ehiing ta cd the 
truy ciru trich nhiem hinh sy ddi vdi phIp 
nhan. Liic nay, khai niem budc ldi phai thay 
ddi theo hudng md rdng phiim vi chii the, chi 
phat sinh van dd trinh tu, thii tuc td tung khi 
khdi id bi can, didu Ira, truy td, xet xir ddi vdi 
phIp nhan nhu thd nao. 

3. Ngi dung ciia chiire nang huge tgi 
Ndi dung eiia chirc nang budc ldi la tdng 

hgp d c boat ddng budc tdi eiia chii the cd 
quydn theo quy dinh ciia phap luat. Nhu vSy, 
ta't ca nhung boat ddng eiia chii the cd ehii'c 
nang budc tdi nhlm truy ciru trich nhiem 
hinh sy bi can, bi d o ddu la ndi dung eiia 
chiire nang budc lgi. Theo quan diem eua 
ehiing tdi, chirc nang budc tdi la tdng hgp 
nhung boat ddng eiia ele ehii the ben budc 
tdi tir khi bit dlu viee budc tdi cho ddn khi 
kdt thiie viec budc tdi. Dlu tien la khdi td bi 
can (cd the la tam giu ngudi bi tinh nghi), 
tidp theo la boat ddng didu tra, truy td bi can 
blng ban d o trang ra trude tda In va eudi 
ciing 11 chirng minh d o trang dd diing trude 

^ Nguyen TTiai Phuc, Mot so van de ve quy^n cong to 
cua vien kiem sat, Ky yeu De tai khoa hoc cap Bo ciia 
Vien Khoa hoc kiem sat - Vien Kiem sat nhan toi cao, 
Ha Noi, 1999, tr. 22. 
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tda an, Chiing ta cd the phln chia ndi dung 
eua chuc nang budc tdi thinh hai phan II 
budc tdi vd ndi dung va budc tdi vd to tyng. 

Budc tdi vd ndi dung (ddi tugng chiing 
minh) la viec dua ra nhirng d o budc ddi vdi 
d nhin eu the vd tdi pham gi va hanh vi cua 
ngudi bi budc tgi ed dlu hieu cua tgi pham 
dd. Nghien ciiu quy dinh tai Didu 63 
BLTTHS nam 2003 vd nhirng van dd phai 
ehung minh trong vu an hinh sy la thoa man 
dly du ngi dung budc tgi nhu: cd hanh vi 
pham tdi xay ra hay khdng, thdi gian, dia 
diem va nhung tinh tidt khac eua hanh vi 
pham tdi; ai la ngudi thye hien hanh vi pham 
tgi, ed ldi hay khdng ed ldi, do cd y hay vd 
y, cd nang lye trich nhiem blnh sy hay 
khdng, muc dich, ddng eo pham tdi; nhung 
tinh tiet tang nang, giam nhe trach nhiem 
hinh sy eiia bi can, bi d o vl nhiing dac diem 
vd nhan than eiia bi can, bi d o ; tinh chat va 
mire do thiet hai do hanh vi pham tgi gay ra. 

Budc tgi vd td tung II tdng hgp boat 
ddng td tung eiia ehii the ed chiic nang budc 
tdi theo quy dinh eiia phap luat TTHS nhlm 
tim ra ngudi pham tdi, chirng minh ldi, dam 
bao viec phan xir va hinh phiit ddi vdi ngudi 
phiim tdi. Ndi d e b khle, budc tdi vd td tung 
la tdng hgp tat ea d e hanh vi td lung cu the 
nhlm thu thap, kiem tra, danh gil chii'ng cir 
de chirng minh su diing din cua budc tdi vd 
ndi dung da dua ra ddi vdi ngudi bi budc tdi. 

Budc tdi vd ngi dung vl huge tdi vd td 
tung cd mdi quan he gan kdt chat ehe, hiru 
CO vdi nhau. Day la mdt the thdng nhat 
khdng the tach rdi, budc tdi vd ndi dung la 
ca sd dinh hudng eho budc tgi vd td tung va 
nguge lai, budc tdi vd td tung giiip cho budc 
tdi vd ndi dung ed dii can cir phIp ly va thye 
tien, khang dinh sy diing din eiia budc tgi vd 
ngi dung. 

4. Tinh chat ciia chdrc nang bugc tgi 
Tinh chat ciia chue nang huge tdi la hinh 

thirc the hien ndi dung ciia chire nang budc 
tdi. Theo quan didm ciia chiing tdi, chuc 
nang budc tdi ed the dugc thye hien blng cac 
hinh thire: tu to, tu - edng td va edng td. 

Tu td la hinh thirc budc tgi nhan danh el 
nhin. Tu td la ndi ddn quydn cua el nhin 

truy curu trach nhiem hinh sy ddi vdi ngudi 
pham tdi. 6 Viet Nam, quydn nay thude vd 
NBH va ngudi dai dien hgp phap eua hg. 

Cdng td la hinh thirc budc tdi nhin danh 
Nha nudc. Cdng td la quydn eiia Nha nudc 
truy eiiu trach nhiem hinh sy ddi vdi ngudi 
pham tdi. 6 Viet Nam, quydn nay dugc Nha 
nudc giao cho VKS thye hien. 

Tu - edng td la hinh thue budc tgi nhan 
danh el nhin va Nha nude, tire II hinh thirc 
budc tdi cd sy kdt hgp giira tu to va cdng to. 

Iheo quy dinh eua BLTTHS nam 2003, 
ehiic nang budc tgi ed the duge thye hien 
blng mdt trong ba hinh thiie tu td, tu - edng 
td, cdng to hole hai hay ba hinh thii'c ddng 
thdi ciing duge thye hien. Tuy nhien, viec 
thye hien chiie nang budc tgi blng hinh thiire 
tu id trong BLTTHS Viet Nam the hien ehua 
triet de, ndi diing ra la ehi cd hai hinh thiic 
cdng td va tu - edng to. BLTTHS ciia mdt sd 
nudc thira nhan chire nang budc tdi blng 
hinh thiie tu to khi ma viec bugc tgi va quyet 
dinh didn bie'n eua vu an phu thude hoan 
toan vao y chi eiia NBH. 

Chirc nang budc tdi duge thye hien blng 
hinh thiic tu td quy dinh tai Didu 105 
BLTTHS. Chi duge khdi td vu In theo yeu 
elu eiia NBH ddi vdi cac tdi pham quy djnh 
tai khoan 1 Didu 104, 105, 106, 108, 109, 
111, 113, 121, 122, 131 va 171 BLHS va khi 
ngudi da yeu eau riit yeu elu trude ngay md 
phien tda so thlm thi vu In phii dugc dinh 
ehi. Trong trudng hgp nly, viee truy curu 
trach nhiem hinh sy ddi vdi ngudi phiim tgi 
tuy thugc hoan toan vao y ehi eiia NBH. 

Chire nang bugc tgi duge thye hien blng 
hinh thiire tu - edng td xul't phat tir nhung vu 
an ma chirc nang bugc tgi dugc thye hien 
blng hinh thiie tu td quy dinh tai Didu 105 
BLTTHS. Sau khi vu an dugc khdi id theo 
yeu elu eua NBH, ngudi da yeu eau riit yeu 
elu nhung d c co quan tien hanh td lung 
(THTT) vln tidp tyc THTT ddi vdi vu an vi 
liic nay khdng cdn trong phiim vi yeu eau 
khdi to nira (vi du cd can cir khlng dinh bj 
can, bi d o pham vao khoan 2 Didu 104, 
khoan 2 Didu 105, khoan 2 Didu 106 
BLHS...), hoac khi da md phien tda thi viec 
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riit yeu elu khdi id khdng cd y nghla gi ddi 
vdi viee tiep tuc xcl xir vu In vi Idc nay hoat 
dgng edng id ciia VKS vln dang tdn tai. 
Trong trudng hgp nay, viee truy eiai trich 
nhiem hinh sy ddi vdi ngudi pham tdi dlu 
lien phu thugc vIo y ehi ciia NBH nhung sau 
dd quyen quyet dinh thude vd Nha nude. 

Cdn liii, chirc nang budc tdi dugc thuc 
hicn bang hinh thirc cdng td thd hien d d c 
vu an dugc khdi td, didu tra, truy td khdng 
phu thude vIo d nhin NBH hay ngudi dai 
dien hgp phap eiia hg. 

5. Thdi diem bit dau va ket thiic cua 
chiire nang bugc tgi 

Khi ban ve thdi diem bit dlu va ket thiic 
cua ehii'c nang budc tdi, trong khoa hgc luat 
TTHS Viet Nam va d e nude ed nhieu quan 
die'm khle nhau\ Vd thdi diem bit dlu, cd 
quan diem eho rang, ohii'c nang budc tgi xuat 
hien tir khi co quiin cd thlm quydn ra quydt 
dinh khdi td vu an; cd tie gia xem thdi diem 
ra quydt dinh khdi td bi can la da bat dlu ciia 
vice bugc tgi; ed tie gia xem thdi didm ra 
quydt dinh tiim giu ngucti bi linh nghi lii chirc 
nang budc ldi da xuiit hien; cung cd quan 
diem ddng nhfil chirc nang budc tgi vdi vice 
lui'in lgi ciia VKS tai phien toil nen kdt luan 
chirc nang budc tdi xuiit hien vao thdi diem 
xcl xir. Ve ihiri didm kdt thiic eung chua ed 
su thdng nhiit, cd tac gia cho rang, chiic nang 
bugc tdi kdl thiic khi VKS riit loan bg quyei 
dinh truy id liii phien toa; cd quan didm cho 
rang, thdi diem ket thiie eua chire nang bugc 
lgi la khi ban an kdl tdi da cd hieu lye phap 
luat; cd tie gia dua ra y kien chire nang budc 
loi kei thiic khi ngudi bi kdt an cha'p hiinh 
.\ong hinh phiit. Chiing tdi nhan thly, thdi 
diem bit dau va kdl thiic eua chiic nang budc 
lgi la mdt vii'n dd ly luan phire l;ip cd lien 
quan den phap luat thye dinh va thye tidn. 
Ciic quan diem neu tren dii it hay nhidu cung 
CO nhirng bill nhan hgp ly mac dii chua dly 
dii va loan dien. 

Theo ehiing tdi, chirc nang bugc ldi xuat 
hicn lir khi eo quan THTT cd thlm quyen 

khdi td bi can (budc tdi chinh thurc nhlm vao 
mdt eon ngudi cu thd) nhu nhan dinh: "... 
Khi cd dii cdn cif cdn thidt de cho rdng mdt 
ngifdi cu the ndo dd (hoac nhieu ngifdi) dd 
cd ldi trong viec thuc hien hdnh vi cd ddu 
hieu ldi phgm dugc quy dinh irong Bd lugt 
Hinh sif, ca quan THTT ra quydt dinh khdi td 
bi can. Ke tif liic dd, hogt ddng TTHS chinh 
thifc dugc tidn hdnh nhdm chdng lgi bi can 
(hay nhieu bi can). Ndi cdch khdc. ke lif liic 
dd chifc ndng budc tdi bdt ddu dugc thifc 
hien..."'^. Vln de nay cung da duge the hien 
trong phap luat thye dinh Viet Nam la: "Khi 
cd dii cdn cif dexdc dinh mdt ngifdi dd thifc 
hien hdnh vi phgm ldi thi ca quan dieu tra ra 
quydt dinh khdi td bi can" (Dieu 103 
BLTTHS nam 1988, Dieu 126 BLTTHS nam 
2003). Ngoai ra, ed mdt sd trudng hgp dac 
biet thi chire nang bugc tdi se xuii't hien sdm 
ban khi cd quydt dinh um giu ngudi bi linh 
nghi theo thii tuc TTHS. Phap luat quy dinh 
ngudi bi tam giu cd quyen tu bao chua hoac 
nhd ngudi kluic bao ehiia (Dicu 48 BLTTHS 
nam 2003). Miic dii tai then didm nay ehua 
ed ldi bugc tdi chinh thirc nhung can eir tiim 
giu la sy bugc tdi gian tidp vi nd cho thay 
ngudi bi tam giir cd mdi lien he nhai dinh 
ddn sy kien tdi phiim da xay ra tren thye id. 
Liic nay d c can cir, ly do de Uim giu the 
hicn trong quyei dinh lam giir chinh la vice 
bugc tgi khdng chinh thirc quy dinh lai 
BLTrHS nam 1988 cung nhu d c Dieu 81, 
82, 86 BLTTHS nam 2003. 

Tlieo chiing tdi, chirc nang budc lgi kdt 
thiic tiii phien Ida hinh sy so thlm (HSST) 
ma eu thd la khi kdl thiic ihii tuc tranh luan 
tai phien tda. Thii luc nghi In va tuyen an 
sau dd khdng cd viec budc tgi hoac gd tdi ma 
la viec thye hien chirc nang xet xir ciia tda 
In. Theo quy dinh tiii Dieu 223 BLTTHS 
nam 2003, qua viec nghi an, Hdi ddng xet xir 
(HDXX) ed the quydt dinh trd liii vice xet 
hdi vl tranh luan va duang nhien, chiire nang 

L«; Tien Chiiu, Mot so van dfi vd chiic nang buoc loi. 
Tap chi Khoa hoc phap ly, sd .^/2003, tr. 43-46. 

"̂  Nguyen Thai Phuc, Mot so van de ve quyen cong l6 
ciia vien kiem sat, Ky yeu De tin khoa hoc cap Bo ciia 
Vien Khoa hoc kiem sat - Vien kicm sat nhan dan toi 
cao. Ha NOI, 1999, tr. 25. 
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bugc tgi liic nay tidp tue van ddng trd lai va 
trong trucmg hgp nay, chiie nang budc tdi 
vln ket thiic khi ehii tga phien tda tuyen bd 
ket thiie thii tuc tranh luan tai phien tda 
HSST. Ngoli ra, ed mdt sd trudng hgp ngoai 
le thi chirc nang bugc tgi ket thiic sdm hem 
nhu khi tra ty do cho ngudi bi tam giir, khi 
nhung can cur eiia viee budc tdi khdng cdn 
thude trudng hgp co quan didu tra, VKS dinh 
chi dieu tra hay tda In dinh ehi vy an. 

Mgt van dd duge dat ra d day II khi dua 
ra quan diem cho ring chirc nang budc tdi 
kdt thiic tai phien tda HSST thi dudng nhu cd 
sy mau thuIn vdi phIp lull thye dinh va hoat 
ddng thye tien. O cap phiic thlm vl d c thu 
tuc diie biet giam dde thlm. tii thlm khdng 
cd chirc nang budc tdi? Trong khi dd, sau khi 
xet xir so thlm, NBH khlng d o va tai phien 
toa phiie thlm, NBH ciing tham gia de nghi 
xir bi d o ed tdi trong trudng hgp tda an d p 
so thlm tuyen bi cio vd tdi, dd nghi tang 
hinh phat ddi vdi bi d o ; ngudi bio chira 
ciing lham gia de bao ve quydn va lgi ieh hgp 
phap eiia bi d o , dd nghi tuyen bd bi d o vd 
tdi, gilm nhe hinh phat eho bi d o va ve 
nguyen tie thi d dlu ed budc tdi thi d dd ed 
gd tdi. Khdng cd viee budc tdi thi ngudi bao 
chira tham gia de lam gi? Tucmg ty, sau khi 
xet xir so thlm, VKS khang nghi va tai phien 
tda phiie thlm, VKS dd nghi xir bi d o ed tdi 
trong trucmg hgp tda In cap so thlm tuyen bi 
d o vd tgi, dd nghi tang hinh phat ddi vdi bi 
c'do. Tai phien toi gilm dde tham, tai thlm 
vln ed sy hien dien eua dai dien VKS thuc 
hanh quydn edng td theo quy dinh ciia phap 
luat. Do vay, da sd cac tie gia ddng y vdi 
quan didm cho ring, "chifc ndng budc tgi ket 
thiic khi viec chifng minh budc tgi ciia VKS 
hoac ngifdi bi hgi dd dugc Ida dn chdp nhdn 
hocic bac bd bdng hinh thifc bdn dn hoac 
quyet dinh cd hieu life phdp liidi'^. 

Theo quan diem ciia chiing tdi, trong 
giai doan xet xir phiic tham vl d e thii tuc 
dac biet gilm ddc thlm, tii thlm thi khdng 
cd chire nang bugc tdi mac dii vln cd d e 

^ Le Tien Chau, Mot so van de ve chiic nang buoc toi, 
Tap chi Khoa hoc phap ly so 3/2003, tr. 46. 

chii the ciia chiire nang budc tdi tham gia de 
thye hien quydn vl nghla vu cua minh. Liic 
nly, chi cd chirc nang kiem sat viec tuan 
theo phIp luat, chiire nang bao ve quydn va 
lgi ieh hgp phap eua d c ben tham gia td 
tung. Cd the can cii vao ly luan va phIp luat 
thye dinh de ly giai eho quan diem nay. Ddi 
tugng va pham vi xet xir cua tda an cap so 
thlm la ban d o trang cua VKS, edn ddi 
tugng va pham vi xet xir eiia tda In cap phiic 
thlm la ban an hole quydt dinh sa tham ciia 
tda In chua cd hieu lye phIp luat, ddi tugng 
va pham vi xdt xir eiia tda In tai phien tda 
gilm ddc thlm, tii thlm la bin In hoac 
quyet dinh cua tda In da cd hieu lye phIp 
lull. Vi vay, van dd nao dd ehua duge xem 
xet d phien Ida sa thlm thi ciing se khdng 
duge xem xet d phien tda phiie tham, giam 
dde tham vl tii thlm. Mat khle, can eiir de 
tda an md phien tda so thlm la ban d o trang 
eiia VKS, can cir de tda In md phien tda 
phiic thlm la khlng cao hole khlng nghi 
theo quy dinh eiia phap luat, can eiir dd tda an 
md phien tda gilm dde tham, tai thlm la 
khang nghi ciia ngudi ed thlm quydn. Cho 
nen, kidm sit vien (KSV) tham gia phien tda 
so thlm ed ehii'c nang holn toln khae vdi 
chirc nang d phien tda phiic thlm, gilm ddc 
thlm va tii thlm. Tai phien tda HSST, KSV 
thye hien ddng thdi hai ehiie nang la edng td 
(budc tdi) va kidm sit boat ddng tu phIp tiii 
phien tda. Khi thye hien chire nang budc tdi, 
KSV thye hanh quydn cdng to - nhan danh 
Nhi nudc budc tdi bi d o tai phien tda, thuc 
hien d c boat dgng dd bao ve d o trang eiia 
VKS. Tai phien tda phiie thlm, gilm ddc 
thlm va tii thlm, KSV tham gia dd kidm sat 
boat ddng tu phIp, thye hien chiire nang bao 
ve quydn va lgi ieh hgp phap eiia d c ben 
tham gia td tung. Cac boat ddng nay khdng 
nhlm muc dich bao ve quan diem truy td eiia 
VKS ma ehi nhlm xac dinh tinh hgp phIp va 
cd can eii eiia ban In hoac quydt dinh eiia tda 
In d p dudi. Quan diem budc tdi eiia VKS, 
NBH khdng dugc tda an d p sa thlm chap 
nhan thi VKS cd quydn khang nghi, NBH cd 
quyen khlng d o de nghi tda In cap phiic 
thlm buy hay sira ban In hoac quye't dinh 
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ciia tda an cap so thlm. Tda In d p phiic 
thlm ed thd chap nhan hoac khdng chap 
nhiin yeu eiia VKS va NBH. Tren co sd xac 
dinh tinh hgp phIp va ed can eir ciia ban an 
hoac quydt dinh so thlm, ndu tda In cap 
phiic thlm chap nhan yeu cau cua VKS hoac 
NBH thi ddng nghla vdi viee bugc tdi ciia 
cac chii the nly d d p so thlm la cd co sd; 
neu tda an cap phiic thlm khdng chip nhan 
yeu elu eiia VKS hoac NBH thi ddng nghla 
vdi viec budc tdi ciia d e chu the nay d d p 
so lham khdng ed co sd hoac chi ed co sd 
nhu tda In cap so tham da the hien trong ban 
an hoac quyet dinh eiia minh. Ndi d e b khae, 
Ida an cap phiie thlm thye hien chiire nang 
xet xir de kidm tra tinh hgp phap va ed can 
cur eua bin In hoac quye't dinh so thlm, 
trong dd ed viec xlc dinh tinh hgp phap vl 
cd can cir eua viec budc tdi d d p so thlm. 
Ly giai tuong ty ddi vdi d e thii tuc dac biet 
giam ddc thlm vl tii thlm. 

Tren dly chi II van dd thude vd quan 
diem. Thiir nhat, quan diem nly dya tren co 
sd ly luan dugc thira nhan trong TTHS la 
ngoai sy tdn tai d e chiire nang co ban cdn cd 
sy tdn tai ele chirc nang khdng co ban; thiir 
hai, quan diem nay eho ring viec giii quyet 
vu an trong TTHS vd ly thuydt hoan loan cd 
the ket thiic sau khi tuyen In so lham, tiire la 
cae chirc nang co ban van hinh ddn thdi 
diem nay la da hoan thanh nhiem vu cua 
minh. CIc chirc nang co ban khdng phai xult 
hien va kdt thiie ciing mdt thdi didm, ehi ed 
chirc nang budc tdi va bao ehiia ciing xul't 
hien va ciing ket thiie, cdn chiie nang xet xir 
xuat hien trd hem vl ket thiie mudn hem. Ve 
CO ban, vu In hinh sy da duge giai quyet thye 
chat d giai doan xet xir so thlm. Cac boat 
dgng TTHS tidp theo nhu phiie thlm, gilm 
ddc thlm, lii thlm, thi hanh In hinh sy la sy 
van hanh ciia chire nang xet xir va d e chiie 
nang khdng co ban. Day la van dd ly luan, 
eln phai tiep tuc nghien ciru de holn thien. 

6. Vai trd ciia chiire nang bugc tgi 
Theo ehiing ldi, chirc nang bugc tdi ddng 

mgt vai trd vd ciing quan trgng trong sy van 
hanh ciia TTHS. Chuc nang huge tdi II mdt 
trong nhiing chire nang eo ban eiia TTHS, nd 

ddi trgng vdi chirc nang bio chira, la nhin td 
lam phll sinh qua trinh tranh lung. Ly luan 
va thye tidn da chiing minh ring, tranh lung 
trong TTHS la qui trinh ddi trgng nhlm phii 
dinh lin nhau giua chire nang bugc tdi vl 
chuc nang bao ehiia. Chiic nang budc tdi 
xuat hien keo theo sy xuat hien chiic nang 
bio chira vl dd chinh II thdi diem bit dau 
ciia qui trinh tranh tung. Chiire nang budc tdi 
kdt thiie tit ydu keo theo sy kdt thiie chirc 
nang bao chua vl dd ehinh la thdi diem kdt 
thiic ciia qui trinh tranh tung. 

Chiic nang bugc tgi ed vai trd ddng lye 
cho sy van hanh eiia TTHS, khdng ed budc tdi 
thi se khdng cd boat ddng td tyng hoac hoiit 
dgng td tyng dd se khdng cd dinh hudng. 
Chiing tdi ed du ca sd de kdt luan, chiire nang 
huge tdi la nguyen nhan phll sinh chirc nang 
bio ehua, la cdi ngudn ciia qui trinh tranh 
tung va la tien dd d n thidt eho chiic nang xet 
xii. Do dd, "... trong he tlw'ng cdc chifc ndng 
TTHS ca bdn thi chifc ndng biwc ldi dugc coi 
Id chifc ndng ddng vai trd chii dge, quyet 
dinh. Khdng cd sif bugc tdi thi khdng the cd 
TTHS, TTHS se trd thdnh khdng cd muc dich 
vd diii tif(/ng..."* hay "... chifc ndng budc ldi, 
nhdt la trong hinh thifc budc tdi nhdn danh 
Nhd nifdc cd vai trd ddng life ciia TTHS. Nd 
dugc coi Id true chinh, thu hiit hogt ddng ciia 
tdt cd nhifng ngifdi tham gia phien tda..."'^. 
Tuy nhien, viec nhan mtinh vai trd cua chiire 
nang budc tgi khdng ddng nghla vdi viec 
xem chire nang bao chiira vl xet xir ddng vai 
trd phu hay thir ydu. Theo chiing tdi, ca ba 
chiie nang tren deu II chirc nang co ban ciia 
TTHS, ed vai trd quan trgng nhu nhau. Chung 
tdi nhan manh chirc nang budc tdi vi nd la 
ehiie nang xuat hien trude tien, chirc nang co 
ban llm phIt sinh d e chiie nang co ban khle, 
cd vai trd chii dao, ddng lye, quydt dinh eho 
su xuat hien va van hanh eiia TTHS. 

" V.M. Xavitxki, Buoc toi nha nuac tai phien toa, 
Nxb. Khoa hoc Matxcova, 1971, tr. 62. 
"* Nguyen Thai Phiic, Mot so van di ve quyfin cong to 
cua vien kiem sat, Ky ye'u Di tai khoa hoc cap Bp ciia 
Vien Khoa hoc kiem sat - Vicn kiem sat nhan dan toi 
cao, Ha Noi, 1999, tr. 24. 
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1. Chu the cua chirc nang bugc tgi 
Tren co sd khii niem, ndi dung, tinh 

chl't, thdi diem bit dlu va kdt thiic eung nhu 
vai trd ciia chuc nang bugc tgi, ehiing ta cd 
the xac dinh dugc d c chu the cua chiic nang 
nay. Cac ehii the ed ciing chiie nang co ban 
(budc tdi hoac bao ehiia hay xdt xir) ndi 
ehung hay chiic nang bugc tdi ndi rieng phai 
thda man cac yeu elu nhu; ciing ddng ea, 
ciing muc dich, eiing deb thiic tien hanh va 
ciing tinh chl't phIp ly. Theo chiing tdi, chu 
the eiia ehiic nang budc tdi bao gdm: co quan 
didu tra, VKS, NBH,' NDDS vl mdt sd chu 
thd khle'". Timg loai chu the cd the cd nhidu 
chu the hgp thanh hoac nhieu chu the phai 
sinh tii chu the gde. Theo dd, chiic nang 
budc tdi ed the duge thye hien bdi ele ehii 
thd sau: Thii trucmg, Phd Thu trucmg co quan 
didu tra vl didu tra vien; Vien trudng, Phd 
Vien trudng VKS nhin din, KSV; NBH, 
ngudi dai dien hgp phIp va ngudi bao ve 
quydn Igi eua hg; NDDS, ngudi dai dien hgp 
phIp va ngudi bao ve quydn lgi eiia hg. 

Cd quan didm cho ring, cO quan didu tra 
khdng phai la ehii the cua chiie nang budc tdi 
ma la chu the eua chirc nang didu tra. Theo 
chiing tdi, quan diem nay khdng thuydt phye. 
Quan diem nay da ed sy nhlm lin giira ehiie 
nang td tyng vdi giai doan td tung, hoac 
nhlm lin giiia ehiie nang td tyng vdi boat 
ddng td tyng. Hoat ddng didu tra la mdt hinh 
thire thye hien chiie nang budc tgi, la bd 
phan d u thinh eiia chiie nang huge tdi. Ly 
luan, luat thye dinh vl thye tidn da ehung 
minh boat ddng TTHS la sy van hanh cua ba 
chiic nang ea ban (bugc tdi, bao chira va xet 
xir). Trong TTHS khdng cd chire nang didu 
tra dgc lap. Didu tra chi la mdt giai doan dde 
lap ciia TTHS vdi d e boat ddng die thii cua 
CO quan didu tra. Trong giai doan nay cd sy 
tdn tai chiic nang budc tdi do d e ehii the eua 

'" Mot so chii the khac ma chiing toi de cap a day la 
bp dpi bien phong, hai quan, kiem lam, canh sat bien 
va cac CO quan khac cua cong an nhan dan, quan dpi 
nhiin dan dupe giao mot so hoat dong dieu tra (Dieu 
111 BLTTHS nam 2003). Trong pham vi bai viei, 
chiing toi chi diem qua ma khong de cap sau ddi vdi 
cac chii the nay. 

ehiic nang huge tgi thye hien (trong dd cd co 
quan didu tra). Hoat ddng eiia ca quan dieu 
tra cd dinh hudng va muc dich rd rang, II boat 
dgng TTHS nhlm phIt hien ngudi pham tdi, 
ehiing minh ldi eua ngudi dd, dam bao phln 
xir va hmh phat ddi vdi ngudi dd. Neu cho 
ring ea quan didu tra khdng phai la chu the 
cua chiie nang budc tgi thi coi nhu da phu 
nhan sy budc tgi trong giai doan didu tra. 

NBH, ngudi dai dien hgp phIp va ngudi 
bao ve quydn lgi cua hg la d e chu the eiia 
chiie nang bugc tdi. Theo nhidu tie gil, NBH 
va ngudi dai dien hgp phap cua hg chi II chu 
the ciia chire nIng bugc tgi trong d c trudng 
hgp vu an dugc khdi td theo yeu eau eua 
NBH (Didu 88 BLTTHS nam 1988 va Dieu 
105 BLTTHS nam 2003). Quan diem nay 
cho ring, Didu 39 BLTTHS nam 1988 va 
Dieu 51 BLTTHS hien hanh khdng the thira 
nhan NBH va ngudi dai dien hgp phIp eua 
hg la chu the cua chiic nang budc tdi. Bdi vi, 
cd vu In ma hg khdng thira nhan hanh vi 
pham tdi cua bi can, bi d o nen liic nay, hg 
da thye Tiien chiire nang bao ehu'a. Theo 
chiing tdi, quan diem nay khd thuydt phue ve 
ly luan, phap luat thye dinh ciing nhu thuc 
tidn ap dyng phIp luat. Su bugc tgi eua NBH 
va ngudi dai dien hgp phIp eiia hg la mdt tit 
ye'u khach quan trong tl't ca cac vu an ml hg 
tham gia. Bdi le, quydn va lgi Ieh hgp phIp 
eiia NBH da bi tdi pham true tidp xlm hai, 
boat ddng td tung eiia NBH va ngudi dai 
dien hgp phIp eua hg cd dinh hudng rd rang 
la nhlm truy ciiu trach nhiem hinh sy ngudi 
thye hien hanh vi ed dlu hieu cua tdi pham. 
Dly la dlu hieu ca ban cua chiie nang budc 
tdi. Mat khac, quydn yeu elu ddi bdi thudng 
thiet hai va quydn yeu elu truy ciiru trach 
nhiem blnh sy la mdt the thdng nhl't, gin bd 
chat ehe vdi nhau, bd sung va hd trg cho 
nhau. Dd xlc dinh NBH va ngudi diii dien 
hgp phap eua hg II ehii the eiia chirc nang 
budc tdi hay bao ehua la phai dya vao muc 
dich tham gia TTHS eiia hg. Nhung ngudi 
nay tham gia vIo TTHS de bao ve quydn va 
lgi ich hgp phIp eiia NBH bi tgi pham xam 
hai, hg bao ve blng deb hgp lie vdi co quan 
THTT de tim ra ngudi pham tdi nhlm truy 
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curu trach nhiem hinh sy ngudi dd. Khi da 
thdng nha't NBH va ngudi dai dien hgp phap 
la chii the eiia chirc nang budc tdi thi su thira 
nhan ngudi bio ve quydn lgi ciia hg eung la 
chii the eiia chue nang budc tdi II ducmg 
nhien. Vi sy tham gia eiia ngudi bao ve 
quyen lgi de giiip dd cho NBH, ngudi dai 
dien hgp phIp vd mat phap ly, bao ve quyen 
\a lgi ich hgp phap ciia NBH. Ddi vdi d c 
qude gia cd md hinh TTHS pha Iron (hdn 
hgp) ndi chung va Viet Nam ndi rieng, NBH, 
ngudi dai dien hgp phIp vl ngudi bao ve 
quyen lgi ciia hg thye hien chirc nang budc 
lgi duge the hien rd net nhat tai phien tda 
HSST. Cdn d e giai doan khle nhu giai doan 
didu tra, truy td thi hg thye hien chire nang 
nay rlt md nhat va cdn nhidu ban ehe. 

NDDS, ngudi dai dien hgp phap vl ngudi 
bao ve quyen lgi eiia hg la d c ehii the eiia 
chirc nang budc tdi nhung ehua dugc thira 
nhan rdng rai. PhIp lull thye dinh eiing chua 
thira nhan vln dd nly. Bdi le, can eir vao phap 
lual Viet Nam, chi ed NBH vl ngudi dai dien 
hgp phap ciia hg mdi cd quydn yeu d u khdi 
td vu an, trinh bay ldi bugc tdi tai phien tda, 
khang d o vd hinh phat... Cdn NDDS khdng 
cd cac quyen tren ma ehi thye hien d c quydn 
lien quan ddn yeu elu ddi bdi thudng thiet 
hai. Quan diem nly khdng thuydt phue ea ly 
luan cQng nhu thye lien Ip dung phIp lull. Sy 
khac nhau giua NBH vl NDDS la do phap 
luiit thye dinh quy dinh nhu: NBH II the 
nhan, cdn NDDS la d nhan, eo quan, td chire 
va CO don yeu d u ddi bdi thudng thiet hai; 
hau qua ciia tdi pham la NBH bi thiet hai vd 
the chat, tinh thin, tii san, cdn thiet hai eiia 
NDDS la thiet h;ii ndi chung do tgi phiim gly 
ra; mgt sy khle biet dac trung II quydn eiia 
NBH lien quan de'n ea hmh phat va bdi 
thucmg thiet h^i, cdn quyen ciia NDDS chi 
Hen quan den bdi thudng thiet hai. Theo 
chiing ldi, d NBH va NDDS ddu la ddi tugng 
bi thiet hiii do tdi pham gay ra, dia vi td lung 
cua hai ehii the nay co ban la gid'ng nhau. 
NBH va NDDS ddu la ehii the eiia chire nang 
budc tdi. Hoat ddng eiia hai ehii the nly vd ea 
ban gid'ng vdi hoiit ddng ciia co quan didu tra, 
VKS. Hg ddu ed muc dich, dinh hudng gid'ng 

nhau la truy ciiu trich nhiem hinh sy bi can, 
bi d o va deu ed ndi dung gid'ng nhau la dua 
ra ldi d o budc, dua ra co sd, can eiir cho ldi 
d o bugc dd. Hoat ddng cua NBH, NDDS ehi 
khac vdi boat dgng ca quan didu tra, VKS vd 
tinh chat, mire do va d e b thiic thye hien ma 
thdi. NBH ludn ludn la NDDS nhung khdng 
phai liic nIo NDDS cung la NBH. Chiing tdi 
ddng tinh vdi quan diem cho ring, "NDDS cd 
the ddng thdi Id NBH vd trong trifdng hgp 
ndy thi ho cd cd quyen ciia NBH vd quyen 
ciia NDDS"'\ Khi da thira nhan NBH II chii 
the eiia ehiie nang budc tdi thi khdng ed ly do 
gi de phii nhan NDDS ciing II chu the eiia 
chirc nang nly. Dinh ring phap luat thye dinh 
cd nhirng ban chd nhat dinh, tao ra sy bat blnh 
ding giua NBH vl NDDS chi vi NDDS II co 
quan, td chiic nhung khdng vi le dd ma chiing 
ta lai phll nhan NDDS la chit the eiia chire 
nang budc tgi. NDDS, ngudi diii dien hgp 
phIp va ngudi bao ve quydn lgi eiia hg tham 
gia to lung cd dinh hudng rd rang la nhlm 
truy cii'u trich nhiem hinh sy ngudi phtim tgi, 
yeu cau ddi bdi ihudng thiet hai. Dd dat dugc 
muc dich dd, NDDS ciing nhu NBH phai thye 
hicn d c hoiil ddng chirng minh cho yeu elu 
eiia minh la cd can cir, diing dan vl hgp phlp. 
Ve nguyen lie, van dd dan sy duge giai quydt 
trong Cling vu In hinh sy (Didu 28 BLTTHS 
nam 2003). Viee chirng minh ciia NDDS da 
cd sy hd trg tir phia boat ddng budc tdi cua 
Nha nudc (co quan dieu tra va VKS). Tuy 
nhien, khdng vi thd ml hg chi dua ra yeu elu 
nhung liii khdng chiirng minh. Viec chirng 
minh la quydn chir khdng phai II nghla vu ciia 
hg. Dlu lien hg chiing minh tgi ph<im vl 
ngudi pham tdi, tie'p theo hg chirng minh 
nhirng thiet hai do tdi pham gay ra de llm co 
sd eho yeu elu ddi bdi thudng eiia minh. Ndu 
khdng chirng minh dugc tdi pham va ngudi 
pham tdi thi se khdng cd co sd cho yeu elu 
ddi bdi thudng thiet hai. Nhu vay, hg da giln 

" Dinh Van Que, Blnh luan khoa hoc Bp lual To tung 
Hinh sir nam 2003 ve so thiim, phiic tham, giam doc 
tham va tai tham, Nxb. TPng hop Tp. Ho Chi Minh, 
Tp. Ho Chi Minh, 2004, tr. 96. 
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tiep thye hien chire nang budc tdi nen hg la 
ehii thd eiia chiic nang budc tgi. 

8. Mgt sd kien nghj mang tinh dinh 
hudng sijra ddi, bd sung BLTTHS 2003 lien 
quan den chirc nang bugc tgi 

Nghi quye't sd OS-NQATW ngay 02/01/ 
2002 ciia Bd Chinh tri Ban Chap hanh Trung 
ucmg Dang vd mdt so nhiem vu trgng tam 
edng tie tu phap trong thdi gian tdi da dinh 
hudng: "... Ndng cao chdt lugng cdng td ciia 
kiem sdt vien tgi phien tod, ddm hdo tranh 
tung ddn chii vdi lugt sif, ngifdi bdo chifa vd 
nhifng ngifdi tham gia to lung khdc... Viec 
phdn quydt cua tda dn phdi cdn cif chii ydu 
vdo kdt qua tranh tung tgi phien lod. tren ca 
sd xem .xet ddy dit, todn dien chifng cif, y kidn 
ciia kiem sal vien, ciia ngifdi bdo chifa. hi 
cdo. nguyen dan, hi dcfn vd nhifng ngifdi cd 
quyen, lgi ich hgp phdp de difa ra nhifng bdn 
dn, quydt dinh dung phdp lugt, cd sifc thuydt 
phuc vd trong hgn phdp liicjt qu\ dinh...". 
Nghi quydt sd 49-NQTW ngay 02/6/2005 
ciia Bd Chinh tri Ban Chap hanh Trung uong 
Dang \'d chidn luge d i Ciich tu phap den nam 
2020 tie'p tue dinh hudng: "... Ddi mdi viec id 
chifc phien lod .xcl xif. .xdc dinh rd lufn vi Iri, 
quyen hgn. trdch nhiem ciia ngifdi lien hdnh 
id lung vd ngifdi lham gia td lung theo hudng 
ddm hdo linh cdng khai, ddn chii. nghiem 
minh; ndng cao chdt lugng tranh lung tgi cdc 
phien lod xet xif, coi ddy Id khdii dot phd ciia 
hogt ddng lif phdp...". 

BLTTHS hien hanh da dugc sira ddi, bd 
sung nam 2003. Sau khi di vao euge sdng, nd 
da dem lai nhieu hieu qua tich eye trong 
edng tie dau tranh phdng. chdng tdi pham 
eiing nhu phat huy viee bao ve quyen con 
ngudi. quydn va lgi ich hgp phlp eiia cdng 
din. Tuy nhien. ben canh nhirng gil tri tich 
cue, BLTTHS eung da bgc 16 nhung han ehd, 
thidu sdt ma chiing ta eln phai tidp tue 
nghien ciru dd hoan thien trong thdi gian tdi. 
diie biet la hoan thien BLTTHS lien quan ddn 
ehiic nang bugc tdi la mdt yeu elu cap bach. 

8.1. Bo sung nguyen tdc tranh tung nhu 
Id nguyen tdc co bdn cua BLTTHS de no 
giif vai trd dinh hudng cho hogt dgng TTHS 

Theo quan didm eiia ehiing tdi \a eung 
la quan diem ciia nhidu nbl nghien ciin, 
nhidu ngudi lam cdng tie thye tidn'" thi eln 
phai chinh thirc ghi nhan nguyen tie tranh 
tung nhu mgt nguyen tie ea ban trong 
BLTTHS Viet Nam dd nd giii vai trd ehi phdi 
va dinh hudng eho mgi boat ddng eiing nhu 
hanh vi td tung eiia tat ea d c ehii thd tham 
gia \ao qui trinh TTHS. phai eu thd hoa d c 
ndi dung eiia nguyen tae nay trong toan bd 
lien trinh td tung. Sy hien dien cua nguyen 
tie tranh lung trong BLTTHS la co sd phap 
ly quan trgng dd eac ben tranh lung duge 
binh ding vdi nhau trong \iec thye bien chire 
nang td lung eiia minh va tda In vdi chiire 
nang xet xir la \i trgng tai vd tu, khich quan 
didu khien. lanh dao. quydt dinh kdt qua ciia 
qua trinh tranh tung. Day la giai phap phlp 
ly hiiu hieu dd ed the t;io ra nhirng chuydn 
bie'n tich eye trong boat ddng TTHS d nude 
ta. phai lam cho boat ddng TTHS phii hgp 
\di quy luat khach quan vd'n cd eiia nd. 

8.2. Sua ddi, bd sung BLTTHS phdi the 
hien dugc su tdch bgch vd phdn dinh triet 
de cdc chifc ndng co bdn trong TTHS 

Can ed sy tich biich va phln dinh rd d c 
chue nang co ban ciia TTHS (budc ldi, bao 
ehua va xet xir), nhat II tich b<ich triet dd 
giira chirc nang budc ldi vdi chirc nang xet 
xu trong BLTTHS nhu: 

Pham Hong Hai. Tien toi xay dung td tung hinh sir a 
Viet Nam theo kieu tranli tung. Tap chi Nhii nuoc vii 
Phap luat so lIlQOy. Trinh Tien Viet. Nang cao chai 
luong tranh lung tai phien toa hinh su. Tap chi Nghien 
ci'ru lap phap so 7/2003: Nguydn Thai Phiic. Du thao Bp 
luat To lung Hinh sir sira dOi \'a nguyen liic ininli lung. 
Tap chi Nha nudc \'ii Phap luat sd 9/2003: Nguydn Due 
Mai. Van de tranh tung trong Dir thao Bo luat Td tung 
Hinh su sira ddi. Tap chi Nhii nudc va Phap kult sd 
10/2003: Nguyen Dire Mai. Hoiui thien mdt sd qu>' dinh 
ciia Bp luiit Td tung Hinli su hien hiuili nham nang cao 
chai luong tranh tung tai phien toa so tham. Tap chi Luat 
hpc sd 7/2008: Nguydn Thai Phiic. Vd tranli tung va tang 
cudng triuih lung trong td tuiig hinh su theo ydu ciu ciia 
cai each ur phap. Tap chi Nhii nudc \a Pliiip lual sd 
8/2008: Nguydn Truong Tin. Mdi sd \;ui de ve mdi quan 
he giira iraiili uing irong id uing hinh sir \di chirc nang 
xet xir ciia Ida an trong bdi c;inh cai Ciich ur phap. Tap 
chi Nha nudc va Ruip luat so 10/2008... 
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- Bd quy dinh khdi td vu an hinh sy ciia 
Ida an tai Didu 13 va Didu 104 BLTTHS dd 
tranh sy chdng cheo ebiirc nang budc tdi va 
chiire nang xet xir. Nhiem vu khdi td \u an 
thugc cac ca quan thuc hien ehii'c nang budc 
loi nhu CO quan didu tra, VKS va mdt sd co 
quan khac theo quy dinh ciia phlp lu|t. 

- Sira ddi, bd sung BLTTHS theo hudng 
quy dinh Ida an khdng cd nghla vii va trach 
nhiem chung minh tdi phiim (khdng cd nghla 
\u chiing minh tinh cd ldi ciia bi d o ) quy 
djnh liii Didu 10 va Didu 63 BLTTHS mil 
nhiem vu nay thude vd d c chii thd thye hien 
chirc nang budc tdi (eo quan didu tra. VKS \'a 
mot sd CO quan khae theo quy dinh eiia phap 
lual nhu kiem lam, bg ddi bien phdng...). 

- Sira ddi quy dinh ve gidi ban xet xir ciia 
Ida an tai Didu 196 BLTTHS theo hudng Ida 
an chi xet xir trong phiim vi quydt dinh truy 
to ciia VKS va tda an cd thd xet xir bi d o 
khac vdi ndi dung quydt dinh truy td ndu 
khong lam xau tinh tiiing va vi phiim quydn 
biio chua ciia bi d o . Ndu \'an giir nguyen 
quy dinh t^i Didu 196 BLTTHS thi tda an da 
phan niio thye hien ludn chirc nang huge ldi, 
vi phiim nguyen tiic tranh lung va \i pham 
quyen biio chira eiia bi d o . 

- Sira ddi. bd sung quy dinh liti Didu 195. 
221 va 222 BLTTHS theo hudng quy dinli 
khi VKS nil mgl piiaii quydl dinh Iruy Id 
hoiic kei luan ve tgi nhe hon Uii phien Ida so' 
lham thi HDXX lidn hanh xel xir phan edn 
l;u IKXIC xet xir theo tgi danh nhe ban ma 
VKS da ket luiin, ndu VKS nil loan bd quydl 
dinh truy td trude phien Ida thi tda an dinh 
chi \u iin. rut quydt dinh truy Id tiii phien Ida 
HS.ST thi tda an tuyen bd bi d o \d tdi. 
Trirdng ligp,\u an dugc khdi id theo yeu elu 
ciiii NBH. ndu VKS riit mgl phan bay toan bg 
(.|uyci dinh truy id hoiic kdl luan \e tdi nhe 
hiiii nhung NBH hoiie ngudi diii dien hgp 
phiip ciia hg khdng ddng y thi Ida an \an 
phiii .\ct .xii loan bo \u an. Sira ddi theo 
hudng do thi chirc nang huge ldi \a chirc 
n;mg xcl xu miii ibd iiicii dugc su lacb biich. 
phiin dinh Iriel dc. dimg \di ban ciiat cu;i 
chiic iKing budc lgi eung nhu ban chat cua 
nuuycn Uic liiinh lung trong TITTS. 

8.3. Sua ddi BLTTHS theo hudng bo 
chifc ndng kiem sdt viec tudn theo phdp 
lugt cua VKS tgi phien tod HSST 

BLTTHS d n phai dugc sira ddi quy dinh 
liii Dieu 23 BLTTHS theo hudng tai phien toa 
HSST. VKS chi thye hien mdt chiire nang duy 
nhat la chiic nang cdng id (budc tdi). cdn 
chirc nang giam sat boiit ddng tu phlp tiii 
phien toi nen giao cho tda In (HDXX). Cin 
luu y la ehiing tdi kien nghi bd chirc nang 
kiem sit hoiit ddng tu phiip tai phien toa 
HSST chir khdng phai bd ehiic nang nly trong 
lit d d e giai doiin khae ciia TTHS. KSV la 
ehii the eiia mdt ben tranh lung (ben budc tdi) 
nen phai dat d vi tri binh dang \di Ciic chii the 
ciia ben bao chua ndi rieng ciing nhu lit d 
d c chii the khac tham gia phien toa ndi 
chung. Cd nhu vay thi tranh lung liii phien toa 
mdi dem lai y nghla thidt thye. Viec dd VKS 
kidm sat boiit ddng tu phap tiii phien Ida so 
tham se dan den mgl ihyc tiang la VKS se 
diing quydn nay gay anh hudng ddi vdi Ida an 
khi buoc ldi, ciic ebii thd khac ciia ben bao 
chira sc cho rang khdng cd tranh lung blnh 
dang khi hg la ddi tugng bi kiem sal. 

Phien toa so thlm trong dieu kien tranh 
lung ihi nhicm \LI budc tdi ciia K.SV rat n(ing 
nc. Nha nudc nen giao eho hg mgl nhicm \'u 
duy nhat la thuc hanh quyen cdng Id, tham gia 
Iranh lung dd bao ve d o triing, thuyet phuc 
HDXX quan didm huge tdi ciia VKS tiii phien 
loa so lham. Trong qua trinh cai each tu phap, 
\iui de nang cao chili lugng cdng Id ciia KSV, 
dam bao tranh lung dan chii vdi luiil su, ngudi 
bio ehua va nhung ngudi tham gia id lung 
khle tiii phien toa so thlm phai diit len hang 
dlu. HDXX la ngudi trgng lai lanh diio, dieu 
khien tranh lung, cd quydn eao nhat vl ed dieu 
kien nhat trong \ iec dam bao phap ehd. Tda an 
khdng cdn can thiep vao d e chirc nang khdng 
phai xet xir thi \'iec giam sat boiit dgng tu phap 
tiii phien toa do HDXX thye hien mdi khiich 
quan \a cd bieu luc. Tda an \di \iii trd Irgng 
tai, d \i tri Irung Uim trong riHS ihi Ida an 
phiii lii chu the cd quydn giam sal d c ciui ihe 
lham giil phien toa F1.S.ST, trong dd cd VKS. 
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HA NUdc VA PHAP LUAT SO 8/200< 

8.4. Sua ddi, bd sung BLTTHS theo 
hudng the hien rd chii the cua chifc ndng 
bugc tgi, thdi diem bdt ddu vd ket thiic ciia 
chuc ndng bugc tgi 

BLTTHS eln phai duge sira ddi, bd sung 
theo hudng the hien rd chiic nang budc tgi 
duge thuc hien bdi cae ehii thd sau: Thii 
trudng, Phd Thu trudng co quan didu tra \'a 
didu tra vien; Vien trudng, Phd Vien trudng 
VKS nhan dan, KSV; NBH, ngudi' diii dien 
hgp phap va ngudi bao ve quyen lgi eiia hg; 
NDDS, ngudi dai dien hgp phap va ngudi 
bao ve quydn lgi eua hg va mgt so chu thd 
khac (kiem lam, bd ddi bien phdng...) ggi la 
ben budc tdi nhu da phan tich d phln tren. 

BLTTHS eln phai duge sira ddi, bd sung 
theo hudng the hien dugc thdi didm bit dlu 
xuat hien chii'e nang budc tdi la khi cd quydt 
dinh khdi td bi can va. thdi didm kdt thiie 
ehiic nang budc tdi la khi ket thiic phien toa 
HSST ma cu the la khi ket thiic thii tuc tranh 
luan tiii phien toa. NgOiii le, ed mdt sd trudng 
hgp thdi diem xul't hien chiire nang budc tdi 
cd the sdm ban khi ed quydt dinh tam giir 
ngudi bi tinh nghi va thdi diem kdt thiie chire 
nang budc tdi cd the sdm ban khi ngudi bi 
tiim giii dugc tra tu do, khi co quan didu tra 
hoac VKS dinh chi didu tra hay tda an cap so 
thlm dinh chi vu In. Xlc dinh chinh xlc thdi 
diem bit dlu va ket thiie chirc nang bugc tdi 
cd mdt y nghla ly luan va thye tien vd ciing 
to Idn, lien quan den \'iec sira ddi, bd sung 
phap luat Ihyc dinh \'e thdi didm bit dlu va 
ket thiie eiia chire nang bao chira, xlc dinh 
phiim vi tranh tung trong TTHS. 

8.5. Sim ddi, bd sung BLTTHS ve che 
dinh khdi td vu dn theo yeu cdu cua NBH 
vd NDDS 

Phlp luat ciia da sd cac nudc tren thd 
gidi cung nhu phap luat Viet Nam ddu quy 
dinh khi tgi pham xay ra, lgi ieh eiia Nha 
nudc, CLia xa hgi phai dugc dat len hang dlu, 
tiic la quyen truy ciru trach nhiem hinh sy 
ddi vdi ngudi pham tgi khdng phu thugc vao 
bat ky td chiic hay ca nhan nao, tat ca nhiing 
ngudi phiim tdi ddu bi Nha nudc truy ciru 
trach nhiem hinh sU (budc tdi blng hinh thire 
cdng to). Ben ciinh dd. phap luat ciia da sd 

d c nude tren the gidi eung nhU Viet Nam 
edn quy dinh ehe dinh khdi td vu an theo yeu 
elu ciia NBH (budc tdi blng hinh thirc tu td, 
hoac tu - edng td). tii'c la ehi ed NBH mdi ed 
quydn dua mdt ngudi ra trude tda an dd xet 
xir. Chiing tdi ddng tinh vdi quan didm eho 
ring: "Tuang quan giifa cdng td vd tu td 
phdn dnh tuang quan giifa lgi ich Nhd nifdc, 
.xd hdi vd lgi ich cd nhdn... Trong tinh hinh 
hien nay, khi qua trinh ddn chii dugc phdt 
trien han bao gid hdt, dang xiid't hien yeu 
cdu cdi cdch to tung theo hudng ddn chii hod 
thi viec cdn ddi lgi tuang quan trong phdp 
luiil giifa lgi ich cd nhdn vd lgi ich xd hdi md 
Nhd nifdc Id ngifdi dgi dien cdn dugc ddt ra. 
a ddy cdn nhdn thdy rang ciing vdi ca sd xd 
hdi ngdy cdng rdng rdi, Nhd nifdc ta ngdy 
cdng cd vai trd .xd hdi vd bdn thdn nd ngdy 
cdng mang tinh xd hgi. Do vay, viec de cao 
lai ich cd nhdn chang nhifng khdng mau 
ihudn md cdn phii hgp vdi viec tdn trgng lgi 
ich xd hdi, lgi ich Nhd nifdc"^\ Do vay, 
BLTTHS eln phai dugc sira ddi, bd sung dua 
ra dinh nghla khai niem ddi vdi nhirng vu In 
tu to, tu - cdng id va eln quy dinh nhirng 
trinh ty, thii tue ddi vdi nhirng vu an tu to, tu 
- edng to. Nha nudc eln phai the hien sy 
"nhugng bd" ddn lgi ich ciia e l nhin, quan 
tam den lgi ich e l nhan, tiic 11 sy quan tam 
ciia Nha nudc ddn quydn va lgi ieh hgp phap, 
ehinh ding eiia NBH. Nhung trudng hgp tdi 
pham gay ra thiet hiii khdng dang kd, do ldi 
vd y, tdi pham it nghiem trgng, dd bao ve 
danh dy, uy tin ciia NBH, de duy tri tinh 
cam, vi ly do dao diie hay the hien tinh nhan 
d<io, mudn ngudi pham tdi khdng bi truy ciixi 
trach nhiem hinh sy de lao ddng cd thu nhap 
va bdi thudng thiet biii... nen NBH khdng 
mudn truy cii'u trach nhiem hinh sy ngudi 
pham tdi. Theo quan didm ciia chiing tdi, eln 
phai md rdng nhidu ban nira phiim vi nhirng 
vu In duge khdi td theo yeu cau ciia NBH, 
tire la md rdng pham vi d c \'u an ma viec 
budc tdi blng hinh thiie tu to va tu - edng td. 

' ' Nguydn Miinh Khang. Qii each tu phap va van dd 
tranh tung. Tap chi Nha nudc va Phap luat. sd 
10/2003. tr. 36.' 

82 



'OT sd VAN DE LY LUAN .. 

Mdt khi NDDS. ngudi diii dien hgp phap 
va ngudi bao ve quydn lgi eiia hg dugc ehinh 
thirc thira nhan la chii the cua chirc nang 
huge tdi thi phai nghien ciru sira ddi, bd sung 
quy dinh khdi td vu an theo yeu elu eiia 
NDDS. Vi du: A la cdng chire ciia co quan B 
da trdm d p tai sin tri gil 500.000 ddng eiia 
CO quan. Theo quy dinh thi A bi khdi id, dieu 
tra, truy td vl kdt In vd tdi "Trdm d p tai 
san" quy dinh khoan I Didu 138 BLHS. Co 
quan B lap luan gia tri trdm d p khdng Idn, 
A la mdt cdng chire gidi, ndu A bi truy cihi 
trach nhiem hinh sy thi anh hudng rat Idn 
de'n cdng tie chuyen mdn ciia co quan, A da 
cd nhieu thanh tich ddng gdp cho eo quan, 
nhat thdi phiim tgi, da that sy an nan bdi d i , 
chi eln xir ly ky luat d co quan eiing dii tie 
dung gilo due. Do phap luat khdng ed quy 
dinh vd van dd khdi to vu an theo yeu d u 
ciia NDDS nen viec co quan B khdng mudn 
truy ciin trich nhiem binh sy ddi vdi A se 
khong dugc phlp lual chap nhan. Trong 
trudng hgp nay, eln cd quy dinh cua phap 
luat la khi cd yeu eau ciia NDDS (eo quan B) 
thi vu an mdi dugc khdi Id. Sira ddi, bd sung 
nhirng quy dinh ciia BLTTHS vd nhirng vu 
an dugc khdi td theo yeu elu eiia NBH va 
NDDS cho diing vdi tinh chat budc tdi biing 
hinh thirc tu id, tu - edng id, can ed nhirng eo 
che cung nhu quy dinh phii hgp de Uio didu 
kien cho d e ehii thd nly thye hien viee bugc 
tgi trong tat d d c vu In ma hg tham gia ndi 
chung eung nhu nhirng vu an duge khdi id 
iheo yeu elu ciia hg ndi rieng. Cin phai 
nghien ciiru md rgng pham vi ddi vdi nhung 
vu an duge khdi id theo yeu elu ciia NBH \'a 
NDDS vd tdi xam phiim sire khoe. nhan 
pham, danh dy, tdi xam pham sd hiru, tdi 
xam phiim an loan cdng edng, trat ty cdng 
cong va d e tdi phiim it nghiem trgng duge 
ihuc hien bang hinh thuc ldi vd y... 

8.6. Sua ddi, bd sung BLTTHS theo 
hudng phdt huy tinh chu dgng, tich cue 
cua cdc chu the thuc hien chifc ndng huge 
tgi tgi phien tf)d HSST 

BLTTHS eln phai duge sira ddi, bd sung 
ihco hudng lai liui luc xet hdi ciia phien Ida 

HSST. ehii the ciia d c ben tranh lung tham 
gia chii yeu vao qua trinh xet hdi. Cac ehii 
the ben budc tgi tham gia xet hdi trude, d c 
ehii the ben bao ehua tham gia xet hdi sau va 
d e ehii the nay ddng vai trd ehinh trong thii 
tuc xet hdi dd chii'ng minh viec budc tdi va 
gd tdi. Tda In la chii thd ehii ydu didu khidn 
qui trinh xet hdi. lham gia bdi sau ben bugc 
tgi va ben bio chua (hdi sau ciing) \ l chi hdi 
mang tinh thii tuc chir khdng hdi ve tinh tiet 
eu the eiia vu an. 

Nhirng kien nghi dinh hudng nhu: vi du 
ddi vdi nhiing vu In dugc khdi td theo yeu 
elu ciia NBH vl NDDS ve d e tdi pham it 
nghiem trgng (kholn 1 Dieu 105 BLTTHS), 
khi hg riit yeu d u trudc khi md phien toa hay 
tiii phien toa HSST thi \u In phai duge dinh 
ehi; NBH, NDDS, ngudi dai dien hgp phlp va 
ngudi bao ve quydn lgi ciia bg ed quydn trinh 
bay ldi d o budc ciia minh trudc khi KSV dgc 
d o liang, dugc quyen tham gia xet hdi bi d o 
va nhirng ngudi tham gia td tung khae trirdc 
KSV. duge quyen trinh bay Kii budc tgi trudc 
khi KSV luan ldi; NDDS dugc triinh luan va 
khang d o d vd hinh phiit vl bdi ihudng eung 
nhu lit ca nhirng van dc khle lien quan den 
viec bao ve quydn va lgi ieh hgp phap eiia 
hg... Cdn ddi vdi nhung vu an binh thudng 
khac ma cd NBH va NDDS tham gia thi hg ed 
quyen lham gia xet bdi khi Cbii tga phien toa 
cho phep, hdi sau KSV. trinh bay ldi bugc ldi 
sau KSV... Day la nhung nghien cii'u dinh 
hudng budc dau ciia chiing tdi. De ly giai sau 
sac cung nhu lap luan chat ehe eho d c kien 
nghi nay, chiing tdi se trinh bay trong mgt 
cdng trinh khle. 

Vdi mdt so van dd nghien ciru budc dlu 
eiia chiing ldi tren co sd ly luan, ed lien he 
vdi d c quy dinh ciia phlp luat thye dinh lien 
quan den chirc nang bugc tdi trong TTHS va 
mdt sd kidn nghi mang tinh dinh hudng sira 
ddi, bd sung d c quy dinh ciia BLTTHS nam 
2003 nhlm gdp phln hoan thien hoiil ddng 
TTHS dap irng yeu d u d i cIch tu phap va 
xay dung Nha nudc phlp quydn Viet Nam xa 
hdi chii nghla trong giai doiin hicn nay. 
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