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1. Tinh hinh giai quyet tranh eha'p da't 
dai thong qua tda an tai thanh phd Da NSng 

Trong nhirng nam gan day, sd lugng cac 
\u tranh cha'p ve quydn sir dung da't da duge 
eac tda an tai thanh phd Da Nang thu ly, 
giai quyet ngay cang tang. Nhin chung, tda 
an nhan dan thanh phd va tda an nhan dan 
cac quan huyen da tuan thii cae quy dinh ciia 
Bg luat Td tung Dan su nhan thirc rd tinh dac 
thii trong viee giai quydt eac vu tranh chap 
ve quyen sir dung dat, kien tri hda giai, do dd 
sd lugng vu viec tranh chap ve quyen sir 
dung da't dugc tda an nhan dan hda giai 
thanh chidm ty le tuong ddi eao, gdp phan 
giai quye't nhanh eac vu tranh cha'p. * 

Theo sd lieu bao cao tdng kdt cdng tae 
ciia nganh tda an nhan dan thanh phd Da 
Na'ng thi trong 5 nam (2003 - 2007) tda an 
nhan dan thanh phd Da Nang va tda an nhan 
dan cap quan huyen da thu ly va giai quye't 
cae loai an tranh chap da't dai cu the nhu sau: 

- Nam 2003: tda an nhan dan hai ca'p da 
thu ly va giai quydt 250 vu tranh chap dat 
dai/tdng sd 850 vu tranh chap dan sir, chiem 
ly le 29,4%. Trong dd, tda an nhan dan cap 
quan, huyen thu ly va giiii quyet 221/250 vu. 
Hda giai thanh 37 vu, chidm ty le 14,8%. 

- Nam 2004: tda an nhan dan hai cap da 
thu ly va giai quydt 295 vu tranh chap dat 
dai/tdng sd 993 vu tranh chap dan sir, chidm 
ly le 29,7%. Trong dd, tda an nhan dan cap 
quan, huyen thu ly va giai quydt 247/295 vu. 
Hda giiii thanh 52 vu, chidm ty le 17,6%. 

- Nam 2005: tda an nhan dan hai cap da 
thu ly va giai quyet 353 vu tranh chap dat 
dai/tdng sd 1152 vu tranh chap dan su, chidm 
ty le 30,6%. Trong dd, tda an nhan dan cap 
quan, huyen thu ly va giiii quydt 277/353 vu. 
Hoa giai thanh 73 vu, chiem ty le 20,6%. 

ThS. Luat hgc, Tda an nhan dan quan San Tra, Tp. 
Da Nang. 

- Nam 2006: tda an nhan dan hai cap da 
thu ly va giai quydt 432 \TI tranh chap dat 
dai/tdng sd 1378 \TI tranh chap dan su, chidm 
ty le 31,3%. Trong dd, tda an nhan dan cap 
quan, huyen thu ly va giai quydt 383/432 \ai. 
Hda giai thanh 97 NTI, chiem ty le 22,4%. 

- Nam 2007: tda an nhan dan hai ca'p da 
thu ly va giai quydt 527 vu tranh chap da't 
dai/tdng sd 1579 vu tranh chap dan sir, chiem 
ty le 33,3%. Trong dd, tda an nhan dan cap 
quan, huyen thu ly va giai quydt 461/527 vu. 
Hda giai thanh 119 \TI, chidm ty le 22,6%. 

Sd lieu tren phan anh sd \'u tranh chap dat 
dai cd xu hudng ngay cang gia tang. Nha't la d 
cap quan, huyen do d lat cii cac quan, huyen 
trong thanh phd Da Nang ddu cd tdc do dd thi 
hda manh lam gia dat tang nhanh va da't dai 
cd nhieu bien dgng. Ty le hda giiii thanh nam 
sau cd cao hem nam trude, luy nhien sd vu 
hda giiii thanh trong tranh chap dat dai khdng 
dang kd. Thdng qua sd lieu tren cho tha'y, so 
lugng eac vu an tranh chap vd dat dai tai 
thanh phd Da Niing tang nhanh ke tir nam 
2004. Nguyen nhan dan den tinh triing tren la 
bdi: Dal dai ed y nghla kinh id, chinh tri, xa 
hdi sau sac gan lidn vdi mdi gia dinh, eo 
quan, td chiire, dcm vi kinh te - xa hdi va Nha 
nude. Vi vay, d Da Nang cung nhu d cac dia 
phuang khae, mgi sir didu chinh quan he da't 
dai ciia Nha nudc deu tac ddng de'n mgi 
ngudi. Dudi gde do kinh td, quyen sir dung 
da't dai trd thanh mgt quydn tai san rat quan 
trgng ciia edng dan. Viee Nha nude ngay 
cang md rdng, tao thuan lgi cho edng dan 
trong viec dua quyen sir dung dat vao giao luu 
dan sir da gdp phan thiie day kinh id gia dinh 
va xa hdi phat trien. Tuy nhien, do phap luat 
ve da't dai thay ddi nhanh chdng, tinh dn 
dinh eiia phap luat dat dai thap, diie biet ed 
thdi ky phap luat da't dai chua phii hgp vdi 
euge sdng da tao ra cae hoiit ddng ngiim 
trong linh vue dat dai, Nha nude khdng kiem 
soat duge, dan ddn khi cd tranh cha'p Ida an 
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cae cap d thanh phd Da Nang gap rat nhieu 
khd khan trong giai quydt, vi nhidu trucmg 
hgp cd su khdng that phu hgp giiia phap luat 
vdi thue tien euge sdng. 

Ve ca bdn, tda an nhan dan thanh phd va 
tda an nhan dan cac quan huyen da ap dung 
diing dan va thdng nhat cae quy dinh cua 
Luat Da't dai nam 2003, Bd luat Dan sir, cae 
van ban phap luat khac ve da't dai, eac hudng 
dSn cua tda an nhan dan tdi cao trong cdng 
tac xet xir cae vu an ve tranh cha'p quydn sir 
dung da't. Dudng Idi xet xir cae tranh chap vd 
quydn sir dung dat dugc cae tham phan tuan 
thii va ap dung tuomg ddi td't. Chat lugng giai 
quydt ngay mgt nang cao, gdp phan quan 
trgng vao viec dn dinh trat tir, an toan xa hdi, 
phat trien kinh td, bao ve chd do sd hiru toan 
dan ddi vdi dat dai, nang eao hieu lire quan 
ly eiia Nha nudc, bao ve quydn, lgi ich hgp 
phap eiia ngudi dugc Nha nudc giao da't, bao 
ve cac giao dich dan su hgp phap trong ddi 
sdng xa hdi tai thanh phd Da Nang. Phiin Idn 
cac biin iin, quydt dinh ciia tda an thanh phd 
ciing nhu tda an cap quan huyen xet xir cae 
loai tranh chap vd quydn sir dung dat ed can 
cir phap luat, phii hgp vdi hoan canh lich sir, 
duge nhan dan ddng tinh, du luan xa hdi iing 
hd va biio diim hieu lire thi hanh. 

Mat chua dugc: Ben Ciinh nhirng mat 
tich cue, cdng tdc xet xir cac vu tranh chap 
ve quydn sir dung dat tai thanh phd Da Nang 
ciing bgc Id nhirng han chd nhat dinh. Tinh 
trang de cac vu an qua thdi ban xet xir theo 
quy dinh eiia phiip luat ehua duge khae phuc 
triet de. Ty le cac biin an, quye't dinh bi huy, 
bi sira cdn cao. Viec hoan phien tda khdng 
dung quy dinh van cdn xay ra d mgt sd tda 
an lam keo dai viee giai quydt mgt sd vu an. 
Dang chii y la ed mgt so vu an tranh chap 
nha da't keo dai qua nhidu ca'p xet xir va 
trong qua trinh giai quydt vu an, do viec 
nghien eiiu cac tai lieu, chirng eiir khdng day 
dii, danh gia ehu'ng cii thidu khach quan, 
loan dien, liing tiing khi ap dung phap luat, 
khdng van dung diing dudng Idi ehinh siich 
phap luat cua Nha nudc vd nha d, da't dai 
trong tirng giai doiin lich sir nen budc nhiing 
ngudi dang quiin ly, sir dung nha d, dat d hgp 
phap tir nhidu chue nam phai tra nha dat eho 

nguyen dcm gay thiet hai nghiem trgng ve ea 
vat chat va tinh than eho bi dcm; xac dinh sai 
tu each hoac thieu ngudi tham gia td tung 
dan ddn quye't dinh sai lam hoac vi pham 
nghiem trgng thii tue td tung nen tda an cap 
tren phai huy hoac sira an ciia tda an cap 
dudi, cac ban an quydt dinh ciia tda an bi 
khang eao, khang nghi nhieu. Khi ap dung 
phap luat de giai quydt vu an ehua that ehii 
trgng trong viee kdt hgp vdi yeu td tam ly, 
tap quan eua ngudi dan nen hieu qua cdn ban 
ehd. Cd mgt sd trudng hgp tda an xac dinh 
sai tham quydn nen da thu ly ea nhirng viec 
thugc tham quydn cua Uy ban nhan dan. 

2. Mgt sd kho khan, vuffng mSc khi ap 
dung phap luat de giai quyet tranh ehap 
dat dai 

2.1. Ve he thdng phdp lugt ve nhd dat 
Trong he thdng eac van ban phap luat ve 

nha da't cdn ed su chua thdng nhat, ddng bg, 
chang ban, ed sir khae nhau trong quy dinh ve 
cap gia'y ehiing nhan quydn sir dung da't, cap 
gia'y chiing nhan vd quydn sd hiru nha d cua 
Luat Da't dai va Luat Nha d. Phan thir nam 
ciia Bd luat Dan sir nam 1995 ehi nhu la sir 
ghi lai va cu the hda eac quy dinh eiia Luat 
Da't dai nam 1993 vd chuyen quydn sir dung 
da't. Cdn phan thti nam trong Bd luat Dan sir 
nam 2005 duge xay dung dd "dudi theo" cho 
phii hgp vdi Luat Dat dai 2003. Luat da cd 
hieu lire lai phai ehd nghi dinh, thdng tu 
hudng din... trong khi so lugng cac vu an ma 
nganh tda an nhan dan phai thu ly, giiii quye't 
ngay cang tang, tinh chat vu viee ngay cang 
phuc tap. Nghi quye't Uy ban Thudng vu 
Qude hgi vd giao dich dan sir nha d cd yeu td 
nudc ngoai dang tridn khai, hudng dan tap 
huan... Trong khi dd, eac van ban trudc tuy 
het hieu lire nhung van cdn dugc ap dung de 
giai quyet mgt sd vu an tranh chap quyen sir 
dung da't tiiy thugc vao thdi didm xiiy ra tranh 
eha'p va tinh tidt eua vu an da khien viec ap 
dung gap nhidu khd khan hem. 

Mgt thuc te eho thay tir trude ddn nay la 
ed qua nhidu van ban hudng din cd su mau 
thuan chdng cheo vdi \an ban gde, vdi cac 
van biin khae vd ciing mgt van dd didu ehinh. 
Van dd nay mac dii da duge khiie phuc diing 
ke, tuy nhien vln cdn it nhieu tdn tai trong va 
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giira cae van ban hudng din thi hanh Luat Da't 
dai nam 2003 trong thdi gian qua. Luat Dat 
dai va Luat Nha d cdn cd nhirng quy dinh 
chua thdng nhat vdi nhau gay liing tiing trong 
viec thuc hien, den ndi nguyen Thii' trudng Bd 
Tai nguyen - Mdi trudng - Dang Hiing Vd, 
trong bai phat bidu tai Bao Lao ddng sd 328 
ngay 28/11/2006 da ndi: "Bg Xdy difng vd Bd 
Tdi nguyen vd Mdi trudng dang tim cdch de 
ihifc hien tdt nhdt Lugt Ddt dai, Lugt Nhd a 
nhifng cdn rat nhieu diem kho qiid, vi diing 
dugc lugt ndy lgi trdi lugt kia ". 

2.2. Ve CO che phdi hgp 
Viee phdi hgp giira Uy ban nhan dan, tda 

an nhan dan, co quan thi hanh an, cac sd, 
ban nganh lien quan trong viec xac minh thu 
thap, danh gia chirng cir, dinh gia quydn sir 
dung da't... cdn thieu chat che. Ddi vdi eac vu 
an ra quydt dinh hda giai thanh, cac duang 
sir tu dinh doat thi ed eln xac nhan ciia ea 
quan thi hanh an khi lam thii tuc cap giay 
chirng nhan quydn sir dung da't khdng? Thuc 
te tai thanh phd Da Nlng vin yeu elu co 
quan thi hanh an xlc nhan an da duge thi 
hanh. Hoac la van dd dinh gia dat, nen theo 
thdi gia hay khung gia? Thdi gian qua, viec 
xac dinh giii tri quyen sir dung dat trong eac 
vu an cd lien quan den quydn sir dung dat 
chua dugc thdng nhat. Cu the la ed Ida an 
xac dinh theo khung gia do Nha nudc quy 
dinh, cd tda an Xiie dinh theo gia chuyen 
nhugng thuc td d tai dia phucmg noi ed dat. 
Trong khdng it trudng hgp da khdng biio 
dam dugc quyen, lgi ich hgp phiip ciia mgt 
sd duang sir khi giiii quyet tranh chap. 

Lual Da't dai nam 2003 qui dinh gia dat 
do Uy ban nhan dan tinh, thanh phd true 
thugc trung uong ban hanh theo khung gia 
ciia Chinh phii quy dinh dugc edng bd cdng 
khai vao ngay 01 thang 01 hang nam duge sir 
dung lam can eiir de tinh thud sir dung dat, 
thuc thu nhap tir chuyen quyen sir dung dat; 
linh lien sir dung dat va lien thue dat khi giao 
dai, cho thue da't khdng thdng qua dau gia 
quydn sir dung dat hoac dau thau du an cd sir 
dung dai; tinh gia tri quydn sir dung dat khi 
giao da't khdng thu tidn sir dung dat, le phi 
trudc ba, bdi ihuctng khi Nha nude thu hdi 
dai; tinh lien bdi ihudng ddi vdi ngudi ed 

hanh vi vi pham phap luat \i da't dai ma gay 
thiet hai cho Nha nudc. Luat Dat dai nam 
2003 va Bg luat Dan sir nam 2005 deu ghi 
nhan sir thda thuan \i gia chuyen quydn sir 
dung da't giira ngudi sir dung dat vdi nhirng 
ngudi cd lien quan khi thuc hien cac quyen 
chuyen nhugng, cho thue, cho thue lai quydn 
sir dung da't; gdp vd'n bang quydn sir dung dat. 
Nghi quyet sd 04/2005/NQ-HDTP ngay 17 
thang 09 nam 2005 eiia Hdi ddng thlm phan 
Tda an nhan dan tdi cao hudng din thi hanh 
mgt sd quy dinh ciia Bg luat Td lung Dan sir 
ve "Chung minh va chiing cii" da hudng din 
tda an ra quydt dinh dinh gia tai san (Dieu 92 
eiia Bd luat Td tung Dan su) dang tranh chap 
trong cac trudng hgp sau day: 

a) Theo yeu elu cua mgt hoac cac ben 
duang su vi ly do cac ben khdng thda thuan 
dugc vd gia eua tai siin dang tranh chap; 

b) Cae ben duang su thda thuan vd gia 
cua tai san dang tranh chap, nhung ed can cir 
rd rang chirng minh ring mure gia ma cac 
ben ducmg su thda thuan thap hem gia thi 
trudng tai dia phucmg noi cd tai san dang 
tranh chap hoac thap hem khung gia do ca 
quan nha nude ed tham quyen quy dinh ddi 
vdi tai san ciing loai, nhim muc dich trdn 
thud hoac giam miic ddng an phi. 

Khung gia da't ma Uy ban nhan dan cap 
tinh cdng bd hang nam khdng phai liic nao 
eung tha'p hon gia thi trudng nhu ngudi la 
vIn nghi ma ed nhirng trudng hgp nguge lai. 
Cac van ban phap luat neu tren ciing khdng 
qui dinh rd la cae ben duang su cd quydn 
thda thuan vd gia tai san dang tranh chap 
nhung khdng dugc thap bom khung gia qui 
dinh. Nhung khi giai quydt cac vu an tranh 
chap nay, tham chi ca nhung vu hda giai 
thanh va cae ben ducmg su thda thuan dugc 
gia (ke ca khdng thap hem khung gia dat do 
Nha nudc quy dinh), thudng thi tda an bao 
gid ciing lap hgi ddng dinh gia de tinh an 
phi. Dieu nay cung la mgt trong nhirng 
nguyen nhan keo dai thdi gian giai quydt vu 
an, lam bao phi edng sire, tidn biic eiia ca 
ducmg su lin Nha nudc. 

Ngoai ra, theo Bd luat Td lung Dan sir 
thi ducmg sir phai cd nghla vu eung cap day 
dii chirng cir cho Ida, thlm phan khdng ed 
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quydn tu minh di thu thap chiing cii nhung 
tren thuc ,td thi ddi vdi ngudi dan hau nhu 
viec lay thong tin trong kho liru trir cua cac 
ca quan nha nudc ve cae tai lieu cd the 
chiirng minh cho viec khdi kien cua minh la 
khong the, ngay ea viee thlm phan true tidp 
di thu thap thi khdng phai luc nao ciing gap 
thuan lgi. Day ehinh la mgt trong nhiing 
nguyen nhan lam eho viec giai quyet vu an 
bi keo dai, an bi cai sira hoac bi huy nhidu do 
phat sinh nhiing tinh tidt mdi tai giai doan 
phiic tham hoac giam ddc thlm, tai tham. 

2.3. Mgt sd vudng mdc khi dp dung quy 
dinh cua Dieu 136 Lugt Ddt dai vdo gidi 
quyet tranh chdp ddt dai 

TIn'f nhdt, dd Id vd'n de thii tuc hda gidi 
tgi Uy ban nhdn ddn cdp xd. Theo quy dinh 
eua khoan 1, Didu 136 Luat Dat dai, tda an se 
giai quyet cac tranh chap dat dai ma duong sir 
cd gia'y chirng nhan quydn sir dung dat hoac 
gia'y td khac theo quy dinh tai khoan 1, 2 va 
Didu 50 va tranh chap vd tai san lien quan den 
quydn sir dung da't vdi didu kien la da thdng 
qua thu tue hda giai d Uy ban nhan dan cap 
xa ma mgt hoac cac ben khdng ddng y va 
khdi kien ra toa an. Tren thuc td, khi ap dung 
quy dinh nay vao giai quydt tranh chap dat 
dai da phat sinh mgt sd vudng mac: 

+ Theo quy dinh ciia Luat Dat dai 2003 
va Nghi dinh sd 'l81/2004/ND - CP ve thi 
hanh Luat Dat dai: "Ket qua hda gidi phdi 
dugc lap thdnh bien bdn cd chif ky ciia cdc 
ben vd cd .xdc nhdn hda gidi tlidnh hoac 
khdng thdnh ciia Uy ban nhdn ddn xd, 
phifdng, thi trdn". Tuy nhien, hien nay khi Uy 
ban nhan dan trieu tap eac ben de hda giai 
trong nhieu trudng hgp phia bi dcm khdng de'n 
(mac du da dugc tdng dat giay trieu tap hgp 
le), do vay phat sinh van dd: khi bi dcm khdng 
ddn thi Uy ban nhan dan khdng the tien hanh 
hda giai dugc, trong bien ban hda giai cung 
khdng the ed chir ky cua bi dcm. Gia sir Uy 
ban nhan dan ed lap bien ban khdng hda giai 
vi bi dcm khdng ddn thi bien ban nay cd dugc 
coi la bien ban hda giai khdng thanh khdng? 
Tren thuc td chua tien hanh boat ddng hda 
giai, ndu bien ban nay khdng dugc coi la bien 
ban hda giai khdng thanh thi phia nguyen dcm 
ed quydn khdi kien khdng? Da ed rat nhieu y 

kien khae nhau vd van dd nay, nhung tiru 
chung lai ta't ea cae y kidn ddu cho ring 
trucmg hgp nay can phai hieu linh boat, khdng 
nen may mdc eho ring nhat thidt phai ed 
"bien ban hda giai khdng thanh" thi tda an 
mdi thu ly vu an. Bdi theo quy dinh, thdi ban 
hda giai la 30 ngay lam viec ke tir ngay Uy 
ban nhan dan nhan dugc dcm. Ndu bet thdi 
gian nay ma phia bi dan khdng den thi Uy 
ban nhan dan xa khdng hda giai duge, day 
ciing phai coi la trucmg hgp "hda giai khdng 
thanh" bdi tren thuc td Uy ban nhan dan da cd 
su ehuln bi hda giai, da md phien hda giai 
nhung do sir vlng mat eua bi dcm nen hda giai 
khdng thanh. Ndu sau dd phia nguyen don 
khdi kien vu an tai tda an thi tda an vln thu ly 
va giai quydt. 

Vd trudng hgp nay, ngudi viet cung ddng 
tinh vdi quan diem neu tren va cho ring tda an 
can phai thu ly vu an dan su de bao dam quyen 
va Igi ich hgp phap cua phia nguyen dan. 

Thif hai, dd la tranh chdp ve tdi sdn Id 
quyen sif dung ddt klii vg chdng ly lidn. Theo 
quy dinh eua Luat Dat dai 2003 va Nghi dinh 
181/2004/ND - CP ve thi hanh Luat Da't dai 
thi khdng ndi rd eac ben tranh chap la nhiing 
ai va viee tranh chip da't dai khi vg chdng ly 
bdn cd dugc loai bd khdi trudng hgp nay 
khdng? Do vay, d day dat ra mgt eau hdi vay 
tranh chap dat dai khi vg chdng ly bdn cd 
phai qua hda giai tai Uy ban nhan din khdng? 
Ban vd van dd nay cung ed nhidu quan diem 
khac nhau, cd quan diem eho ring khdng eln 
thidt phai qua hda giai vi nd chi la quan he 
phat sinh tir viee ly bdn, c a c ben tu thoa 
thuan, ndu khdng duge thi yeu elu tda an giai 
quydt. Ciing ed quan diem phan ra hai trudng 
hgp: (1) Ndu vg chdng tranh chap vd quydn sit 
dung dat vdi nhau thi khdng can thdng qua 
hda giai; (2) Ndu vg chdng tranh chap vdi ben 
thir ba thi eln phai qua hda giai. Quan didm 
rieng ciia tac gia eho ring: khdng can thiet 
phai qua hda giai d Uy ban nhan dan vi nd chi 
la mgt trong nhiing quan he phat sinh tii viec 
ly bdn, ndu may mdc bit budc phai tach ra 
hda giai tai Uy ban nhan dan thi thii tue se rlt 
rudm ra, phiire tap, keo dai viec giai quyet vu 
an mgt each khdng eln thidt. 
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