
VAI TRO CUA TRACH NHIEM KY LUAT HANH CHINH 
TRONG QUAN LY CAN B O , CONG CHlTC 

Tir ngay 01 thang 01 nam 2010, Luat 
Can bd, cdng chiie cd hieu lire. De 

gop phan hieu rd, hieu diing Luat Can bg, 
cdng chiic, bai viet nay de cap vai trd ciia 
trach nhiem ky luat hanh ehinh - mot che 
dinh quan trgng trong Luat Can bg, e6ng 
chiic. 

De cao vai trd eua ky luat, trong Quoc 
lenh thang 1/1946 Chii tich Hd Chi Minh neu 
rd "Trong mot nude thudng phat phiii nghiem 
minh thi nhan dan mdi yen on, khang chien 
mdi thang Igi, kien quoc mdi thanh cdng"', 
"Phiii nang cao ky luat, giir vihig ky luat. 
Nhung can bg cd uu diem thi phai khen 
thudng; nhung ngudi lam trai ky luat thi phiii 
phiit. Neu khdng thudng thi khdng cd khuyen 
khich, neu khdng cd phat thi khdng giii virng 
ky luat. Thudng phiit nghiem minh la can 
thie't"^ O nude ta, ky luiit ndi chung, ky luat 
hanh chinh ndi rieng mang tinh tu giac. Tuy 
nhien, do nhieu nguyen nhan Cii khach quan 
va chii quan, can bg, cdng chiic trong bg miiy 
nha nude ta cdn cd nhidu bieu hien vi pham 
phap luat ndi ehung, vi pham ky luat hanh 
chinh ndi rieng. Van kien Dili hdi dai bidu 
toan qude Ian thir X ehi rd: "Mot bd phan ciin 
bd, dang vien, ke Cii mot sd can bd chu chdt 
eac cap yeu kem ve phaim chat, nang lire va 
tinh thitn trach nhiem, vira thieu tinh tien 
phong, guang mSu, vira kh6ng dii trinh do, 
nang lire hoan thanh nhiem vu"\ 

Ciin bg la cai gde ciia mgi eong viee, "la 
nguyen nhan khdi xuat eiia nhirng didu diing 
dan hoac su nham Ian, sai lam eua sir phat 

ThS. Hoc vien Chinh tri quan su. 
' Ho Chi Mmh (1995), Toan tap. Tap 5, Nxb. Chinh 
tri quoc gia. Ha Noi, tr. 163-164. 
- Ho Chi Minh (1984), Toan tap, tap 7, Nxb. Su that. 
Ha Noi, tr. 116. 
' Dang Cong san Viet Nam (2006j. \'cin kien Dai hoi 
(lai hieu loan quoc Win ihi'c X. Nxb. Chi'nh tri quoc gia. 
Ha Noi, tr. 16. 
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trien hoac sir diit doan, tiit hau va gdp phan 
lam nen sir hung thinh hoac tinh triing nang 
nd cua dat nude""". Xet vd vi tri, can bg, cdng 
ehiie ed nhung vai trd eo ban nhu: 

- Tham gia hoach dinh ke hoach phat 
trien kinh te, xa hdi va td chue thue hien cac 
ke hoach dd; 

- True tiep van hanh bd miiy hanh chinh, 
thuc thi Ciie chiie nang ciia eo quan nha nude; 

- Thuc thi phiip luat, thue hien viec quan 
ly nha nude, quiin ly xa hdi; 

- Biio diim quyen Igi eiia cdng dan, td 
chiic. 

Tuy nhien, do anh hudng eua nhieu ye'u 
td "mot bg phan can bg thoai hoii bien chat 
kh6ng giiim ma cdn chieu hudng tang len" -
danh gia eiia Tieu ban ehi dao tdng ket eong 
tiic td chiic va can bg thugc Ban Chap hanh 
Trung uong nam 2000. 

Triich nhiem ky luat hanh ehinh dugc 
hieu: trach nhiem eiia ciin bg, e6ng chiie 
phiii ganh ehiu hau qua eiia ea quan, td chii:c, 
don vi nha nude do cd hanh vi vi phiim phap 
luat. Theo Luat Can bd, cdng chire nam 
2008, triich nhiem ky luat hanh chinh bao 
gdm cac hinh thiie: khien trach; ciinh eao; ha 
bac luang; hii ngiich; giiing chiic; each chiic; 
sa thai. 

Triich nhiem ky luat hanh chinh dugc dat 
ra vdi tu each la mot che' dinh doe lap, ed vai 
trd bao ve phap luat ndi chung, bao ve trat tu, 
ky cuong trong noi bd ca quan nha nude ndi 
rieng. Vai trd eiia trach nhiem ky luat hanh 
ehinh dugc the hicn tren nhung mat sau day: 

Mot la, trach nhicm ky luat hiinh 
chinh nang cao nang lire, biio diim hieu lire, 
hieu qua nen hanh chinh nha nude. 

^ Dinh Van Mau (2005), Bcio dam ve to clii'fc - phap 
ly doi vai nen cong vu phuc vu nha niMc vd .xd hoi. 
Tap chi Nha nuoc va Phap luat, so 5, tr.42. 
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Nang lire cua ntSn hanh chinh nha nude 
la khii nang thue hien chiic nang quiin ly va 
phuc vu eiia bd may hanh chinh. Dd cd khii 
nang thuc hien tdt chiic nang quan ly va 
phuc vu tdt cac yeu cau xa hdi ciia bd may 
hiinh chinh, ddi hdi ndn hanh chinh nha nude 
phiii cd: 

- Co cau td chiic bd may hanh chinh hgp 
ly, dugc phan cdng ranh mach chiie nang, 
thaim quydn giiia cae cap chinh quydn; giiia 
cae CO quan, td chiie; 

- He thdng the che' day dii, rd rang, minh 
biich, thdng sudt; 

- Ddi ngii can bg, e6ng chiic cd pham 
chat chinh tri, diio diie, ed ky nang hanh 
chinh; co cau hgp ly; 

- Cac dieu kien vat chat ky thuat du dam 
biio eho hoat ddng cdng vu. 

Nhu vay, ddi ngu can bg, cong chiie la 
mot trong nhung yeu to chu yeu tiio nen 
nang luc ncn hanh chinh nha nude. Trach 
nhicm ky luat hanh chinh dugc dat ra khdng 
ngoai muc dich xay dung ddi ngu can bd, 
cdng chiic ed y thiic td chiic ky luat, cd pham 
chat chinh tri, d;io dire cdng vu. Neu khdng 
cd trach nhicm ky luat hanh chinh, nang lire 
ciia ncn hanh chinh nha nude bi sut giiim, 
tham chi te liet, dieu nay lam anh hudng 
mang tinh quyet dinh den hieu lire, hieu qua 
quiin ly eiia Nha nude - hai yeu td dugc coi 
la thude do, tieu chuiin dd danh gia nang lire 
ciia nen hanh ehinh nha nude. 

Hieu lire ciia ncn hanh chinh nha nude la 
su thuc hicn dung, cd ket quii chirc nang quan 
ly eiia bd may hanh chinh, diit dugc cac muc 
tieu, nhiem vu de ra. Hieu lire eiia nen hanh 
chinh nha nude dugc bieu hien d su thue hien 
nghiem tiic, khain truong, triet de cua co quiin, 
id ehufc, cdng dan trong viec thuc thi phap 
lual, chinh sach ciia Diing va Nha nude. De 
nen hanh chinh nha nude cd hieu luc, trach 
nhiem ky luat hanh chinh ed vai trd diim b;io 
su ihuc hien diing va cd ket quii chirc nang 
quiin ly ciia bd may hanh chinh diit dugc cac 
iiuic tieu, nhiem \u dd ra, dam biio mgi chi'nh 
sach eiia Diing, phap luat ciia Nha nude, chi 
ihi, niLMih IC'iih ciia cap tren dugc thuc hien 
ehinh xiic, nghiem tiic, nhanh chdng. 

Ben canh viec biio diim hieu lire, trach 
nhiem ky luat hanh chinh cdn diim biio hieu 
qua cua nen hanh chi'nh nha nude. Hieu quii 
eua ndn hanh chinh nha nude la ket qua quiin 
ly dat dugc cua bd may hanh chinh, trong su 
tuong quan vdi mu:c do chi phi cac ngudn luc, 
trong mdi quan he giQa hieu qua kinh te vdi 
hieu qua xa hdi. Trach nhiem ky luat hanh 
chinh cd vai trd biio dam eho quan ly nha 
nude ndi chung, quan ly hanh chinh ndi rieng 
dat muc tieu tdi da vdi miic do chi phi cac 
ngudn lire nha't dinh va diit muc tieu nhat dinh 
vdi miic do chi phi cac ngudn lire tdi thieu. 

Hai la, trach nhiem ky luat hanh chinh 
CO vai tro biio ve phap che trong td chuc 
quan ly, hoat dong ciia co quan nha nude. 

Theo nghTa chung nhat, phap che xa hoi 
chii nghTa la che' do dac biet eiia ddi song 
ehinh tri - xa hdi, trong dd yeu cau tat ca cac 
CO quan nha nude, td chiifc xa hdi, td chiire kinh 
te, nhan vien eac td chiie xa hdi, nhan vien cac 
td chiic kinh te va iflgi cdng dan phiii tdn trgng 
va chap hanh phap luat mot ciich nghiem 
chinh, triet de va chinh xac, Trong mot gde do 
khac, mot sd nha khoa hge eho rang: "Trong 
td chirc va hoi.U ddng ciia bg may nha nude, 
phap che xa hdi chii nghTa the hien d: - Mgi 
CO quan nha nude phai dugc xac dinh ro rang 
ve chiie nang, nhicm vu, quyen hiin, triich 
nhicm, dugc thanh lap theo dung qui dinh ciia 
phap luat. Cac chirc danh cung nhu nhiem vu 
nha nude cd chuang trinh rd rang, dugc bau, 
bd nhicm, tuydn dung theo diing qui dinh; -
Cac CO quan nha nude, ngudi cd chu:c vu va 
nhan vien nha nude phiii tuan thii nghiem 
chinh phap luat trong thi hanh nhicm vu ciia 
minh giiii quyet cdng viec hanh chinh, xet xii, 
xii phiit, tranh su liim quydn va long quydn. 
Nhiing vi phiim deu bi xir ly theo phap luat va 
xii ly binh dang ddi vdi mgi su vi pham khdng 
ke' ngudi dd ed vi the nhu the nao"\ 

Nhu vay, vai trd nay ed y nghTa biio diim 
cho mgi hoat dgng cua chii the quan ly (bao 
gdm eac co quan, td chire, ca nhan ed nang 
lire ehii the) phiii tuan theo yeu cau (menh 

'' Vien Dai hoc ma (2006), Giao Irinh Lual llie'n phdp 
\'iei Nam, Nxb. Tir phap. Ha Noi, tr.242. 
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^HA NUdC VA PHAP LUAT SO 812009% 

lenh) cua phap luat. Neu chii the ed hanh vi 
trai vdi yeu cau phap luat, menh lenh, chi thi 
cua cap tren, mgi hoat dgng quan ly se khdng 
dat muc tieu de ra; Igi leh nha nude, xa hdi, td 
chiic, cdng dan bi vi pham. Trach nhiem ky 
luat hanh ehinh bao dam cho mgi hoat dgng 
eua CO quan nha nude ludn nam trong pham 
vi phap luat cho phep, khong ed hanh vi vugt 
qua tham quyen eung nhu khdng ne tranh, thu 
hep tham quyen. Ben canh dd, trach nhiem ky 
luat hanh ehinh ed vai trd bao dam cho cac 
chu the quan ly khi thirc hien chire nang, 
nhiem vu cua minh khdng ban hanh van ban 
trai vd ndi dung, trai tham quyen, sai trinh tu, 
thu tuc ma phap luat da qui dinh. 

Ba la, trach nhiem ky luat hanh chinh 
CO vai tro xac dinh hanh vi hgp phap, hanh 
vi khong hgp phap, tao ca sd, chuan muc 
cho each ling xir ciia can bo, cong chiire. 

Hanh vi phap luat rat da dang nen cd the 
phan chia chiing theo nhieu tieu ehuln khae 
nhau. Can eii vao su phii hgp eua hanh vi vdi 
qui dinh cua phap luat ed the chia hanh vi 
phap luat thanh hanh vi hgp phap va hanh vi 
khdng hgp phap. Hanh vi hgp phap la nhung 
hanh vi dugc thue hien phii hgp vdi yeu cau, 
ddi hdi eua phap luat, khdng tien hanh nhirng 
gi ma phap luat cam, hoat dgng trong pham vi 
phap luat eho phep. Trong khoa hgc phap ly, 
hanh vi hgp phap thudng hien dien day du 
bdn dau hieu: 

- Hanh vi hgp phap trudc het phai la 
nhiing hanh ddng cu the eua eon ngudi; 

- Hanh vi hgp phap la hanh vi phii hgp 
vdi cac qui pham phap luat; 

- Hanh vi hgp phap mang dac diem ed y 
thirc tu giac va ed y ehi; 

- Tinh ed ieh eho xa hoi cua hanh vi hgp 
phap. 

Nguge lai vdi hanh vi hgp phap, hanh vi 
khdng hgp phap la hanh vi dugc thuc hien trai 
vdi nhiing qui dinh eua phap luat, yeu eau eua 
CO quan, td ehiic, hoat dgng ngoai pham vi 
phap luat cho phep, gay tdn hai eho xa hdi. 
Trong mdi quan he ddi vdi hanh vi hgp phap, 
hanh vi khdng hgp phap, phap luat thue hien 
ba chire nang: chiic nang thdng tin dinh 
hudng, chiie nang the che hoa, chire nang 

danh gia. Xac dinh hanh vi hgp phap, hanh vi 
khdng hgp phap, tao eo sd, chuan muc eho 
each ling xu eiia cdng dan la yeu to khdng the 
thieu duge eiia qua trinh quan ly xa hdi bang 
phap luat ndi ehung, quan ly trong ea quan 
nha nude ndi rieng. Viec xac dinh hanh vi 
hgp phap, hanh vi khdng hgp phap khdng chi 
giii vai trd dinh hudng xu sir (tuan theo) cua 
can bd, cdng chirc ma cdn la eo sd de danh 
gia, xem xet eac hanh vi cua can bg, cdng 
chiie, tir dd ehii the quan ly ap diing bien phap 
tac ddng tich cue (khen thudng) hay ap dung 
bien phap tae ddng tieu cue (ky luat). Xac 
dinh hanh vi hgp phap, hanh vi khdng hgp 
phap duge hieu la "mot thii tieu chuan de biet 
dau la chinh, dau la ta, de khen diing ngudi 
phai, trach diing ke quay"''. 

Bdn la, trach nhiem ky luat hanh chinh 
CO vai tro giao due, thuyet phuc, phong 
ngira. 

Giao due lam eho ddi tugng quan ly hieu 
rd su can thiet va tu giac thuc hien nhirng 
hanh vi nhat dinh hoac tranh thue hien nhirng 
hanh vi nhat dinh. Cdn thuyet phuc la lam eho 
cae qui pham phap luat duge eon ngudi thuc 
hien tren ea sd tir giae eua ban than hg ddi vdi 
nhirng dieu da qui dinh, tren ca sd con ngudi 
tdn trgng cae qui pham phap luat vdi luong 
tam cua minh. 

Xuat phat tir ban chat phap luat xa hdi ehii 
nghTa ndi ehung, phap luat eua Nha nude ta 
ndi rieng, phuong phap giao due, thuyet phuc 
trong quan ly hanh ehinh ndi ehung, quan ly 
can bg, cdng chire ndi rieng ludn diimg d vi tri 
dau, la mot trong nhirng phuong phap quiin ly 
CO ban. Ve van de nay, V.I. Lenin da ndi: 
"Trude het phai thuyet phue va sau dd mdi 
cudng hire, dii the nao di niia thi trude het 
ehung ta eung phai thuyet phue, rdi sau mdi 
cudng bii:c"\ ve phuong phiip quiin ly, Chii 
tich Hd Chi Minh nhan manh "... can diing 
giai thich, thuyet phuc, cam hoa, day bao". 

^ Nguyin Hien Le (1995): Han Phi Tu. Nxb. Van 
hoa, Ha Noi, tr. 275. 
' V.I. Lenin (1970), Toan tSp, Nxb. Sir that. Ha Noi, 
tap 32, tr.32. 
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Trong quan ly hanh chinh nha nude, vai 
trd CLia phuong phap nay da ed nhirng liic, 
nhiimg noi bi xem nhe, tham chi danh gia 
phuctng phap nay nhu la "phuong phap phu, 
mang tinh hinh ihiifc". Didu nay lam chung ta 
lien tudng tdi nhirng nam 50, 60, 70 ciia the 
ky trudc d nude ta, khi ma he thdng phap luat 
cdn so khai, the che' phap luat chua dugc tao 
dung, nhirng "diem tdi, 16 hdng" phap luat 
tuong ddi "sang" nhung ty le vi pham phap 
luat ndi chung, vi phiim ky luat hanh chinh 
ndi rieng rat thap - dieu nay ed the dugc giai 
thich, trach nhiem ky luat hanh ehinh da ed 
vai trd to Idn trong giao due, thuyet phue can 
bg, cdng nhan vien chirc tdn trgng ky cuong 
xa hdi, ky luat nha nude; phdng ngira, dinh 
hudng tu tudng, thdi quen cho phii hgp vdi Igi 
ich nha nude, xa hdi. 

Nam la, trach nhiem ky luat hanh 
ehinh eo vai trd trirng phat ddi vdi can bg, 
cong chiire 

Trong quan niem truyen thdng, trach 
nhicm phap ly dugc hieu la sir phiin ii:ng ciia 
Nha nude ddi vdi vi pham phap luat va vi 
phiim phap luiit la ea sd eiia trach nhiem. 
Giira che tai va trach nhiem ed mdi quan he 
true tiep va chat che. Che tai ehi dugc bieu 
hien mot each rd ret trong ddi sdng phap ly 
bang each chuyen thanh trach nhicm, va trach 
nhicm la su ap dung, thuc hien che tai. Cho 
nen, cd the ndi che tai phap luat va trach 
nhicm phap ly la nhiing khai niem ciing bac 
va mdi khai niem tdn tai dua vao khai niem 
khac. Dieu dd cho thay, ap dung va thuc hien 
che tai la trach nhiem phap ly, viec ap dung 
bat cir che tai nao cung khdng the khdng la 
trach nhiem ciia ngudi vi pham, va mat khac 
la thai do khdng ddng tinh, len an eiia Nha 
nude. Mgi hien tugng vi phiim phap luat ddu 
cd hiii cho xa hoi \'i nd pha vd trat tu phap 
luat, gay ra hoac de dga gay ra nhirng thiet hai 
nhat dinh ve vat chat, tinh than ciia Nha nude, 
td chiire, cdng dan. Vi the, trimg phat - mat 
bieu hien ca biin eiia che tai (cd quan diem 
cho rang che tai la trirng ph^t, nhung cung cd 
quan diem khac, cho rang che tai khdng chi 
irirng phiit ma cdn bao gdm bien phap budc 
khdi phuc) se la bien phap duge sir dung 

nham bao ve quyen va Igi ich hgp phap eua 
Nha nude, ciia co quan, td chire, cdng dan; 
bao ve cho cae quan he xa hoi phat trien dung 
hudng, cd trat tu, ky euang va hieu qu<i. 

Cd the nhan thay, quan he ky luat hanh 
chinh la quan he giira mgt ben la vi pham va 
ben kia la phan ling tuang ung ciia Nha nude -
dieu nay hoan toan diing vdi luan diem "... 
phap luat khdng la cai gi neu thieu bd may cd 
kha nang cudng che ddi vdi sir tuan thii cae 
qui pham phap luat". 

Theo tu dien Tieng Viet, trimg phat la 
"Tri nhirng ke vi pham phap luat". Theo gde 
do phap ly, nghTa chung nhat, trimg ph^t la 
bien phap bat budc bang bao lire ciia cac ca 
quan nha nude cd tham quyen ddi vdi ca 
nhan, td ehii'c ed hanh vi vi pham phap luat 
cua Nha nude. Trimg phat lam cho cac qui 
pham phap luat dugc thuc hien cho dii trai vdi 
y mudn ciia con ngudi thuc hien nd. Trimg 
phat dugc hieu nhu sir tae dgng tir ben ngoai 
ciia cac co quan nha nude len ddi tugng". 

Trong quiin ly can bg, eong chirc, trimg 
ph^t the hien viee ap dung nhiirng quyet dinh 
bat huge don phuong, la bien phap ma Nha 
nude cho phep cac co quan, td chiire, don vi ed 
thaim quyen ap dung ddi vdi can bd, cdng 
chiire, budc hg phai ganh ehiu nhiing hau qua 
phi vat chat do ed hanh vi vi pham phap luat, 
khdng thuc hien dung qui dinh, nghTa vu, yeu 
cau, menh lenh ciia co quan nha nude. Theo 
Qui che' cdng chiire ngay 1-5-1950 ciia Chii 
tich nude Viet Nam Dan chii cdng hoa, khi 
cdng chirc vi pham ky luat hanh chinh phiii 
nhan "cac trimg phiit", cac hinh thirc (each ggi 
ngay nay) ap dung ky luat nhu ciinh cao; 
khien trach; hoan du thang thudng trong han 
mot hay hai nam; xoa ten trong biing thang 
thudng; giang mot hay hai trat; tir chue bat 
budc; each chirc dugc coi la "hinh phiit" (Didu 
56 Qui che cdng chuc, ngay 1-5-1950 eiia Chu 
tich nude Viet Nam Dan chii cdng hoa). 

Nhu vay, trong eac vai trd ciia trach 
nhiem ky luat hanh ehinh, vai trd nay la eong 
cu hiru hieu trong viec quan ly can bd, cdng-
chiire, dinh hudng cho hg ludn ed hanh vi hgp 
phap, y thiire tdn trgng phap luat. 
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