
LL AT DA DANG SINH HOC NAM 2008: H U O N G TIEP CAN 
VA NHCHNCJ N()I DUN(T CHU YEU 

Vn Thu Hanh* 

Ludt Da dang sinh hgc da dugc Qud'c 
hdi nudc Cgng boa xa hdi cbii nghla 

Viet Nam khoa XII, ky hgp thit 4 thdng qua 
ngdy 13/11/2008, cd bieu luc thi hdnh tii 
ngdy 1/7/2009, vdi 8 chuong, 78 didu (sau 
ddy vidl tdt la Ludt DDSH 2008). Ngoai cac 
chuong: Nhung quy dinh chung, didu khodn 
thi hdnh, hgp tdc qud'c td, ca chd, ngudn lite 
bdo tdn vd phdt tridn bdn vung da dang sinh 
hgc, ngi dung chinh cua Ludt lap trung d cdc 
chuong: Quy hoach bao tdn da diing sinh 
hgc; bao tdn va phdt tridn bdn vung he sinh 
thai tu nhien; bdo tdn vd phdt tridn bdn vung 
cdc lodi sinh vat; bdo tdn va phdt tridn bdn 
vung lai nguyen di truydn. Ludt cQng quy 
dinh 19 ndi dung thudc thdm quydn quy dinh 
cu thd va hudng ddn thi hdnh cua Chinh phu, 
04 ngi dung thugc thdm quydn quy dinh cua 
Tliu tudng Chinh phu, 03 ndi dung thudc 
thdm quydn phdi hgp quy dinh giua Bd Ndng 
nghiep va Phdt tridn ndng thdn va Bg Tai 
nguyen va Mdi trudng, 01 ngi dung thudc 
thdm quyen cua Bd Tai nguyen vd Mdi 
trudng, 01 ngi dung thugc thdm quydn cua Bd 
Khoa hgc vd Cdng nghe. Nghi dinh quy dinh 
chi tidt va hudng ddn thi hdnh mgt sd didu cua 
Ludt cQng dang dugc Bg Tai nguyen va Mdi 
trudng chil tri soan thao. Dudi ddy la mdt sd 
ndi dung cua Ludt DDSH 2008 cdn dugc phdn 
tich, binh ludn, nhdm gdp phdn ndng cao nhdn 
thuc vd thdng nhdi dp dung phdp ludt tren 
thuc td. 

1. Ve hud'ng tiep can ciia Luat Da 
dang sinh hoc nam 2008 

So vdi cdc Luiit Thuy sdn 2003, Ludt Bao 
ve \'a phdt tridn rû ng 2004, Ludt DDSH 2008 
cd each tiep cdn loan dien va he thdng ban, 
thd hien "mdt Idt cat khdc" trong bao ve cdc 

ngudn lai nguyen thien nhien vd cdc thanh td 
cua mdi trudng. Thay vi chia cdt cdc he sinh 
thdi thdnh he sinh thdi tren can, he sinh thai 
dudi nudc, be sinh thdi dai ngdp nudc de quy 
dinh cdc bien phdp bao ve tuong ung la bao 
ve rung, bao ve ngudn lgi thiiy san, bao ve cdc 
vung ddi ngdp nudc, Ludt DDSH 2008 xac 
dinh cdc yeu cau va bien phdp bao ve he sinh 
thai tu nhien cdn cut vao miic do va gid tri da 
dang sinh hgc cua chung ma khdng phu thudc 
vao loai hinh he sinh thai. Hudng tidp can nay 
phil hgp vdi budng tidp can qud'c td va khdc 
phuc dugc tinh trang pbiic tap vdn cd cua he 
thdng cdc khu bao tdn, do khdng phai trong 
mgi trudng hgp ddu xdc dinh dugc mdt cdch 
chinh xdc mdt khu bao tdn cu thd thugc loai 
binh nao, khu bao tdn tren can, khu bao tdn 
dudi nudc bay khu bao ton ddi ngdp nudc. 
Bdng chung la ngoai 3 loai binh khu bao tdn 
neu tren, trong cdc van ban phdp ludt cdn cd 
ten ggi khdc vd cdc khu bao tdn, nhu khu bao 
tdn ddi ngdp nudc chuyen nganh', khu bao 
tdn bdn hgp... Didu nay lam cho phdp ludt ve 
cdc khu bdo tdn Viet Nam trd nen chdng 
cheo, khd nhdn bidt. 

Ludt DDSH 2008 cung the hien each tidp 
can hien dai, chuyen mdn hda cao ban so vdi 
Ludt Thuy sdn 2003 va Ludt Bao ve va phdt 
tridn rirng 2004, dd la bdc tdch cdc quy dinh 
vd bao tdn va phdt tridn bdn vung cdc thdnh td 
CLia da diing sinh hgc ra khdi cdc quy dinh ve 
khai thae va sit dung chiing. Didu ndy gdp 
phan minh bach hda he ihd'ng phdp ludt ve 
bdo ve cdc ngudn tdi nguyen thien nhien, thd 
hien rd ban quan didm bao tdn da dang sinh 
hgc trude tinh trting khai thae, sit dung qua 
mute cdc ngudn tai nguyen lai Viet Nam. 
Cdch tidp can nay cung cho phep binh dung 

TS. Luat hoc, Khoa Phap luat Kinh te, Trudng Dai 
hoc Luat Hii Ndi. 

' Nghi dinh 109/2003/ND-CP ngay 13/10/2003 ciia 
Chinh phil ve bao ton va phat trien ben vu:ng cac viing 
dai ngap nudc. 
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de'n su thay ddi dan thidl che quan ly nhd 
nudc ddi vdi cdc ngudn tai nguyen thien 
nhien theo hudng phdn tach rd rang ban chire 
ndng, nhiem vu bao ve cdc ngudn ldi nguyen 
thien nhien vdi chute nang, nhiem vu phdt 
tridn kinh td nganh cd lien quan den viec khai 
thdc, sit dung cdc ngudn tdi nguyen. Theo 
hudng nay, he thdng cdc ca quan bao tdn tdi 
nguyen thien nhien va da dang sinh hgc cdn 
dung d vi tri ddc lap, cd vai trd gidm sdt, chd 
udc nhu edu cua cdc nganh trong viec khai 
thae, sit dung cac ngudn tdi nguyen phuc vu 
muc tieu phdt trien kinh td - xa hgi, ddc biet 
trude khuynh budng phdt tridn ndng ciia cdc 
nganh kinh id. Viec quy dinh cdc bien phdp 
bao ve tdi nguyen thien nhien cung vdi cdc 
quy dinh khai thdc, sit dung tdi nguyen trong 
mdt van bdn quy pham phdp ludt, cung nhu 
viec xdc dinh nhiem vu qudn ly, bao ve tai 
nguyen vdi nhiem vu phdt tridn kinh td lit khai 
thdc, su dung tai nguyen trong cung mgt 
nganh kinh td khien cho nhung nghi ngiii vd 
hieu qua qudn ly. bao ve cdc ngudn tdi 
nguyen thien nhien ciia cdc nganh kinh id dd 
la cd CO sd. 

Didm mdi nua trong hudng tie'p can cua 
Ludt DDSH 2008 la khdng chi bdo tdn, luu 
giu va bao quan Idu ddi sit phong phu ciia cdc 
he sinh thdi tu nhien; cdc loai nguy cap, quy, 
hiem; cac ngudn gen va mdu vat di truydn 
ma cdn bdo ve chung trude su tan cdng tit cdc 
mdi de dga khdc cua cdc sinh vat khdc nhu 
cdc lodi ngoiii lai xdm hiii, lodi ngoai lai cd 
nguy CO xdm hiii bay sinh vat bidn ddi gen... 
Cdc Ludt Thuy san 2003, Ludt Bao ve va phdt 
tridn rung 2004 chua thd hien rd net cdch tidp 
can ndy. 

Tuy nhien, tit gdc do hudng tidp ciin cho 
thay cd su khdc nhau vd phiim vi va ddi 
tugng biio tdn giua cdc thdnh td ciia da dang 
sinh hgc trong Luiit DDSH 2008. Ddi vdi cac 
he sinh thai, Ludt dd ciip ddn bao tdn va phdt 
tridn ben vung cac be sinh thai tu nhien, 
song ddi vdi cdc lodi sinh vat, Ludt md rdng 
pluim vi bdo tdn khdng chi ddi vdi lodi nguy 
cap, quy, hiem dugc uu lien bao ve; loai 
hoang da bi citm khai thdc boiic dugc khai 

thdc cd didu kien trong lit nhien ma bao tdn 
ca nhung gidng cdy trdng, gidng vat nudi dac 
bun; loai vi sinh vat va nam ddc huu bode cd 
gid tri dang bi de dga tuyet chung. Ddi vdi 
ngudn gen, Ludt khdng gidi biin pham vi bdo 
tdn. Vdi cdch tidp can nay, ngi hdm cua bao 
tdn da dang sinh hgc theo Ludt DDSH 2008 
khong hoan loan ddng nhdi vdi ngi hdm cua 
bdo tdn tdi nguyen thien nhien theo phdp ludt 
CLia mgt sd nudc. 

Ngodi ra, Ludt chua thd bien dugc cdc 
each tiep can mdi ma qud'c id dang rdi quan 
tdm dd Id lien kdt giua bao tdn da diing sinh 
hgc vdi gidi quydt van dd bie'n ddi khi hau 
loan edu thdng qua viec thich ung phdp ludt, 
quan tri vd chinh sdch qud'c gia vd bdo tdn da 
dang sinh hgc vdi bidn ddi khi hdu. Su tuong 
tdc giua bidn ddi khi hdu \'di da dang sinh hgc 
da bgc ig kha rd va nhu edu didu chinh bang 
phdp ludt mdi quan he giua chiing cdn phdi 
dugc nhdn bidt. Lien kdt giua bai mang phdp 
ludt nay se cho phep md rgng ban nua pham 
vi bdo tdn \a phat tridn ben \'Qng cdc be sinh 
thdi, khdng chi la he sinh thdi tii nhien. 

2. Ve nhu'ng ngi dung chinh ciia Luat 
Da diing sinh hgc nam 2008 

2.7. Quy hoach bdo ton da dang sinh 
hgc 

Nhdn thute dugc vai trd, tam quan trgng 
cua cdng tdc quy boiich trong bao tdn da dang 
sinh bgc, Lual DDSH 2008 xdy dinig mdt 
chuang rieng vd quy boiicb bdo tdn da dang 
sinh bgc trong dd dd cap ddn ba loai quy 
boiich bao tdn da dang sinh bgc: Quy hoach 
tdng the bao tdn da dang sinh hgc ciia cd 
nudc; quy hoach bao tdn da dang sinh bgc 
ciia Bd, CO quan ngang bd; quy hoach bao tdn 
da diing sinh bgc cua linh, thanh phd true 
thugc trung uong. Cdc can cut Idp quy hoach, 
ngi dung ciia timg loai quy hoiich. quy trinh 
lap, thdm dinh, phe duyet, cdng bd, id chite 
thuc hien quy bo^ch... cung dugc Ludt dd cap 
tuong ddi rd. Tuy nhien, didu lo ngiii la quy 
boiich bdo tdn da diing sinh bgc dugc thiei liip 
trong bdi canh Viet Nam hien da cd qua 
nhidu loai quy hoach (gdm quy hoach sir 
dung ddi, quy hoiich biio ve vd phdt tridn 
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rimg; quy hoach khu bao tdn viing nudc ndi 
dia, khu bao tdn bidn; quy hoach bao tdn vd 
phdt tridn bdn vung cac vung ddi ngdp 
nude...). Ndu khdng linh ddn viec nhdi thd hda 
cdc loiii quy hoach neu tren hoac cd cdc quy 
dinh rd rdng, cu thd ddi vdi timg loai quy 
hoach thi nguy ca trung l;ip, chdng cheo, lang 
phi ngudn lire trong xdy dung va thuc bien 
cac loiii quy boiich Id didu khd trdnh khdi. 

Ngoai ra, mdi quan be giua quy hoach sit 
dung ddi vdi quy boiieb bdo tdn da dang sinh 
bgc cung la van dd cdn gdy nhidu tranh cai. 
Theo Ludt DDSH 2008 thi quy hoach sit dung 
ddi la can cut dd lap quy boiicb bdo tdn da 
diing sinh hgc, song cd khdng it y kidn cho 
rdng nen dat van dd ngugc liii, vi vd ban chdi 
phap ly "bao tdn" la boat ddng it chiu su tdc 
ddng CLia cdc boat dgng khdc nen cdc khu vuc 
dugc quy hoach bdo tdn se phai dugc xdc 
dinh trude dd loai Iru viec sir dung chung vdo 
cdc nhu cau va muc dich khdc. 

Ndi dung ciia quy hoach cung cd diem 
cdn ban. Trong ngi dung ciia quy hoiicb long 
thd bao tdn da dang sinh hgc ciia cd nudc cd 
dd cap ddn "\^/ //•/ dia ly, giin hgn, bien phdp 
td chifc qudn ly. bdo ve hdnh lang da dgng 
sinh hgc" (Didu 9 khodn 3), trong dd hanh 
lang da diing sinh hgc dugc bidu la khu vuc 
ndi lien cdc vung sinh thdi tu nhien cho phep 
cdc loai sinh viit sdng trong cdc vung sinh 
thdi dd cd thd lien be vdi nhau. Tuy nhien, 
hanh lang da dang sinh hgc Id van dd cdn 
khd mo bd tiii Viet Nam, ngay chinh cdc nha 
khoa bgc trong linh vuc nay hien van cdn 
tranh cai \d cac van dd: Hdnh lang da dang 
sinh bgc cd phdi Id mdt thuc thd phdp ly bay 
khdng? Quydn sir dung ddi trong khu vuc 
hanh lang da diing sinh hgc dugc xac dinh 
nhu the ndo? Ngodi chiic nang la khu vuc dd 
cdc loai sinh viit cd thd lien be vdi nhau, 
hanh lang da diing sinh hgc cdn cd chuc 
ndng ndo nua khdng? Ndu chi la noi ma cac 
lodi sinh vat cd thd lien he vdi nhau thi khi vi 
cdc ydu td chu quan va khdch quan khdc 
nhau chiing khdng cd lien be vdi nhau nua 
thi "sd phiin" cua hanh lang da diing sinh bgc 
se nhu the nao? Nen chang nhung ngi dung 

tren ciing can phai dugc lam rd trong cdc quy 
dinh hudng ddn thi hanh Luat DDSH 2008. 

2.2. Bdo ton vd phdt trien ben vitng he 
sinh thdi tu nhien 

Khu bao tdn va phan cap cdc khu bao 
tdn da dugc dd cap trong nhidu van ban phdp 
ludt, tuy nhien giu'a chung chua cd su ddng 
nhdi ve ten ggi cung nhu tieu chi phdn lo<ii". 
Ludt DDSH 2008 chia khu bao tdn thanh bdn 
loai: Vudn qud'c gia; khu du tru thien nhien; 
khu bao tdn loai - sinh canh; khu bao ve canh 
quan. Didu lo ngai nhdi la sau khi Ludt DDSH 
2008 cd bieu luc thi he thdng cdc khu bdo tdn 
Viet Nam se tdn tiii theo cdch thute ndo cQng 
da dugc Ludt du lieu bdng cdc quy dinh 
chuyen tidp, theo dd "Cdc vudn qudc gia, khu 
du trif thien nhien, khu bdo tdn lodi - sinh 
cdnh, khu bdo ve cdnh quan, khu bdo tdn 
bien, khu bdo tdn viing nifdc ndi dia, khu dif 
irif ldi nguyen thien nhien thiiy sinh dd thdnh 
lap theo quy dinh ciia Ludt Bdo ve vd phdt 
trien rifng, Ludt Thiiy sdn Irifdc khi Ludi ndy 
cd hieu life ndu ddp ifng cdc tieu chi .xdc lap 
khu bdo tdn theo quy dinh ciia Ludt ndy thi 
khdng phdi ra quydt dinh thdnh lap lgi" 
(Didu 76). Khdng ra quydt dinh thanh Uip liii 
cQng cd nghla la giu nguyen ten ggi va chap 
nhdn cdc cdch phdn loiii cu cac khu bao tdn. 
Didu nay cung cd nghla la be thdng cdc khu 
bao tdn Viet Nam se biio gdm rdi nhidu loiii, 
khdng de binh dung va phdn biet. 

Tu phuong dien khoa hgc, viec phdn cap 
khu bao ton thanh cdp qud'c gia vd cap linh 
thudng can cit vao mute do da dang sinh hgc, 
gid tri da diing sinh hgc, quy md dien tich... 
tuy nhien, tren thuc td cdc chu thd cd lien 
quan liii thudng quan tdm ddn chinh sdch 
quan ly, ddu tu dd xdc dinh mgt khu bao tdn 
nen thudc cap ndo quan ly. Ndu chinh sach 

" Luat Thiiy .san 2003 chia khu bao ton bie'n vii khu 
bao tdn viing nudc ndi dia liim 3 loai (Didu 9 khoan 
1); Luat Bao ve va phat trie'n rirng 2004 chia rirng dac 
dung lam 4 loai (Diî u 4 khoiin 2); Luat Bao ve moi 
trudng 2005 chia cac khu bao tdn thien nhien lam 5 
loai (bieu 29 khoin 1), Nghi dinh 109/2003/ND-CP 
chia khu bao tdn diii ngap nudc ihanh 3 loai (Diiiu 12 
khoan 1). 
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ddu tu cho cdc khu bao tdn cap qudc gia thd 
hien nhieu uu \iet, ihuiin lgi ban, cdc lieu chi 
vd da dang sinh hgc cd thd dugc linh todn dd 
dap utng. Ngugc hi, ndu chinh sdch ddu tu 
ddi vdi cdc khu bao tdn khdng may hap ddn, 
cdc lieu chi vd da dang sinh bgc cd thd se bi 
cdc chu the cd lien quan tim cdch loai bd. 
Ddy la didu ma cdc nhd hoach dinh chinh 
sdch cdn du lieu dd cd cdc quy dinh vira dinh 
hudng hanh vi xu sir cua cac cbii thd va rang 
budc trdch nhiem vdi hg. Ngodi ra, phap ludt 
vd chinh sdch bao tdn da dang sinh hgc cQng 
cdn tinh ddn ydu td can bdng lgi ich giua bao 
ve mdi trudng vdi phdt tridn kinh td. Tdm ly 
khdng mudn thanh lap cdc khu bao tdn do lo 
ngai chinh sdch bao tdn se kim bam tang 
trudng kinh td tai cdc dia phuang dang didn 
ra khd phd bidn. Cdc quy dinh vd ddu tu, vd 
td chirc va boiit ddng tai cdc khu bdo tdn can 
gdp phdn gidi quydt van dd nay. 

Viec Ludt DDSH 2008 quy dinh Thu 
tudng Chinh phu ban hanh Quy chd quan ly 
khu bdo tdn (Dieu 27) cQng dang gdy nhieu 
tranh cai do bien tai da cd Quy chd quan ly 
rung dugc ban hanh kem theo Quydt dinh so 
186/2006/QD-TTg ngay 14/8/2006 cua Tliu 
tudng Chinh phu; Quy che qudn ly cdc khu 
bao tdn bidn Viet Nam cd tdm quan trgng 
qudc gia vd qud'c td duac ban hdnh kem theo 
Nghi dinh sd 57/2008'/ND-CP ngay 02/05/ 
2008 CLia Chinh phii. Cau hdi dat ra Id Quy 
che cjuan ly khu biio ton do Thu ludng Chinh 
phu sdp tdi day se biin hanh cd thay thd cac 
quy che neu tren khdng, bay nd chi dugc dp 
dung ddi vdi cdc khu bao tdn dugc thanh lap 
sau ngay Lufit DDSH 2008 cd hieu lire? Cdu 
tra Idi klidng, se cho thiiy sir cdng kenh ciia 
cac quy dinh vd qudn ly khu bdo tdn lai Viet 
Nam. Cdu trd ldi cd, thi sir thay thd cung 1dm 
cung chi xay ra ddi vdi Quy chd quan ly 
rimg (va cQng chi thay thd dugc cdc quy dinh 
ddi vdi rirng diic dung ma khdng thd thay thd 
dugc cdc quy dinh vd quan ly cdc loiii rirng 
khdc), cdn khdng thd thay thd Quy chd quan 
ly khu bao tdn bidn do quy chd nay dugc ban 
hanh trong mdt Nghi dinh cua Chinh phu -
van bdn quy phiim phdp ludt cd gid tri phdp 
ly cao hon). 

Tuong tu, cdc quy dinh vd quan ly vung 
dem cua cdc khu bao tdn hien cung chua 
dugc hieu thdng nhdi. Theo quy dinh ciia 
Quy chd quan ly ru'ng thi "Dien tich ciia 
viing dem khdng tinh vdo dien tich ciia khu 
rifng ddc dung" (Didu 24 khodn 4). song 
theo Ludt DDSH 2008 thi "Vi iri, dien tich 
viing dem dugc quy dinh trong quydt dinh 
thdnh lap khu bdo tdn" (Didu 32 khodn 1). 
CQng gidng nhu ddi vdi hanh lang da dang 
sinh hgc, vung dem cua cdc khu bao tdn cd 
la mdt thuc thd phdp ly khdng? Nd cd nhdi 
thiei phdi dugc xdc dinh vdo thdi diem thdnh 
lap khu bao tdn khdng? Sir thay ddi vd vi tri, 
dien tich vung dem cd dnh hudng gi den su 
tdn tiii vd mat phap ly cQng nhu vd thuc td 
cua cdc khu bao tdn hay khdng?... vdn Id 
nhung cdu hdi chua cd cdu trd Idi thdng nhdi. 
Quy chd quan ly vung dem cua cdc khu bao 
tdn md Ludt DDSH 2008 giao cho Thu tudng 
Chinh phu ban hanh cdn lam rd nhQng ndi 
dung tren. 

2.3. Bdo tdn vd phdt trien ben vung cdc 
lodi sinh vat 

Nhu tren da dd cdp. Luiit DDSH 2008 
khdng chi quy dinh viec bao tdn. bao ve cdc 
loai ddng vat. thuc vat hoang da nguy cap, 
quy, hiem ma cdn quy dinh ca gidng cdy 
trdng, gidng vat nudi, vi sinh vat va nam 
nguy cap. quy. hie'm. Trong thdi gian tdi ddy 
Danh muc cdc loai nguy cap, quy, hiem dugc 
uu tien bdo ve dugc ban hanh theo quy dinh 
cua Ludt DDSH 2008 sc duong nhien bao 
gdm ca 2 loiii tren. Cdu bdi diit ra la mdi 
quan he giua Danh muc cdc loai nguy cap, 
quy, hiem dugc uu tien bdo ve se dugc ban 
hanh vdi cdc Danh muc hien hanh nhu the 
ndo'? Danh muc mdi dugc thiei liip tren ca 

Danh muc cac loai thuc vat, ddng vai rirng nguy cap, 
quy, hiem (duac ban hiinh kem theo Nghi dinh so 
32/2006/ND-CP ngay 30/3/2006 ciia Chinh phii ve 
quan ly thuc viit rirng, ddng vat rirng ngu\ cap, quy, 
hiem); Danh muc cac loiti ddng vat, thuc \iit hoang dii 
quy dinh trong cac Phu luc ciia Cdng udc vi buon ban 
qudc te cac loiii ddng, thuc vat hoang da nguy cap 
(dugc ban hanh kem theo Quyet dmh sd 54/2006/QD-
BNN ngiiy 5/7/2006 ciia Bo trudng Bo Nong nghiep 
\ii phat trien ndng thdn); Danh muc cac loin thuy sinh 
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sd cac tieu chi mdi trong Ludt DDSH 2008 
bay chi la sir td hgp ndi dung cua cdc Danh 
muc dang tdn tai hay chi bao gdm nhung loai 
chua dugc quy dinh d bdi cii Danh muc 
nao...? Nhdi thd hda Danh muc cdc lodi nguy 
cap, quy, hidm dugc uu tien bao ve vdn la 
khuydn nghi ciia tdc gia nhung xem ra didu 
ndy rdi khd tbiic hien d Viet Nam trong giai 
doiin hien nay, chua kd den la Ludt DDSH 
2008 cdn quy dmh them 2 Danh muc nu'a cdn 
dugc ban hdnh trong thdi gian tdi, dd la Danh 
muc loai hoang da bi cam khai thdc trong tu 
nhien vd Danh muc lodi hoang da dugc khai 
thdc cd didu kien trong tu nhien (Didu 44 
khodn 2). Viec gia tang sd lugng cdc Danh 
muc cung cd nghla la gia tdng nhung khd 
khdn trong viec tidp can van ban va thuc thi 
phdp ludt. Khdng nen gidng cac linh vuc phdp 
ly khdc, phdp luat bao tdn da dang sinh hgc 
ndi rieng, phdp ludt bdo ve mdi trudng ndi 
chung cdn dugc thidt kd theo hudng don gian, 
dc bidu, song tinh rdn de, cudng chd phdi thiit 
nghiem thi mdi dam bao hieu qua thuc thi 
tren thtic td. Didu nay cdn bdt dau tit nhan 
thuc "Ludt Mdi trudng" la ludt ciia cdng ddng 
nen cdc yeu cdu dd nhdn bidt, dd tidp can, dd 
thuc bien cdn dugc uu tien trong xdy dung va 
td chitc thtic hien phdp ludt. 

Tuong tu, cdc quy dinh vd viec cap, thu 
hdi gid'y chiing nhdn co sd bdo tdn da dang 
sinh hgc cQng dugc du bdo la se gdy nhidu 
tranh cai, ddc biet Id cdc cdu hdi cd nhdi thidt 
dd Uy ban nhdn ddn cap tinh cap gid'y chirng 
nhan cho mgi co sd bao tdn da dang sinh hgc 
hay khdng? Theo quy dinh hien hdnh, co 
quan qudn ly CITES Viet Nam cap gid'y 
chiing nhdn ddng ky triii nudi sinh san, trai 
nudi sinh trudng, co sd trdng cdy nhdn tao 
cdc loai dgng vat, thuc vat hoang da ijuy dinh 
tai Phu luc 1 cLia Cong udc vd budn bdn qudc td 
cac loai dgng thuc vat hoang da cd nguy co 
tuyet chiing (CITES); co quan kidm lam tinh. 

quy hiem cd nguy co tuyet chiing d Viet Nam can 
duoc bao ve, phuc hdi va phat trien (dupe ban hanh 
kem theo Quyei dinh sd 82/2008/QD-BNN ngay 
7/7/2008 ciia Bd trudng Bd Ndng nghiep va Phat trien 
ndng thdn)... 

ca quan bao ve ngudn lgi thuy san cap tinh 
cap gid'y chung nhdn dang ky cho cac trai 
nudi sinh san, trai nudi sinh trudng, ca sd 
trdng, cay nhan tao cac loai ddng vat, thuc vat 
hoang da quy dinh tai Phii luc II va Phu luc III 
cila Cdng udc CITES (Didu 11 Nghi dinh sd 
82/2006/ND-CP ngay 10/2/2006 cia Chinh 
phu vd quan ly boat dgng xuat khdu, nhap 
khdu, tdi xuai khdu, nhap ndi tfir bien, qua 
canh, nudi sinh san, nudi sinh trudng va 
trdng, cay nhdn tao cac loai ddng vat, thuc 
vat hoang da nguy cap, quy, hiem). Neu 
khdng cd sd lieu chiing minh vd tinh hieu 
qua thd'p trong viec cap gid'y phdp va kidm 
soat cdc boat ddng sau khi cap gid'y phep cua 
cdc ca quan tren thi nhung thay ddi ve thdm 
quyen cap gid'y phep la khdng can thiet. 

2.4. Bdo ton vd phdt trien ben viing tdi 
nguyen di truyen 

Cdc quy dinh vd quan ly, tiep can ngudn 
gen va chia se lgi ich tit ngudn gen trong 
Ludt DDSH 2008 dugc xem la budc tien Idn 
ciia phap ludt vd bdo ve da dang sinh hgc 
Viet Nam cung nhu nd luc Idn cila Nha nudc 
Viet Nam trong hdi nhap vdi cdng ddng 
qud'c td vd da dang sinh hgc. The hien rd 
nguyen tdc tdn trgng chu quydn qud'c gia ddi 
vdi tai nguyen sinh vat, Ludt DDSH 2008 
quy dinh: "Nhd nifdc thdng nhdi qudn ly 
loan bg ngudn gen tren lanh thd Viet Nam" 
(Didu 55 khoan 1). Ddng thdi thd bien ro 
nhdn thute bao ve ngudn gen khdng chi vi lgi 
Ich qud'c gia ma cdn vi lgi ich cila toan nhan 
loai, Ludt DDSH 2008 cung dd cap khd rd co 
chd sit dung bdn vu'ng, tiep can ngudn gen va 
chia se lgi ich tit tidp can ngudn gen thdng 
qua cdc quy dinh vd trinh tu, thil tuc tiep can 
ngudn gen, hgp ddng tidp can ngudn gen va 
chia se lgi ich, gid'y phep tidp can ngudn gen, 
quydn dugc dua ra khdi lanh thd Viet Nam 
cdc ngudn gen khdng thudc Danh muc 
ngudn gen bi cam xuai khdu, quydn kinh 
doanh san phdm san xudi tit ngudn gen dugc 
phdp tidp can... Tuy nhien, do ca sd thute tidn 
ciia cdc quy dinh tren chua thuc su cd nhieu 
tai Viet Nam nen kinh nghiem tit cac nudc 
cd tinh da dang sinh hgc cao, hoiit ddng quan 
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ly viec tidp can ngudn gen dat kdt qua tdi cdn 
dugc Viet Nam chu y tham khao. 

Luat cung xac dinh rd bdn nhdm chu thd 
dugc Nhd nudc giao cho quan ly ngudn gen 
(Didu 55 khoan 2). Thidt nghi, do it nhidu cd 
trinh do chuyen mgn vd da dang sinh hgc 
nen Ban qudn ly khu bao tdn, chu co sd bdo 
tdn da dang sinh hgc, ca sd nghien cutu khoa 
hgc va phdt tridn cdng nghe se cd nhidu 
thudn lgi ban so vdi cdc td chiic, hg gia dinh, 
cd nhdn, Uy ban nhdn ddn cap xa trong qudn 
ly ngudn gen. Ndng cao nhdn thute vd bao ve 
da diing sinh hgc ndi chung, bdo ve ngudn 
gen ndi rieng ddi vdi nhung ddi tugng nay 
can dugc xdc dinh itu tien. 

Nhu tren da dd cap, tinh toan dien cua 
Ludt DDSH 2008 cdn thd hien d cdc quy 
dinh vd quan ly riii ro do sinh vat bidn ddi 
gen gdy ra ddi vdi da dang sinh bgc. Thuc td 
cho thay cdng nghe chuydn gen da mang lai 
thanh tuu to Idn cho loai ngudi tit phuang 
dien khoa hgc, kinh td.., song nhung tdc 
ddng tieu cue ciia nd tdi mdi trudng, da dang 
sinh hgc, sue khde con ngudi thi vdn cdn la 
nhung an sd, ngay ca d cdc nudc phdt tridn, 
noi cd kha ndng ddnh gid va quan ly rui ro 
cao. Mgt Nghi dinh vd qudn ly an toan sinh 
hgc ddi vdi sinh vat bidn ddi gen vd sdn 
pham cua sinh vat bidn ddi gen dang trong 
giai doan soiin thdo, theo dd quan ly an toan 
sinh bgc ddi vdi sinh vat bidn ddi gen vd sdn 
phdm CLia chung se dugc thuc hien tren tdi ca 
cdc cdng doiin: Tir nghien cu'u khoa hgc, 
phdt tridn cdng nghe, den khao nghiem, thir 
nghiem, phdng thich, sdn xudi, kinh doanh, 
sit dung, xudi khdu, nhap khdu, van chuydn, 
luu giu... 

2.5. Trdch nhiem qudn ly nhd nude ve 
da dgng sinh hgc 

Ngoai nhung ndi dung chinh neu tren, 
quy dinh trdch nhiem quan ly nhd nudc vd da 
dang sinh hgc cQng la van dd cdn nhidu tranh 
cai. Theo Ludt DDSH 2008: "Bd Tdi nguyen 
vd Mdi trudng chiu trdch nhiem trifdc Chinh 
phil thuc hien qudn ly nlid nifdc ve da dgng 
sinh hgc": "Bd. ca quan ngang bg trong 
phgm vi nhiem vu, quyen hgn ciui minh ihifc 

hien qudn ly nhd nifdc ve da dgng sinh hgc 
theo phdn cdng ciia Chinh phii". Tuy nhien, 
cdn luu y rdng hien tiii hdu bdt cdc ydu td cd'u 
thdnh da dang sinh bgc ddu dang do Bg 
Ndng nghiep vd Phdt trien ndng thdn qudn 
ly* (gdm cdc khu bao tdn tren can. khu bdo 
tdn bidn; cdc loai ddng, thuc vat hoang da, 
nguy cap, quy, hidm; cdc gidng cdy trdng 
ndng nghiep, 1dm nghiep vd thuy sdn, gidng 
vat nudi ndng nghiep, thuy sdn; gidng cdy 
trdng, gidng vat nudi bie'n ddi gen vd sdn 
phdm cua chung; sinh vat thuy sdn bidn ddi 
gen vd san phdm cua chung; ngudn gen cdy 
trdng, ngudn gen vat nudi trong cac khu bdo 
tdn, ngudn gen cdy trdng, ngudn gen vat 
nudi quy, hidm...). Vdi bd day lich su hinh 
thanh va phdt tridn, vdi dgi ngQ cdn bd 
chuyen mdn, cdn bd quan ly cd ddy du nang 
lite dd thuc hien cdc nhiem vu neu tren, tren 
thuc td, Bd Nong nghiep va Phdt tridn ndng 
thdn dang thuc hien phdn Idn nhung ngi 
dung vd quan ly nhd nudc ddi vdi da diing 
sinh hgc. 

Cau hdi dat ra la Bd Tdi nguyen va Mdi 
trudng chiu trdch nhiem trude Chinh phu 
thuc hien qudn ly nhd nudc vd da dang sinh 
hgc se dugc thd hien d nhung ndi dung ndo? 
Cd 3 phuang an md Chinh phii cd thd cdn 
nhdc khi phdn cdng trdch nhiem cu thd cho 
titng bg, nganh. 

Mdt la, Bd Tai nguyen va Mdi trudng se 
thuc hien nhung boat dgng ngoai nhung boiit 
dgng neu tren cua Bd Ndng nghiep va Phdt 
tridn ndng thdn va ciia cdc bg, nganh khdc. Uu 
didm ciia phuong dn nay la dd xdc dinh pham 
vi cdc boiit ddng dd phdn cdng cho bai ngdnh 
dam nhiem, song vdi cdch thuc nay, Bd Ndng 
nghiep vd Phdt tridn ndng thdn phai Id chu thd 
chiu trdch nhiem trude Chinh phu thuc bien 
quan ly nhd nudc vd da diing sinh hgc chut 
khdng phai Id Bd Tai nguyen va Mdi trudng. 

Hai Id, Bg Tdi nguyen va Mdi trudng se 
thuc hien viec qudn ly nhd nudc thdng qua 
cdc hoiit ddng mang tdm bo^cb dinh chinh 
sdch, xdy dung phdp ludt va gidm sat viec 

•* Trude day thudc quyen quan ly ciia Bd ITiiiy san. 
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thuc thi chinh sach va phdp ludt ciia cac bd, 
nganh cd lien quan. Bd Tai nguyen va Mdi 
trudng se quan ly nha nudc vd da dang sinh 
bgc thdng qua cdc cdng cu, phuong tien 
chinh. nhu: Quy boiieh bdo tdn da dang sinh 
bgc; quy dinh cdc dieu kien cua chii thd bao 
tdn da diing sinh hgc; quy dinh cdc tieu chi 
dd xdc dinh cdc he sinh thai, lodi, gen cdn 
bdo tdn; quy dinh cac didu cam trong bdo tdn 
da dang sinh hgc va xdc dinh cdc chd tai xix 
ly cdc hdnh vi vi pham phdp ludt vd bao tdn 
da dang sinh bgc; ddu mdi qud'c gia vd thuc 
hien Cdng udc Da dang sinh hgc; tridn khai 
cdc du dn vd bao tdn da dang sinh hgc; quan 
ly thdng tin. co sd du lieu vd da diing sinh 
bgc... Uu diem cua phuong an nay dam bdo 
vai trd chiu trach nhiem qudn ly nha nudc vd 
da diing sinh hgc cua Bg Tai nguyen vd Mdi 
trudng, song ban chd ciia nd la cdc chinh sdch 
vd quy dinh vd quan ly da diing sinh hgc ma 
Bd Tai nguyen \'d Mdi trudng xdy dung se 
khd dam bao tinh khd thi khi ma chung khdng 
dugc xdy dung tren co sd nhu cdu thuc tidn 
cua viec quan ly, bdi thtic tien quan ly lai 
dugc thuc hien bdi cdc bd, ngdnh khdc. 

Ba Id. hgp nhdi cdc co quan, dan vi bao 
tdn da diing sinh hgc, bdo ve ddi ngdp nudc 
cua Bd Tdi nguyen vd Mdi trudng vdi cac co 
quan, don vi bdo ve ritng, bao ve ngudn lgi 
thuy san cua Bd Ndng nghiep va Phdt tridn 
ndng thdn dd thdng nhdi quan ly bdo tdn da 
dang sinh bgc. Uu didm cua phuang dn nay 
la giai quydt vd cdn ban thidt chd qudn ly nhd 
nudc ddi vdi cdc ngudn tai nguyen thien 
nhien, dam bao tinh ddng bd, thdng nhdi 
trong he thdng cdc cO quan bao tdn thien 
nhien, trdnh sit chdng cheo, trung lap vd 
chute ndng. nhiem vu lien quan den da dang 
sinh hgc, han che lang phi trong ddu tu... 
song ddy la phuong an xao trdn tuong ddi 
Idn ve td chirc bd may giua cdc co quan, don 
vi cd lien quan. 

2.6. Dieu khodn thi hdnh 

So vdi cdc Ludt Thiiy san 2003, Ludt 
Bao ve va Phdt tridn rirng 2004, Ludt Bao ve 
mdi irudng 2005, chuang Didu khodn thi 

hanh ciia Luat DDSH 2008 cd mdt sd diem 
rdi ddng luu y. Ngoai nhung quy dinh 
chuydn tiep lien quan ddn ra quydt dinh 
thanh lap cdc khu bao tdn, cdc loai gid'y 
phdp, gid'y chiing nhdn ddi vdi cac ca sd bao 
tdn da diing sinh hgc (Didu 76), cdn cd cdc 
quy dinh vd chi tidt va hudng ddn thi hanh, 
theo dd: "Chinh phii khdng chi difc/c quy 
dinh chi liet vd hitdng ddn thi hdnh cdc dieu, 
khodn difcfc giao trong Liidt^ md cdn dugc 
hudng ddn nhifng ndi dung cdn thiet khdc 
ciia Ludt de ddp ifng yeu cdu qudn ly nlid 
nifiyc" (Didu 78). Ddy dugc xem Id quy dinh 
mdi nhdm ndng cao vai trd cua Chinh phu 
trong didu hanh, qudn ly ddi nudc thdng qua 
viec Qud'c hdi cho phep Chinh phii chu ddng 
budng ddn nhu'ng ngi dung khac cua Ludt 
ndu thay can thidt ma khdng nhat thiet chi 
budng ddn nhung ndi dung dugc giao. Didu 
nay cQng cd nghla la se ban chd dugc tinh 
triing vi pham nguyen tdc phdp che' xa hdi 
chii nghla trong qud trinh xdy dung va thuc 
bien phdp ludt ma bidu hien phd bidn la 
Chinh phu da cd cdc quy dinh "vugt rao" so 
vdi quy dinh dugc Luat giao, cung nhu khdc 
phuc dugc tinh trang thieu quy dinh didu 
chinh nhung van dd thuc tidn nay sinh do 
Chinh pbii khdng dugc giao quydn hudng 
ddn nhung quy dinh dd. Nghi dinh quan ly 
an loan sinh hgc ddi vdi sinh vat bidn ddi 
gen, san phdm cua sinh vat bidn ddi gen va 
Nghi dinh xii ly vi pham hanh chinh trong 
linh vuc da dang sinh bgc la nhifng vi du cu 
thd vd viec Chinh phu se ban hanh cdc van 
ban quy pham phap ludt budng ddn thi hanh 
Ludt DDSH 2008 xudi phdt tit nhu cau quan 
ly nha nude trong linh vuc ndy. 

Hien cd 19 dieu khoan Luat giao cho Chi'nh phii quy 
dinh chi tiei \a huong dSn thi hanh. 
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