
V AN HOA PHAP EY VA D.4C DIEM TRUYEN TH()N(; 
VAN HOA PHAP LY VIET NAM 

1. Van hoii phap ly va truyen thdng 
van hoii phiip ly Viet Nam 

1.1. Van hod la mgt khdi niem rgng, 
dugc tie'p can tir nhieu gdc do khdc nhau. 
Ndm 1977, D. Paul Scheffer, chuyen gia ciia 
UNESCO da thdng ke dugc 256 dinh nghla 
khdc nhau ve van hod'. Tuy nhien, trong cdc 
quan niem ve van hod dd deu cd mgt die'm 
chung: Van hod gdn lien vdi sir phdt trie'n 
ciia xa hgi loai ngudi va phan dnh trinh dg 
van minh ciia xa hgi. Van hod la he thdng 
gid tri \al chai va tinh than do con ngudi tiio 
ra, tich luy va luu truyen tir the he nay sang 
the he khdc phdn dnh nhu cau va nang lire 
CLia con ngudi hudng tdi chan, thien, my; la 
gia tri tdn lai trong su tuong tdc giua con 
ngudi vdi mdi trudng It; nhien va xa hdi. 

Van hod phdp ly la mdi bg phiin ciia nen 
van hod ndi chung, la kei qua ciia ban thdn 
hoat ddng phdp luiit ciia mdi qudc gia, mgt 
ddn tgc, mgt cdng ddng ngudi. 

Ve phuong dien ly luan, van hod phap ly 
ngay cang dugc nhieu nhd khoa hgc quiin tdm 
nghien cuu. theo GS.TS. Le Minh Tiim: Van 
hod phap luiit. ndi mgt each long qudt la tdng 
the nhirng gid tri \'at chai \'a tinh than ma con 
ngudi sdng tiio ra trong linh vtjc phap luat, 
bao gdm he thdng quy phiim phdp luat trong 
cdc thdi ky lich sir. nhiing tu tudng, quan 
diem, luan diem, nguyen ly, nguyen tac, 
nhung tdc pham \an hod phdp luiit, nhirng 
kinh nghiem va thdi quen tich lily dugc trong 
qua trinh xdy dung va thtic thi phdp luiit...'. 
TS. Le Tlianh Thiip viei: "Viin hod phdp luat 
la nhirng gid tri nhdn diio, tien bg, lich cue 
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cua he thdng phdp lual trong xa hdi dugc the' 
hien trong cdc dao luat \a thiei che xa hgi. 
Ddng thdi. cdc gid tri dd cdn dugc the hien 
trong cdc hoat ddng lap phdp, thdm thd'u \'ao 
nhan thiic va hanh ddng ciia mdi cd nhan, 
bien thanh nhu edu thudng true trong ung xir 
cua hg"'. Vdi PGS.TS. Nguyen Van Miinh: 
"Van hod phdp luat la mgt bg phiin ciia nen 
tdng tinh than xa hgi. bieu hien trinh dg van 
minh cua ddi sdng phdp luat trong xa hgi bao 
gdm tu tudng. quan diem khoa hgc \e phdp 
luat gan vdi he thdng phdp ludt. dugc dua vao 
van hanh trong ddi sdng cdng ddng thdng qua 
cdc thiei che chinh tri - xa hdi va dugc bidu 
hien bang hanh vi thtic hien phdp luat ciia cd 
nhdn. Id chuc va egng ddng xa hgi nham phuc 
vti cho ddi sdng xa hdi ciia con ngudi va sir 
phdt trien ciia xa hdi"\ 

Xuai phdt tir cdc yeu to hgp thanh, luiit 
su Le Diic Tiei cho rang: "Van hda phdp ly 
la mgt dang, mgt bg phan hgp thanh ciia nen 
van hda dan tgc. Cung nhu cdc diing, thanh 
phan van hda khac, van hda phap ly bao gdm 
trong nd ba yeu td: Y thiic phdp luat ciia Nha 
nudc, ciia ddn tdc, ciia cdc egng ddng va ciia 
cdc cdng dan qua cac thdi ky lich sir; trinh 
dg, ky nang, nghe thuiit \di vai trd la vu khi 
bao \t quyen con ngudi, quyen cdng dan. la 
cdng cu quan ly thdng nhai cua Nha nudc, 
CLia xa hgi, la muc thudc xir su dung phdp 
luat CLia mgi egng ddn"\ 

Nam 2001, lai Hgi thao khoa hgc ciia 
Vien Nghien ciru Khoa hgc phap ly thudc Bg 
Tu phdp ve Van hda tu phap, cac nha khoa 

' ThS, i rudng Chinh tri tinh Ben Tre. 
' Le Due Tiei. Win lida phdp ty Viei Nam. Nxb Tu 
phiip. Ha Ndi, 2005, tr. 16. 
" Le Minh Tam, "Van de viin hda phap luat nuoc ta 
trong giai doan hien nay". Tap clii Ludt iioc. 1998, sd 
5,tr.l8. 

' Le Thanh Thap , "May suy nghi \'î  van hda va viin 
hda phiip luat nudc ta". Tap chi Ludt hoc. 1999, tr..26. 
"" "Khai niem ve van hda phap luiit vii quan diem cua 
chu nghla Mac-Lenin se van hda phap luat". Thong 
tin nhd nudc vd plidp ludt. sd 1, tr. 1 3. 
^ Le Due Tiei, Win hda phdp l\ \'iei Nam. Nxb. Tu 
phiip, Hii Ndi, 2005. tr.34-35. 
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hgc da de cap den nen dien dat thuat ngit 
"van hda phdp lual" hay "van hda phdp ly" 
va cd quan diem nen sii dung thuat ngii "vdn 
hda phdp ly", bdi khdi niem phdp ly rdng 
hon khdi niem phdp ludt, phii hgp han^ Tdc 
gia hoan toan ihd'ng nhai vdi nhan thiic van 
hda phdp ly tai cudc Hdi thao nay. 

Tit nhirng cdch tiep can nhu tren, tdc gia 
cho rdng khai niem van hda phap ly ciia tac 
gia trong Tit dien Luat hgc - Vien Khoa hgc 
phdp ly, Bd Tu phdp la ddy du nhai, theo dd: 
"Van hda phap ly la loan bd nhiing gid tri vat 
chdi va tinh thdn mang tinh phdp ly khdng cd 
sdn trong thien nhien ma do Nha nudc va 
nhan dan lao ra. Do phdp ludt cd mgt vi tri 
dac biet trong ddi sdng cua mgt qud'c gia, cd 
quan he mat thiei vdi ddi sdng con ngudi, 
gdn lien hiru co vdi nhirng pham trii cd vi tri 
dac biet trong ddi sdng tinh than ciia mgt cd 
nhan nhu cdng bdng, le phai, cdng li, dan 
chii tu do, nen d mdi con ngudi, nhin lit 
nhieu gdc do, cd mdi quan tdm dac biet ddi 
vdi phdp ludt, ddi sdng phdp ludt cua xa hdi 
lam hinh thanh d mdi con ngudi nhu'ng quan 
niem, nhan thiic, cd khi ca nhu'ng ly tudng 
ddi vdi nhiing gid tri cua phdp ludt; ddng 
thdi, cung lam hinh thanh thdi quen, ham 
mudn, thich thu dugc sdng va lam viec theo 
hien phdp va phdp ludt, qua phdp lual, qua 
thdi gian dugc ndng len thanh ly tudng, 
thanh nhdn sinh quan phdp luat cd tinh van 
hda va gid tri van hda cao, dac thii d ca mgt 
bg phan, cd khi khdng nhd cua dan cu, trd 
thanh mgt bd phan khdng the tdch rdi cua 
van hda dan tdc. Van hda phdp ly la mgt bd 
phdn cau thanh cua mgt nen van hda dan tdc. 
Van hda phap ly bao gdm he thdng phdp 
ludt, y thirc phdp luat (gdm tu tudng phdp 
ludt va tdm ly phdp luat), the hien d tri thirc 
phdp ludt, thdi quen, Idi sdng theo phdp luat, 
nghe thuat van dung phdp luat trong ddi sdng 
hang ngay"^ 

Tit dd, cd the hieu mgt each ngdn ggn: 
Vdn hoa phdp ly Id sU phdn dnh vd tlie hien 
mgt cdch tdng qudt, sdng dgng mgi mat cua 
ddi sdng phdp ludt (ciia cd nhdn vd cdng 
ddng) dd dien ra trong qud khi'f vd hien lai, 
nd cd'u tlidnh mgt he thdng gid tri vd Idi sdng 
phdp lual ciia mgt cdng ddng, mgt qud'c gia, 
ddn tgc. Vdn hda phdp ly cd cd'u true gdm: 
He thdng phdp ludt, y thiic phdp ludt (gdm tu 
tudng phdp ludt vd tdm ly phdp ludt) vd hdnh 
vi, Idi sdng tlieo plidp ludt. 

L2. Truyen thdng trong gdc chii La - tinh 
la: "Traditio", dich nghla la: Ndi ddi, ndi 
truyen, truyen lai... Truyen thdng la nhitng gi 
dugc truyen tit ddi nay sang ddi khac. Vdi 
ngudi Trung Qudc: "Truyen thdng la stic 
manh cua lap quan xa hdi dugc luu truyen lai 
tit lich su. Nd tdn tai d cac linh vuc che do, tu 
ludng van hda, dao diic. Truyen thdng cd tdc 
ddng khdng che vd hinh den hanh vi xa hdi 
ciia con ngudi. Truyen thdng bieu hien tinh ke' 
thita ciia lich stf*. Bdch khoa lit dien Xd - Viei 
quan niem, truyen thdng: "Dd la nhung yeu td 
cua di tdn vdn hda, xa hdi truyen tit ddi nay 
sang ddi khdc va dugc luu giii trong cdc xa 
hdi, giai cap va nhdm xa hdi trong mgt qua 
trinh lau dai. Truyen thdng dugc the hien 
trong che' dinh xa hdi, chuan mitc cua hanh vi, 
cdc gid tri, tu tudng, phong tuc, tap quan va 
Idi sdng... Truyen thdng tdc ddng khdng che 
den mgi xa hdi va tat ca mgi linh vuc trong 
ddi sdng xa hdi"''. 

Giao su Trdn Qud'c Vugng chi ro: "Cd 
the hieu "truyen thdng" nhu la mgt he thdng 
cdc tinh each, cdc the' ung xit cua mgt cdng 
ddng, dugc hinh thanh trong lich sit, trong 
mgt mdi trudng sinh thdi va nhan van nhai 
dinh, trd nen dn dinh, trudng tdn, nhung 
khdng vinh cuu, cd the dinh che' hda bdng 
luat hay le (phong tuc, tap qudn) va dugc 

" Vien Nghien cuu Khoa hoc phap ly, Thdng tin khoa 
hgc phdp /v. Cliuven de vdn hda tu phdp. Bd Tu phap, 
2001, tr. 16. 
' Vien Nghien ctiu Khoa hoc phiip ly, Tu dien Ludt 
hgc. Bd Tu phap, Nxb. Tu phiip va Nxb Tir dien Bach 
khoa. Ha Ndi, 2006, tr, 840. 

* Phan Huy Le, Vu Minh Giang (chu bien), Cdc gid 
tri truyen thdng vd con ngudi Viet Nam hien nay. tap 
1, Chuong trinh khoa hoc cdng nghe cap Nha nudc 
KX 07, De tai KX07-02, Ha Npi, 1994, tr. 10. 
^ Phan Huy Le, Vu Minh Giang (chu bien), Cdc gid 
tri truyen thdng vd con ngudi Viet Nam hien nay. tSp 
1, Chuong trinh khoa hoc cdng nghe cap Nha nudc 
KX 07, De tai KX07-02, Ha Ndi, 1994, tr.lO. 

22 



\VANHOAPHAPLY VADACDIEM ... 

trao quyen tir the he nay sang the he khdc -
cd the ggi la di truyen van hda, ben canh su 
di truyen sinh vat ve thdn xdc - de dam bao 
tinh ddng nhdi cua mgt cdng ddng"'". 

Tit nhu'ng quan niem tren, cho thay khai 
niem truyen thdng khdng ddng nhai vdi 
nhCrng gi dien ra trong qud khit. Truyen 
thdng la nhirng yeu td cua di tdn van hda, xa 
hdi tir ddi nay sang ddi khdc. Nd la san phdm 
ciia sir thdng nhat giiia dieu kien khach quan 
va chii quan, chiu sir chi phdi cua mdi trudng 
Hi nhien, dieu kien dia ly, hoan canh lich su 
xa hdi...Truyen thdng mang tinh chdi dn 
dinh, trudng tdn va dugc chuyen trao 
(truyen) va ndi tiep (ihd'ng) tir the he nay 
sang the he khdc. Truyen thdng bao ham ca 
mat tdt va mat xau, cd ca truyen ihd'ng tdt 
dep va truyen thdng lieu cue (yeu td lieu 
cue). Cdc truyen thdng lieu cue la lire can 
(can trd) van hda phdt trien. Nhirng truyen 
thdng lot dep dd chinh la nhu'ng gid tri 
truyen ihd'ng cua mgt cdng ddng dugc hinh 
thanh, giCt gin vd phdt huy trong qud trinh 
lich sit, gdn lien vdi gid tri chdn, thien, my, 
phii hgp vdi chudn muc cua ddi sdng xa hdi, 
thiic ddy con ngudi phdt trien, vuon tdi 
nhiing pham chdi chdi tdt dep. 

Vi vay, khi ndi truyen thdng van hda 
phdp ly, ham y ndi tdi nhung gid tri tuong 
ddi dn dinh, nhitng gi tdt dep. Id tich cue, la 
lieu bieu cua ddi sdng phdp ludt. Nhu the, 
"cd the hieu truyen thdng vdn hda phdp ly 
Viet la mot he thdng cdc gid tri vdn hda 
phdp ly Viet Nam bieu hien bdng tinh cdch, 
cdc kieu ung xii cila mgt cdng ddng, duac 
hinh thanh trong lich sU, p/idn dnh ddi sdng 
phdp ludt, mang linh dn dinh cd the ducfc 
trao truyen ti( til tlie he nay sang the he khdc. 

2. Dac diem ciia truyen thdng van 
hoa phap ly ciia Viet Nam 

2.1. Tinh nhdn vdn, liet hgp diic tri vd 
phdp tri 

Tit lich sit Nha nudc va phdp ludt phong 
kie'n Viet Nam cho thay, Viet Nam la qud'c 
gia d phuang Ddng vdn coi trgng dao dLi:c 
trong dieu chinh quan he xa hdi, dii cd truyen 
thdng phap dien hda thanh hinh ludt. Ly Thdi 
Tdng - ddi vua thii hai cua trieu Ly - ban 
hanh Bd Hinh thu, vi thay "trong nudc viec 
nguc hinh kien cao phien nhieu, phdp quan 
cau ne lual van, chuong xii nghiem khdc, 
phdn nhieu oan uong, sai 1dm...". Vua lay 
lam thuang dan mdi sai quan Trung thu san 
dinh ludt lenh". Trong thuc hien Hinh thu, Ly 
Thdnh Tdng cung the' hien Idng nhdn tit, 
thuang ngudi d chdn lao tii. Miia ddng, thdng 
10 (1055), dai han, vua bao cdc quan la hitu 
rdng: "Trdm d trong cung, sudi than xuong 
thii, mac do Idng chdn cdn ret the nay, nghi 
den ngudi tii cdn bi giam trong nguc, khd sd 
ve gdng cum, chua rd ngay gian, dn khdng no 
bung, mac khdng kin than, khdn khd vi gid 
ret, hoac cd ke chei khdng ddng tdi, trdm rdi 
thuong xdl. Vay lenh cho hiru ty phdt chan 
chieu va cap cam an ngay hai btra"'^ 

Tu ludng nay dugc nha Trdn tiep ndi, 
nam 1341, Trdn Du Tdng sai Truong Hdn 
Sieu, Nguyen Trung Ngan... khao soan Bg 
Hinh thu de ban hanh, lire la coi trgng viec 
phdp tri, nhung ddng thdi dudi thdi vua lam 
Thdi thugng hoang thi "Nguyen Trung Ngan 
kie'n nghi lap tao thuang chira ihdc td de 
chiin cap dan bi ddi. Xudng chieu cho cdc Id 
bat chudc the ma lam" hay nhu nam 1345 thi 
"Xudng chie'u sodt tii, giam tdi bon tdi 
pham"". 

Nhung hanh dgng nhu the' chii'ng td nha 
vua ciing rdi quan tam tdi ddi sdng nhdn ddn, 
the hien quan diem nhdn tri sau sdc. Dac biet 
han, dudi thdi Trdn, co quan tu phdp dugc 
thanh lap gdm Thdm hinh vien vd Tam tu 

'" Tran Qudc Vuong, Vdn hda Viel Nam. tim tdi vd 
SUV ngdin. Nxb. Van hda dan tdc va Tap chi Van hda 
Nghe thual, Ha Ndi, 2001, tr, 102. 

" Phan Huy Chii, Lich trieu hieii chuang loai chi, tap 
3, Nxb. Sii hoc, Ha Ndi, 1961, tr. 95. 
'̂  Vien Khoa hoc Xa hoi Viet Nam, Dai Viet sii liy 
loan thu. tap 1. Nxb. Khoa hoc xa hdi, Hii Ndi, 1983, 
tr, 271. 
'̂  Vien Khoa hoc Xa hdi Viet Nam, Dai Viet sic ky 
todn thu. tap 1. Nxb. Khoa hoc xa hdi. Hii Ndi, 1983, 
tr, .273. 
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vien de darn bao viec xet xu dn dugc cdng 
minh. Sang thdi nha Le, dudi su anh hudng 
ciia tu tudng Nho gido, dii vdn ke thira truyen 
thdng hinh ludt lir thdi Ly - Tran, nhung Bg 
lual Hdng Dire cd nhieu tinh nhdn dao, nhieu 
quy dinh bao ve quyen con ngudi. Ciing vdi 
quan diem nhdn tri, Bg luat Hdng Diic chiu 
anh hudng ciia quan diem phdp tri. Den nha 
Nguyen, vdi Bd ludt Gia Long, thuc hien che 
dg hinh phiit ha khdc, phan dnh linh chuyen 
che. trirng tri rd ret, nen nd lam giam dan 
tinh nhdn van trong truyen thdng van hda 
phdp ly Viet Nam. 

Sir kei hgp due tri vdi phdp tri trong 
thuat tri nudc, khdng qud chuyen che, dgc 
dodn; quan tdm den cugc sdng ciia ddn da 
phdn dnh phan nao tinh nhdn van trong 
truyen thdng van hda phdp ly Vict Nam. 
Cung vdi tu tudng kei hgp diic tri vd phdp tri, 
truyen thdng van hda phdp ly Viet Nam ludn 
bao ve quyen con ngudi. Quyen con ngudi 
du tiep can d gdc do nao ciing phai thira nhdn 
rang, cdi cdt Idi va thuc chdi cua quyen con 
ngudi la quyen dugc sdng, dugc cham sdc, 
dugc bdo ve vd tdi ca cdc quyen khdc ciia 
con ngudi chi dugc thuc hien va cd y nghla 
khi quyen sdng, quyen dugc cham sdc, dugc 
bao ve. dugc tdn trgng, bao ddm trong thuc 
le va dugc the che hda bdng phap luat. Trong 
lich sir Nhd nudc va phdp lual phong kien 
Viet Nam, den thdi nha Tien Le chua cd 
phap luat thanh van. quyen con ngudi chua 
dugc dam bao ve mat phdp ly. Dudi trieu Ly, 
\i budi d:̂ u nhieu an oan sai, thuang xdl dan, 
Ly Thanh Tdng ban hanh Hinh thu, ddn lay 
lam tien. "Deii ddy phep \u dn dugc bdng 
phdng, rd rang, nen ddi nien hieu la Minh 
Dao va ddi lien Minh Dao"' \ phan dnh phan 
nao tu tudng bdo ve quyen con ngudi d thdi 
Ly. Nha Trdn tiep ndi nha Ly cung da the 
hien mgt Nha nudc thdn ddn, tdn trgng y 
kien nhdn ddn khi quyet dinh van de sdng 
cdn CLia che do bdng Hdi nghi Dien Hdng, 
phat huy site manh toan dan trong khdng 

chien chdng qudn Mdng Nguyen... Dinh cao 
cua truyen thdng bao ve quyen con ngudi 
dugc kei tinh trong Bd ludt Hdng Dire (Qud'c 
trieu Hinh ludt) thdi Le sa. Bd Qud'c trieu 
Hinh lual cd 6 quydn, 13 chuang, 722 dieu. 
Du ludt Hdng Du'c tiep thu nhieu thanh tiru 
lap phdp cua Trung Hoa, chiu anh hudng ciia 
ca ludt phdp nha Dudng va nhd Minh, nhung 
khi nghien cii'u 722 dieu ciia Bd ludt Hdng 
Due vdi 502 dieu trong ludt nha Dudng va 
460 dieu cua ludt nha Minh, cd 220 dieu 
khdc biet hoan todn. Trong dd cd nhieu che 
dinh phdp ludt tien bd, giau tinh nhan van, 
nhieu quy dinh bdo ve quyen con ngudi nhu 
vd hdn nhdn gia dinh, thita ke, bao ve quyen 
Igi ngudi phu nit; xit ndng nhirng ngudi pham 
tdi xdm pham ludn thudng dao ly cua ddn tdc 
nhu tdi dc nghich: Ddnh, muu giei ong ba, 
cha me; tdi bdi nghla: Giei quan lai, giei thdy 
hgc ... Gido su Olivier Oldman, chu nhiem 
khoa lual Ddng A, thudc trudng Luat Dili 
hgc Harward, da danh gid: "Bd luat thdi Le 
cLia nudc Viet Nam truyen thdng la mgt cdng 
trinh bdi hit d viing dai Ddng A truyen thdng 
... Chiing ta thay trieu Le vao nhirng the ky 
dac sdc ciia minh da nd luc xdy dung mgt 
qud'c gia vCtng mahh nhu the' nao de bao ve 
nhitng quyen hgp phdp ciia con ngudi thdng 
qua mgt he thdng phdp ludt lien bd, trong dd 
cd nhieu didu da cd the sanh ngang ve mat 
chitc nang vdi nhiing quan diem phdp luat 
phuang Tay can hien dai" ' \ 

2.2. Luat nudc vd ludt lang (huang 
udc) bdo ddm ddn chu lang xd trong nhd 
nudc qudn chu 

Ndm 906, ngudi Viet gianh h i dugc 
chinh quyen lit tay cdc quan dd hd cua nha 
Dudng (Trung Qud'c) da danh dau mgt mdc 
quan trgng trong lich sit dan tdc: Cham diii 
thdi ky Bdc thudc den tdi keo ddi han 1.000 
ndm va md ra mgt ky nguyen mdi cho ddi 
nudc. Vdi ndn tang kinh te la san xudi ndng 

'"* Vien Khoa hoc Xa hdi Viet Nam, Dgi Viet sir ky 
todn Ihu. tiip 1. Nxb. Khoa hoc xii hdi. Ha Ndi, 1983, 
ir. 271. 

'̂  T.Lecode (1987), Ohio Unicersity press, Ohio 
London, (Nguydn Ngoc Huy, Ta Van Tai, Tran Van 
Tai, Trin Van Lieu dich tir in trong "Mpt sd chuyen 
de lich su Viet Nam" (Tran Bii De chii bien), Nxb. 
Dai hoc qudc gia Ha Ndi, 2007, tr. 102. 
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nghiep tu cap, tu tuc dai nudc ludn chiia dung 
khuynh hudng phdn tdn, cdt cii. Chinh vi the, 
sau khi Ngd Quyen qua ddi, chinh quyen 
trung uang khdng dieu hanh ndi dat nudc 
nira, loan 12 sii: qudn. Dai nudc cdn mgt 
chinh quyen trung uong virng manh. Sir kien 
Dinh Bd Linh Idn lugt ddnh bai 12 su qudn, 
thdng nhdi k i dat nudc vao nam 967, mgt 
mat the hien tdi ndng qudn su ciia dng, nhung 
mat khdc, dd cdn la bie'u hien sir thdng the 
CLia khuynh hudng thdng nhat quyen lire. Vd 
tir dd ve sau, dudi cdc trieu dai phong kien 
Viet Nam, tap quyen ludn Id khuynh hudng 
chii dao. Nhd nudc trung uong tap quyen dua 
tren sd hitu tdi cao ciia Nhd nudc - dung ddu 
la vua - ddi vdi rugng dai cdng xa, bdc lot 
ndng dan. Don vi kinh te - xa hgi co ban cua 
Nha nudc phong kien tit the ky X trd di la cdc 
lang. Dua tren che dg cdng huu ve tu lieu san 
xuai hinh thanh che' do rugng dat egng lang 
xa, do vay giira cdc thanh vien ciia lang xa 
ludn gilt dugc bdu khong khi hda ddng, thdng 
nhdi. Lang vdi Nudc cd dugc su hda hgp va 
Nha nudc lay sue manh ciia lang xa lam siic 
manh qud'c gia. Nha nudc da ddng nhdi rudng 
ddi trong cdc lang xa vdi tdi san ciia Nha 
nudc. Lang cung cap cho Nha nudc td thue, 
lao dich, binh dich. Vi vay, Nhd nudc phong 
kie'n Viet Nam, ve ban chdi giai cap la cdng 
cu chuyen chinh ciia giai cap dia chii phong 
kie'n ddi vdi ndng ddn va ngudi lao dgng 
khdc, nhung chinh xudi phdt tit mdi quan he 
giiia Nhd nudc vdi lang xa ma titng thdi ky cu 
the Nhd nudc cd nhitng chinh sdch hai hda 
giiia Igi ich Nha nudc vdi Igi ich Idng xa. 
Chinh su hdi hda nay t;io ra tinh dan chu lang 
xa trong truydn thdng van hda phdp ly Viet 
Nam, bdi hai ly do: 

Thu nhdi, Idng xd la dan vi kinh te - xd 
hdi, hdnh chinh ciia Nhd nudc. Lang xa Viet 
Nam da xudi hien tir cudi thdi nguyen thiiy, 

-dau thdi dung nudc, la sdn phdm ciia nen 
cdng nghiep lua nudc. Dudi cdc vuong trieu 
phong kie'n nudc ta, xa la mgt don vi hdnh 
chinh (xa cd mgt lang hoac nhieu lang). Lang 
xa ludn cd tinh tu quan nhdi dinh. 

Thu hai. huang uc'rc Id cdng cu thuc hien 
ddn chii Idng .xd dugc Nhd nudc thita nhdn. 
Trong xa hdi phong kien, ben canh he thdng 
phdp ludt CLia Nha nudc trung uong cdn cd 
he thdng ludt le ciia Idng xd. dugc ggi chung 
la huang udc hay le lang. Huong udc, cung 
nhu ban than lang xa la sdn phdm ciia van 
hda lua nudc. Huong udc la Bd tdng luat ciia 
lang xa, la cdng cu dieu chinh quan he mgi 
mat CLia cu dan lang xa. Nd Id cdng cu tiio ra 
SLi:c manh cdng ddng, ddng thdi de phdt huy 
site manh vd dich ciia doan kei loan dan. 
Huong udc cdn la cdng cu de lang xa xdy 
dung cudc sdng cd td chiic. Huong udc cd 
lich sit tdn lai hang ngan nam nay cho du cdc 
the luc xdm luge nudc ngoai bao gdm ca 
phong kie'n phuong Bdc va thuc ddn Phdp 
deu rdi mudn xda bd, nhung khdng xda 
dugc. Huong udc la cdng cu lit qudn lang xa, 
cd tinh cu the, gdn vdi yeu cau cua titng 
lang, cd tinh cdng ddng vd bao dam nhung 
dieu kien sdng co ban cho ngudi ddn (rudng 
ddi, thuy Igi, mdi trudng, tin ngudng...), va 
dugc ngudi dan lit nguyen ihtJc hien. 

Huong udc vdi luiit ciia Nha nudc cd 
diem gidng nhau, deu la nhirng quy udc dieu 
chinh cdc mdi quan he xa hgi d nhieu linh 
vuc, nhu kinh le, van hda... va mgt che do 
thudng, ph^t nghiem ngat. Tuy nhien, ndi 
dung van bdn huong udc don gidn hon so vdi 
ludt CLia Nha nudc. Chang hiin quy dinh ve 
hdn nhan vd gia dinh, Bg ludt Hdng Dufc quy 
dinh 58 dieu, tir Dieu 283 den Dieu 340; 
trong khi dd huang udc chi ghi nhan thanh 
mgt vai dieu ngdn ggn. Hinh phat huong udc 
don gian hon ludt nudc, chii yeu la phat lien 
hay hien vat (trdu, Ign, ga, trdu, rugu), bdi 
thudng thiet hiii, ddnh dap, ha ngdi thii:, dudi 
khdi Idng. Huong udc dieu chinh cdc quan 
he xa hgi bdng nhitng Idi khuyen ran nhu: 
Khdng nen, khdng dugc Idm... va thuc hien 
chu yeu khdng nhirng thdng qua che dg 
thudng, phat ma cdn bdng site ep du ludn ciia 
ddn Idng. Chinh dieu nay gdp phdn giup 
ngudi ddn bdi vi pham le lang. Tit dd giup 
ngudi dan han chevi phiim luat nudc va chiu 

(Xem tiep trang 58) 
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phai tang cudng hieu biet va ky ndng cua 
minh thdng qua tit dao tao va kinh nghiem 
true tidp". 

Nhung ngudi khdng bidt vd quydn cua 
hg thudng bi tdn thuang nhidu hon khi bi 
lam dung va thudng xuyen thieu cac cdng cii 
hieu qua dd tu bao ve minh. Do vay, giao due 
quydn con ngudi cung ngay cang dugc cdng 
nhdn la mdt chien luge hieu qua dd ngan 
chdn viec vi phiim quydn con ngudi. 

Va vi vdy, da den liic cung vdi nhieu 
qudc gia tren the gidi, Viet Nam cdn phai 
nghi de'n mdt chidn luge giao due quydn con 
ngudi dai han, thiei thuc va hieu qua. Song 
song vdi dd la chien luge xdy dung Vien 
Nhdn quydn qud'c gia, cac ca quan chuyen 
mdn vd giao due quydn con ngudi va dao tao 
cac nha giao due quydn con ngudi that su co 
tai nang va tdm huye't. 

Nancy Flower, sdd. 

(Tie'p theo trang 25 - Ca sd cua viec xdy dung...) 

tac dgng phdp ludt nha nudc qua td chute lang 
xa cua minh. Xudi phdt tit tinh hieu lite cua 
huang udc va su ddng thudn cua cu ddn lang 
xa, Nha nudc phai ddnh cho lang xa tinh tu 
quan, thuc hien ddn chii trong lang xa. Vdi he 
thdng egng ddng lang xa lit quan, ngudi ndng 
dan cd nhung quydn ddn chu nhdi dinh. Cho 
nen, C.E. Bouilevauv, mdt hgc gia ngudi Phdp 
nhdn dinh rdng: Trong xa hdi An Nam da cd 
su pha trgn giua cudng quydn va nhung quydn 
lit do quy bdu'^ Quydn ddn chii lang xa dugc 
Nhd nudc phong kidn thita nhdn thdng qua 
viec quan ly lang xa, dat xa quan va den thdi 
Le So vd sau Nha nudc kidm sodt qud trinh 
soan thao, ban hanh va thuc hien huang udc. 
Khi Nhd nudc trung uong tap quydn cang 
phdt tridn thi miic do tu quan lang xa cang thu 
hep nhung huong udc van la cdng cu hiiu hieu 
dd thuc hien ddn chu lang xa. 

2.3 Tinh ddn tgc, tinh nhdn loai phd 
bien 

Tinh ddn tgc cua truydn thdng van hda 
phap ly Viet Nam dd la nhung nep nghi, hanh 
vi trong ddi sdng phdp luat dugc luu giOt, kd 
thita, phdt huy qua nhidu the he mang cdt 
each con ngudi Viet Nam. Dd la y thiic tdn 
trgng quyen con ngudi, phdp didn hda phdp 

'' Nguyen Thira Hy, 1 'e tinh ludng nguyen ddi trong trong 
.m hoi. vdn hda Viet Nam truyen thdng. m trong Viet Nam 
hoc, tap 2, Nxb. Tlie gidi, Ha Ndi, 2000, \s. 299. 

lual... Chinh cdc yeu td nay da hun diic, ket 
tinh mdt ndn van hda mang ban sdc dac thu 
Viet Nam, tao nen mdt stic sdng lau bdn va 
hien vdn la nhan td tich cite ddng gdp vao 
dien mao cua ndn vdn hda nudc nha trong thdi 
ky ddi mdi. 

Khdng ai phil nhdn dugc truyen thdng 
van hda phdp ly gdn lidn vdi ddi sdng phap 
ludt ciia mdt cdng ddng, qud'c gia, ddn tdc. 
Truydn thdng vdn hda phap ly cila mdt dan 
tdc bao gid cung chiira dung tu tudng tidn bg 
cua nhdn loai nhu cdng bdng, nhdn dao, dan 
chii va phap chd, nhdm dam bao thuc sii 
nhiing gia tri xa hdi dugc thita nhan chung 
cila nen van minh the gidi - sit tdn trgng va 
bao ve cac quydn va tu do cua con ngudi, su 
ngu tri cua phap ludt trong linh vuc hoat 
ddng cua Nha nudc, mdi quan he Nha nudc 
vdi cdng dan... Vi vay, truyen thdng van hda 
phdp ly ngoai tinh ddn tdc cdn cd tinh nhan 
loai phd bie'n. 

Qua dd, trong Nha nudc phong kien Viet 
Nam da hinh thanh mdt truydn thdng van 
hda phdp ly vdi nhiing gid tri tdt dep, dugc 
cdc the he ngudi Viet ndng niu, ke tiic va 
phat huy qua nhidu the he va ngay nay, 
nhiing gia tri ay dang phat huy tac dung tich 
cue trong xay dung ndn van hda phap ly 
nudc ta. Van hda phap ly gdp phan xdy dung 
ndn van hda Viet Nam tien lien, dam da ban 
sdc dan tdc. 
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