
NHITNG V U O N G M A C T R O N G V I E C T H U C HIEN 
LUAT XAY DUNG, LUAT DAU THAU VA NGHI DINH 

58/2008/ND-CP NGAY 05/05/2008 CUA CHINH PHU: 
NGUYEN NHAN VA GIAI PHAP 

Trinh Quang Bdc rir*^ 

Sy nghiep ddi mdi d nudc ta da dat 
dugc nhieu thanh tyu quan trgng 

trong ddi sd'ng kinh te - xa hdi va tao nen 
nhung thay ddi sau sac trong linh vyc dau tu 
xay dyng. Nganh xay dyng da thyc sy gdp 
phan tao nen vdc dang mdi ciia dai nudc vdi 
nhidu cdng trinh hien dai, gdp phan tich eye 
vao sy nghiep cdng nghiep boa. bien dai boa 
dai nudc. Tuy nhien, ben canh nhung thanh 
tyu to Idn dd. trong linh vyc nay dang tdn tai 
nhidu va'n de birc xiic. Mgt trong nhung va'n 
dd dd la nan tham nhung, lieu eye, lang phi 
dien ra phd bidn va phuc tap d hau bet cac 
cdng trinh xay dyng, gay ra nhung hau qua 
nghiem trgng ve nhidu mat, gay bai binh 
trong du luiin xa hdi. Tdng hdi Xay dyng 
Viet Nam bao cao ve 59 cdng trinh xay dyng 
cd bieu hien lang phi thai thoat cho tha'y, cd 
27 '̂̂  sd cdng trinh chai lugng kem phai bd 
sung kinh phi mdi sir dyng dugc; 36% cac 
cdng trinh khdng sir dung dugc do chgn dja 
didm xay dyng khdng thich hgp; 25% cac 
cdng trinh do quydt loan khdng lam thai 
thoat gan 300 ty ddng. 

Nguyen nhan chinh ciia nhiing thai thoat, 
lang phi dd la do nhung can bg cdng chirc, 
cac CO quan, td chirc dugc Nha nudc giao phd 
Irach nhiem la ngudi quydt dinh dau tu, ca'p 
quyei djnh dau tu, chii dau tu... cd quyen 
quydt djnh dau tu, lya chgn nha thau xay 
dyng da ap dat y mudn chii quan ciia minh 
\ao cac van ban, quydt djnh hanh chinh nhan 
danh co quan quan ly nha nudc, nhan danh 
tap the dd chgn cac nha thau la hg hang, than 

" UBND huyen Cam Giang. tinh Hai Duong 

thich hoac ciing e kip ciing nhau an chia gay 
thai thoat lang phi tai san nha nudc. 

Dung trudc thuc trang nhu vay, Qudc 
hdi, Chinh phii, cac bd nganh da ban hanh 
nhidu van ban luat, dudi luat nham didu 
chinh cac boat ddng xay dyng dugc thyc 
hien mdt each cdng khai, minh bach, lanh 
manh nham ban chd tdi da tieu eye, thai 
thoat lang phi tai san nha nudc. Trong sd cac 
van ban luat, dudi luat da ban hanh dang 
duoc ap dung thi Luat Xay dyng, Luat Da'u 
thau, Nghj dinh 58/2do8/ND-CP ngay 
05/05/2008 la cac van ban cd ddi tugng, 
pham vi didu chinh xuyen sudt qua trinh thyc 
hien cac dy an dau tu xay dyng co ban 
(XDCB), gdp phan quan trgng lam giam 
thidu td'i da tinh trang tieu eye thai thoat lang 
phi tai san cdng. Tuy nhien, trong qua trinh 
thyc hien va ap dyng cac van ban luat nay da 
bdc Id mdt sd vudng mac, chdng eheo, chua 
ddng bg giua cac van ban luat vdi nhau gay 
khd khan eho qua trinh thyc hien quan ly 
dau tu xay dyng, mdt sd didu ciia luat va 
nghj djnh hudng dan chua rd rang tao ke hd 
eho ehii dau tu, eo quan tu van tiiy tien ap 
dung nham muc dich ban chd sy tham gia 
ciia nha thau hoac nham tao lgi thd cho mdt 
hoac mdt sd nha thau gay ra sy canh tranh, 
lya chgn nha thau khdng lanh manh, thidu 
binh dang. 

Bai vidt nay nham lam sang td ve mat ly 
luan nhung bai cap tren trong thue tidn ap 
dung phap luat. 

Ve cdc trudng hop dupc chi dinh thau 
nhung khdng cd du todn duyet trudc khi 
chi dinh thau 
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^^N^^CCCCCC^NC^ HUNG VUdNG MAC TRONG VIEC ... 

Khoan 3, Dieu 20 ciia Luat Dau thau 
quy djnh: "Trudng hgp chi djnh thau thi 
trudc khi chi dinh dy thau dy toan dd'i vdi 
gdi thau dd phai dugc phe duyet theo quy 
djnh". Quy djnh tren khdng the thyc hien 
dugc ddi vdi cac gdi thau sau day: 

- Theo quy djnh tai van ban sd 
1751/BXD - VP ngay 14/8/2007 cua Bd Xay 
dyng vd djnh mirc chi phi quan ly va tu van 
dau tu xay dyng cdng trinh thi cac cdng viee 
lu van bao gdm: Tu va'n lap dy an dau tu xay 
dyng cdng trinh, tu van thidt ke' ky thuat 
hoac ban ve thi cdng (dupc gpi chung Id tu 
vdn thiet ke), tu van thaim tra thidt kd, tu N'an 
quan ly dy an dugc tinh theo ty le % ciia chi 
phi xay dyng cong trinh. Chi phi xay dyng 
cdng trinh chi dugc xac djnh sau khi cd thidt 
kd ky thuat, dy loan cdng trinh dugc duyet. 
Do dd, ndu chua lya chgn dugc cac tu van 
thyc hien hgp ddng lap dy an, thidt kd, tham 
tra thidt kd va dy toan xay dyng cdng trinh 
thi chua cd dy toan eho cac cdng tac tu van 
ndi tren de duyet. Do vay, trudng hgp chi 
djnh thau ddi vdi cac cdng viec neu tren la 
khdng the thyc hien diing theo ca phap luat 
ve da'u thau va phap luat vd xay dyng. 
Trucng hgp cac gdi thau tu van ndi tren cd 
gia trj nhd, ndu td chuc da'u thau se keo dai 
thdi gian lam anh hudng tdi nhiem vy, yeu 
cau va hieu qua dau tu. 

Ve cdng tdc rd phd bom, min, vdt nd 
Day la nganh nghe diic biet va boat dgng 

cd didu kien, ddn nay chi cac don vj thudc 
Bd Qudc phdng mdi dugc thyc hien. Thii 
tudng Chinh phii da cd Quydt djnh sd 
96/2006/QD-TTg ngay 04/5/2006 quy djnh 
ve cdng tac ra pha bom min, vat nd dd xay 
dyng cac cdng trinh, trong dd giao Bd Qudc 
phdng chiu trach nhiem. Bd Qudc phdng da 
cd Thdng tu 146/2007ArT-BQP dd hudng 
dan quydt djnh tren ciia Thii tudng Chinh 
phii, theo dd hinh thuc lya chgn la chi djnh 
thau (Bp Qudc phdng dp dung hinh thifc giao 
nhiem vu) cho cac don vj tryc thudc dd lap 
phuong an va dy toan cho cdng trinh nay, 
ndu chi dinh ibau cho cac don vj ciia Bg 

Qudc phdng ma chua cd dy loan ra pha bom. 
min, vat nd thi vi pham khoan 3 Didu 20 cua 
Luat Da'u thau. 

Hien nay Van phdng Chinh phii da cd 
van ban sd 2464/VPCP-KTTH ngay 
18/4/2008 vd viec quan ly cdng tac ra pha 
bom, min, vat nd, trong dd yeu cau Bd Qudc 
phdng sira ddi Thdng tu sd 146/2007ArT-
BQP ngay 11/9/2007 theo hudng cho phep 
tach cdng tae ra pha bom, min, vat nd thanh 
hang myc rieng. Tuy nhien den nay Bd Qudc 
phdng van chua ban hanh thdng tu sira ddi, 
bd sung, gay khd khan cho cac chii dau tu 
tridn khai thyc hien dy an. 

Ve hinh thuc lua chgn nhd thau trong 
xdy dung 

Luat Xay dyng \a Luat Dau thau deu cd 
cac ngi dung ve lifa chpn nhd itidit nhung cd 
nhung quy djnh chua thdng nhai, trong khi 
thyc hien lya chgn nha thau trong xay dyng 
lai phai tuan thii ca 2 luat tren. 

Giua cac van ban Lual Xay dyng, Luat 
Dau thau, Thdng tu sd 146/2007nT-BQP 
ngay 11/9/2007 ciia Bd Qudc phdng hlrdng 
dan thyc hien Quydt djnh sd 96/2006/QD-
TTg ngay 04/5/2006 ciia Thii tudng Chinh 
phii ve quan ly va thyc hien cdng tac ra pha 
bom, min, vat nd cd quy djnh cac hinh thuc 
lya chgn nha thau cd sy khac nhau. Didn 
hinh la hinh thuc lya chgn nha thau khac 
nhau (vdi Luat Xay dyng la 4 hinh thirc 
(Didu 97) va quy djnh cbii dau tu cd thd ty 
thyc hien mgt sd cdng viec khi cd dii d'\iu 
kien nang lye, vdi Luat Dau thau la 7 hinh 
thirc va quy djnh chii dau tu cd thd thyc hien 
khi cd dii dieu kien nang luc, nhung lu van 
giam sat viec thyc hien gdi thau phai dgc 
lap vdi chii dau tu vd td chuc va tai chinh -
Didu 23 Luat Da'u thau) nen trong qua Irinh 
Ihyc hien gap khdng it khd khan khi ciing 
liic phai tuan thii quy djnh dau thau ciia ca 2 
luat nay. Cu the sy khac nhau dugc the hien 
dudi bang sau: 
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IHA NUdc VA PHAP LUAT SO 11/200* 

Thdng ke cac hinh t 

Luat Da'u thau cd 7 
hinh thirc lya chgn 

nha thau 

1. Dau thau rdng rai 
(Didu 18) 

2. Da'u thau ban chd 
(Didu 19) 

3. Chi djnh thau 
(Didu 20) 

4. Mua sam tryc tidp 
(Didu 21) 

5. Chao hang canh 
tranh trong mua sam 
hang boa (Didu 22) 

6. Ty thyc bien 
(Didu 23) 

7. Lya chgn nha thau 
trong trudng hgp dac 
biet 

0 

0 

hue lira chgn nha thau theo cac van ban quy 
pham phap luat hien nay 

Luat xay dyng cd 4 
hinh thUe lya chgn 

va dugc ty thyc hien 
mdt sd cdng viec khi 

cd dii nang lye 

1. Da'u thau rdng rai 
(Didu 97) 

2. Dau thau ban chd 
(Didu 97) 

3. Chi djnh thau 
(Didu 97) 

0 

0 

4. Cac didu 41, 50, 
57, 75,89 

0 

5. Lya chgn nha thau 
thiei kd kidn true 
cdng trinh xay dyng 

Thdng tu so 
146/2007ArT-BQPcd 
01 hinh thure lya chgn 

nha thau. 

0 

0 

0 

0 

0 

0 

0 

0 

1. Giao nhiem vu cho 
cac don vj cdng binh, 

doanh nghiep qudc 
phdng thyc hien cdng 
tae ra pha bom, min, 

vat nd 

Tdng hgp thanh 09 
hinh thiic lua chgn 
nha thau trong cac 
van ban phap luat 
hien hanh 

1. Da'u thau rdng rai 

2. Dau thau han ehe 

3. Chi djnh thau 

4. Mua sam tryc tidp 

5. Chao hang canh 
tranh trong mua sam 
hang boa 

6. Ty thyc hien 

7. Lya chgn nha thau 
trong trudng hgp dae 
biet 

8. Lua chgn nha thau 
thiei kd kidn triie 
cdng trinh xay dyng 

9. Giao nhiem vu 

Nhu vay, giua Luat Da'u thau, Luat Xay 
dyng va Thdng tu sd 146/2007/TT-BQP cd 
cac hinh thuc lya chgn cac nha thau khac 
nhau. Dac biet hinh thire giao nhiem vu 
trong cdng tac khao sat, lap phuong an va td 
chuc thyc hien ra pha bom, min, vat nd quy 
djnh trong Thdng tu 146/2007/TT-BQP ndi 

tren trai vdi quy djnh trong Nghi dinh sd 
58/2008/ND-CP ngay 05/5/2008 ciia Chinh 
phii hudng dan thi hanh Luat Dau thau va lya 
chgn nha thau xay dung theo Luat Xay dyng, 
do vay, cac ehii dau tu ap dung khae nhau 
{cd chii ddu tu yen cdu thuc hien theo trinh 
tif chi dinh thau tgi Dieu 41 ciia Nghi dinh 
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HUNG VUdNG MAC TRONG VIEC ... 

sd 58I2008IND-CP, cd chii ddu tu de Bd 
Qudc phdng hoac Bp Tu lenh qudn khu quyet 
dinh). Day la vudng mac trong viee thyc hien 
cac hinh thirc lya chgn nha thau hien nay. 

Ve ddm bdo cgnh tranh trong ddu thau 
Quy djnh tai Didu 11 ciia Luat Dau thau 

va Dieu 3 eiia Nghj djnh sd 58/2008/ND-CP 
chua phii hgp vdi tinh hinh thyc td hien nay d 
nudc ta. Dac biet quy djnh tu van lap dy an 
khdng dugc tham gia da'u thau thidt kd ky 
thuat; quy djnh nha thau tham gia da'u thau 
cac gdi thau thudc dy an phai ddc lap ve td 
chuc, khdng ciing phu thudc vao mdt co 
quan quan ly {hien nay phdn Ion Nhd nudc 
ndm cd phdn chi phdi d cdc doanh nghiep 
nhd nifi/c ngdnh giao ihdng van tdi) rat khd 
thye hien, lam ban chd cac doanh nghiep 
trong nudc tham gia dau thau thyc hien cae 
dy an dau tu xay dyng co ban sir dung vd'n 
nha nudc. 

Ngoai ra, quy djnh tai khoan 6: Didu 48 
Nghi djnh 16/2005/ND-CP quy djnh: "Cdc 
du dn su dung vdn ngdn sdch nhd nifdc, vdn 
tin dung do Nhd nifdc bdo lanh, vdn tin dung 
ddu lif phdt trien ctia Nhd nifdc, nhd tlidii 
thiet ke .xdy difng cdng trinh khong dupc ky 
hpp ddng tu vdn gidm sdt vdi chii ddu tu 
cdng trinh do minh thidt kd'. Quy djnh nay 
trai vdi muc b khoan I Didu 3 Nghj djnh 
58/2008/ND-CP: "Nhd tlidu dd lap thiet ke 
ky thudt, thidt kd bdn ve thi cdng, thidt ke 
cong nghe cho gdi thdii, cd the tham gia ddu 
thdii cung cdp dich vu tif vdn lap hd so mdi 
than, ddnh gid hd so dif tlidii, gidm sdi thuc 
hien hpp ddng ddi vdi gdi thau dd". Di nghj 
dieu chinh lai theo quy djnh tai Nghj djnh 
58/2008/ND-CP. 

Ve ddnh gid hd so du thau 
Cd thd ndi rang trong sudt qua trinh 

chuan bj dau tu, thyc hien dau tu thi viec 
danh gia hd so dy thau la hei sure quan trgng, 
nd quydt dinh viec mdt nha thau cd dugc 
triing thau hay khdng triing thau. Trong 
khudn khd bai vidt nay xin dugc phan tich 
vice danh gia hd so dy thau ddi vdi gdi thau 
xay lap, phan danh gia kinh nghiem nang lye 

ky thuat dugc qui djnh tai khoan 1. Didu 28. 
Didu 29 Luat Dau thau, va khoan 1 didm a, b 
ciia Dieu 26 Nghj djnh 58/CP/2008/ND-CP 
ngay 05/5/2008 khdng quy djnh eu thd do 
vay chii dau tu, co quan tu van lya chgn nha 
thau cd the chii ddng thdng ddng vdi nhau dd 
dua eac tieu chi cd lgi the eho nha thau xay 
lap ma chii dau tu da "nhdm" vao hd so mdi 
thau va viec danh gia hd so, dy thau ciia nha 
thau xay lap dd chac chan da theo y ciia cbii 
dau tu mac dii hinh thtic lya chgn nha thau la 
da'u thau cdng khai rdng rai. Thyc td, khi dua 
ra cac tieu chi cd lgi cho nha thau, chii dau 
tu, CO quan tu van da tinh ddn mat bang ciia 
dja phuong hau bdt cac nha thau khac tai dja 
phuong cd mdt sd tieu chi khdng dat nhu yeu 
cau cLia hd so mdi thau, hg da tuy tien dua 
vao nhiing yeu cau Idn ga'p nhieu \in gia trj 
ciia gdi thau xay lap. 

Vi du: Co quan tU va'n thucng dua dieu 
kien tien quydt vao hd so mdi thau nhung 
tieu chi Idn ga'p nhidu lan gia trj gdi thau xay 
lap hoac yeu cau ky thuat ciia gdi thau nhu: 

- Ve kinh nghiem thi cdng gdi thau 
tuong ty: Bat bugc ve hd so dy thau phai cd 
nhieu hgp ddng tuong ty vdi tdng gia trj Ion 
ga'p nhieu lan {cd trudng hop gdp 4 Idn). 

- Ve nang lye tai chinh: 
-I- Doanh thu bat bugc hd so dy thau phai 

cd doanh thu 03 nam lien va tdng cdng trung 
binh 03 nam phai Idn hon gia trj gdi thau rat 
nhieu lan {cd trudng hcfp tin 15 Idn): 

-I- Kha nang ung vdn: Bat bugc nha thau 
phai cd cam kdt ty irng vd'n 100% khdng tinh 
lai dd thyc hien xong gdi thau. 

- Ve nang lye ky thuat: Bat bugc nha 
thau phai cd ky su chi huy trudng cdng 
trudng phai cd thdi gian tdi thidu > 05 nam. 

0 day chiing tdi lay mdt vi du thyc tidn vi 
da'u thau cdng khai tai mdt dy an ciia tinh Hai 
Duong dd minh chung cho nhan djnh tren. 

* Du dn ddu tu xdy dung he thdng hg 
tdng ky thudt • Khu trung tdm vdn hod the 
thao dnh Hdi Duong 
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HA NUOC VA PHAP LUAT SO 11/200* b^^^^^^^^^^^S^5J5^;^^^^^^^^^^5J^^S^ 

Gdi thau sd 4: Thi cdng xay dyng tuydn 
dudng Nl-N7vaN12-N15. 

Chu dau tu: Uy ban nhan dan thanh phd 
Hai Duong. 

Ngudn vd'n: Tir ngudn thu chuydn quydn 
sir dyng dai khu dan cu ven tuydn dudng NI-
N7 (ngan sach nha nudc). 

Co quan tu va'n dau thau: Cdng ty cd 
phan tu van cdng nghe, thidt bj va kidm djnh 
xay dyng - coninco quan Ddng Da, thanh 
phd Ha Ndi. 

Gia chao thau gdi thau sd 4: 
16.404.136.000d. 

{Mudi sdu ty, biin trdm khdng bdn trieu 
mpt trdm ba sdu ngdn ddng). 

Thdi gian ddng thau: 9''00 phut, ngay 
08/9/2008. 

Thdi gian md thau: 9^5 phut, ngay 
08/9/2008. 

Yeu cau cua hd so mdi thau dat ra: 

- Thdi gian boat ddng tdi thidu 05 nam; 

- Kinh nghiem thi cdng gdi thau tucng ty: 

05 hgp ddng x 13 ty = 65 ty gap 4 lan 
gia trj gdi thau. 

* Doanh thu trung binh trong 3 nam: 
2005, 2006,2007: 

* Tdi thidu = 240 ty ga'p 15 Mn gia tri 
gdi thau. 

* Nang lye ky thuat: Ky su ehi huy cdng 
trinh phai cd thdi gian cdng tac tdi thieu > 5 
nam. 

Nhu vay, mdt sd tieu ehi do tu van ap 
dat la qua cao so vdi yeu cau thi cdng ciia 
gdi thau xay liip don gian thdng thudng da 
khidn hau bdt cac nha thau ciia tinh Hai 
Duong khdng dat, qua hai cudc dau thau 
tren ehi cd 1 nha thau cd cae tieu chi tuong 

duong nhu vay va da trung thau. Vd ndi 
dung nay xin dd nghj Bg Kd hoach va Dau 
tu cd thdng tu hudng dan thye hien Didu 26 
eiia Nghi djnh 58/CP theo hudng: 

Tieu chuan danh gia vd nang lye va kinh 
nghiem ciia nha thau ap dung ddi vdi gdi 
thau khdng tidn hanh so tuydn gdm: 

a. Kinh nghiem: 
- Kinh nghiem chung vd thi cdng xay 

dyng: Sd nam boat ddng trong linh vyc thi 
cdng xay dung tdi thidu 01 nam trd len la dat; 

- Kinh nghiem thi cdng gdi thau tuong 
tu: Sd lugng eac hgp ddng xay lap tuong ty 
la 01 hgp ddng ed gia trj bang 1/2 gia tri gdi 
thau la dat {khdng phdn biet viec dd thifc 
hien hpp ddng dd nlid thdn voi tu cdch Id 
chinh hay nhd thdn phu). 

b. Nang lye ky thuat: 

- Chi huy trudng cdng trudng: La ky su 
diing chuyen nganh vdi gdi thau xay lap, cd 
tdi thidu 01 nam kinh nghiem, da ehi huy tdi 
thidu 01 cdng trinh tuong ty la dat. 

c. Nang lye tai chinh: 

- Doanh thu 01 nam thye hien ciia nha 
thau > gia trj gdi thau la dat. 

Viee ed mdt thdng tu qui dinh rd rang, 
eu the nhu vay se tranh cho viee eac chii dau 
tu, CO quan tu va'n tiiy tien ap dat y mudn cbii 
quan ciia minh vao hd so mdi thau theo tieu 
chi cd lgi cho mdt so nha thau ma chii dau tu 
dy djnh se "bdt tay Idm dn" va eiing giiip eho 
eac doanh nghiep vua va nhd mdi dugc thanh 
lap cd dugc co hdi tham gia canh tranh dau 
thau mdt each binh dang, lanh manh; tranh 
eho mdt so doanh nghiep Idn doe quydn thao 
tiing trong linh vyc dau tu xay dyng bang 
ngudn vd'n nha nudc. 
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