
NANG CAO CHAT LUONG THUC HANH QUYEN CONG TO, 
TANG CUCING TRACH NHIEM CUA VIEN KIEM SAT 
TRONG HOAT DONG DIEU TRA, THUC HIEN CO CHE 

GAN CONG TO Vdl HOAT DONG DIEU TRA 
Vd Mdc' 

"Nang cao chat lugng thyc hanh quyen 
cdng to, tang cudng trich nhiem cua Vien 
kidm sat trong hgat ddng didu tra, thuc hien 
eo ehe gin cdng td vdi boat ddng didu tra" la 
mdt trong nhung dinh hudng Idn vd cai cich 
tu phip dugc the hien trong Nghi quyei So 
49-NQ/TW ngay 02 thing 06 nam 2005 cua 
Bd Chinh tri BCHTW Dang vd Chien luge 
cai each tu phip de'n nam 2020. Dinh hudng 
nay cin phai dugc quin triet diy du trong 
qua trinh sita ddi, bd sung Bd luat Td tung 
hinh su trong thdi gian tdi. 

Bd luat Td tung Hinh su (BLTTHS) hien 
hinh duge ban hanh nam 2003 thay the 
BLTTHS nam 1988 phin nao da thd hien 
dugc quan diem cii cich tu phip cua Dang, 
ning cao chit lugng boat ddng eua cic co 
quan tien hinh to tung, bao dam quydn dan 
chu eua edng dan. Tuy nhien, trong hoat 
ddng thuc hanh quydn cdng td va didu tra tdi 
pham vin cdn bde Id nhieu ban che, cdn 
nhidu trudng hgp bd lot tdi pham, tinh trang 
oan sai vin cdn xay ra, quydn tu do din chu 
eua edng dan edn bi vi pham... , su phdi hgp 
giua Vien kidm sat (VKS) vi co quan dieu 
tra (CQDT) chua that duge chat che, cdn xay 
ra tinh trang khep kin. Do dd, mdt trong 
nhung trgng tam ciia viee sira ddi BLTTHS 
lin nay la cin phai khie phue tinh trang tren. 

Xet tren binh dien qui dinh ciia phip luit 
(BLTTHS 2003 va cac van ban phip luit ed 
lien quan) thi boat ddng cdng td cd quan he 
mat thiet vdi hoat ddng dieu tra. Cd the ndi, 
tuy BLTTHS 2003 khdng qui dinh cu the 
quyen chi dao boat dgng didu tra eua VKS, 
nhung xet theo ndi dung cic qui dinh ve quydn 

TS. Luat hoc, Vien khoa hoe kiem sat - Vien kiem 
sat nhan dan tdi cao 

ban va trach nhiem ciia VKS va eiia CQDT thi 
VKS la CO quan quyei dinh mgi hanh vi td 
tung d giai doan didu tra. Cie quyet dinh ciia 
CQDT phai duoc VKS phe chuin mdi ed hieu 
lye thi hanh (Didu 112 khoan 4 BLTTHS qui 
dinh: VKS cd quyen "... quyei dinh phe chuin 
hoac quyet dinh khdng phe chuan cac quydt 
dinh cua CQDT...") hoac VKS cd quyen thay 
ddi, buy bd cac quyet dinh eua CQDT khi cho 
ring khdng ed can cu: va trii phip luit (Didu 
112 khoin I, 5 BLTTHS)... CQDT cd trach 
nhiem thyc hien cie quyei dinh va yeu ciu cua 
VKS. Tuy nhien, ddi vdi mdt sd quydt dinh, 
yeu cau (khdng phai tat ca) cua VKS, CQDT 
cd quydn khidu nai len VKS cap tren dd xem 
xet, giai quyet. Nhimg trong thdi gian chd 
VKS cap tren giai quydt, CQDT vin phai chip 
hinh (Dieu 114 BLTTHS). Cd the khing dinh 
qui dinh tren the hien rd vai trd quydt dinh, chi 
dao cua VKS ddi vdi hoat ddng didu tra ciia 
CQDT. 

Mac du vay, trong thuc tidn, boat ddng 
edng td vin "xa rdi" hoat ddng didu tra va 
boat ddng didu tra cd khuynh hudng "thoit 
ly" khdi boat ddng edng td, van dd nim d 
diu? Theo chung tdi, sd di cd tinh trang tren 
do mdt so nguydn nhin eo bin sau: 

1- CQDT va VKS khdng nim trong cung 
he thdng co quan nha nude. Trong khi VKS 
la mdt he thd'ng co quan nha nude ddc lap, 
thi CQDT lai trye thuge Bd Cdng an. Cho 
nen, mdi quan be giua VKS va CQDT khdng 
phii li mdi quan he cip tren, cap dudi, 
khdng cd sy rang budc vd mat hanh chinh. 
Va trong boat ddng thuc tidn td tung, thi mdi 
quan he nay "dudng nhu" la mdi quan he 
ngang cip. Do dd, eac quyet dinh va yeu ciu 
td tung eua VKS, eua kidm sat vidn (KSV) 
ddi vdi CQDT, ddi vdi didu tra vien tuy 
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thudc vao mdi quan he mi roi vao 1 trong 3 
trang thai; khdng duge thyc hien, thyc hien 
mgt cich hinh thdc, thyc hien. Trong trudng 
hap cae yeu ciu, quydt dinh cua VKS, cua 
KSV khdng dugc thue hien hoac thuc hien 
mgt cich hinh thuc thi VKS cung khdng cd 
bien phip nao khac ngoii viec tie'p tuc dd 
nghi CQDT thyc hien hoac "danh thdi" 
khdng dd nghi nfla. Bien phap "tiep tuc de 
nghi" niy khdng du "tim" de budc CQDT, 
Didu tra vien thuc hien cac quydt dinh, yeu 
ciu cua VKS, cua KSV. Thyc tien cie quy 
dinh cua phip luat td tung hinh sy vd thim 
quyen td tung eua VKS, cua KSV trong giai 
doan didu tra, nhung chi la nhung qui dinh 
tren giiy, it cd gia tri thuc hien . 

2- Mdt nguydn nhan khie khdng kem 
phan quan trgng, dd li BLTTHS cQng nhu 
trong thuc tidn chdng ta ehua phan dinh duge 
tham quyen chi dao td tung ddi vdi boat dgng 
didu tra vi thim quydn chi dao nghiep vu didu 
tra. Do dd, mdi quan he giua KSV va didu tra 
vien cQng khdng duge rd rang, ranh mach. 
Tham quydn chi dao nghiep vu didu tra thi 
duong nhien thudc vd TTru trudng, Phd thu 
trudng CQDT. Cdn thim quydn chi dao td 
tung didu tra thi hien cdn ed quan diem khie 
nhau. Cd quan didm cho ring, Thu trudng, 
Phd thu trudng CQDT ein phii ed ei tham 
quyen chi dao td tung didu tra ddi vdi didu tra 
vien. Cdn kiem sat vien chi thuc hien quydn 
kiem sat boat ddng dieu tra. Quan diem nay 
xuat phat td cic qui dinh cua phip luat hien 
hanh vi thuc tidn boat ddng td tung trong thdi 
gian qua. Nhung ed quan diem khie, quan 
diem "cai each" lai cho ring thim quyen chi 
dao td tung dieu tra phai trao cho kiem sat 
vien. Day la van dd cdt ldi dd bio dim "boat 
dgng cdng td gin vdi hoat ddng didu tra" 
trong khi CQDT edn true thudc Bd chu quan, 
khdng nim trong VKS. Quan diem niy cung 
xuat phat tu thue tidn phdi hgp giua CQDT va 
VKS trong thdi gian qua vi tu kinh nghiem 
cua mdt sd nude tren the gidi. Chung tdi ddng 
y vdi quan didm niy. Chung ta cin phai cd 
each nhin mdi ve mdi quan he giua CQDT va 
VKS, thoat ly khdi each nghi, cich lam "kem 
hieu qua vi hieu lue" hien nay va phai xuat 
phat td ban chat cua su vat ma phan dinh 

thim quydn cho phu hgp, trinh tinh trang 
"quydn anh, quydn tdi" gay khd khan cho 
hoat ddng td tung. Cdn ne'u khdng, du 
BLTTHS cd tang them thim quydn cho VKS 
de'n miy di chang nua, thi tinh trang vin 
khdng ed gi thay ddi. 

Ndu dem so sanh ve mat td chdc cac co 
quan tidn hinh td tung, thi nude ta cQng 
gidng nhu mdt sd nude tren the gidi, nhu 
Nhat Ban, Cdng hda Lien bang Ddc, Cong 
hda Phap ... CQDT khdng nim trong co quan 
Cdng td (VKS), nhung vai trd chi dao td tung 
didu tra cua eo quan cdng td d cic nude niy 
rit cd hieu lyc va hieu qua, boat ddng edng 
td quan he chat che vdi hoat ddng didu tra. 
Sd dT hg lim duge nhu vay la vi; phip luat td 
tung hinh sy eua cic nude phan biet rat eu 
the vi rd ring giua thim quyen chi dao didu 
tra theo phap luat td tung hinh su vi tham 
quydn chi dao boat ddng didu tra theo nghiep 
vu dieu tra. Theo dd, tham quydn chi dao to 
tung didu tra do edng td vien dam nhiem, 
cdn thim quydn chi dao nghiep vu didu tra 
do Thu trudng eua Dieu tra vien thuc hien. 
Xet vd phuong dien ly luan, cic nhi khoa 
hge luat eiia Ddc cdn cho ring, cdng td vien 
la "dng chil" trong giai doan didu tra (Der 
Herr des Ermittlungsverfahrens). Vai trd chi 
dao cua edng td vien trong giai doan didu tra 
li mdt nguyen tic co ban trong td tung hinh 
su. Nguyen tic niy khdng phai ngiu nhien 
ma cd vi cung khdng phai theo y tudng, sing 
kien cua mdt ai, mi nd xuat phat td ddi hdi 
tit ydu ciia boat ddng didu tra tdi pham. 
Nguyen tic nay khdng chi duge ghi nhan 
trong phip luat td tung hinh sy, ma cdn dugc 
mgi ngudi thua nhan, chip hanh nghiem 
ehinh trong thuc tidn. Thuc vay, khi quydn tu 
phap duge tach khdi quyen hinh phip, lap 
phap, den lugt nd, khi xa hdi ngay cang phat 
tridn vi ddi hdi tinh khaeh quan trong boat 
ddng xet xir cua toa in d cap do cao ban, thi 
viec phan chia, tieh bach giua thim quyen 
xet xu vdi thim quydn edng td li tat yeu. Cd 
the ndi, vd gdc do td chdc, tren the gidi, eo 
quan cdng td dugc td chdc va dgc lap vdi toa 
in, vdi CO quan ed thim quyen xet xu bit 
diu vao nhung nam cudi the ky thd XIX, Ide 
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diu d Cdng hda Phap, sau dd md hinh td 
chuc nay duge du nhap sang Ddc vio cudi 
the ky XIX va diu the ky XX. Khi td ehu:c 
CO quan cdng td dugc thanh lip thi ddng thdi 
cQng ed quydn ban vi trich nhiem tie'n hinh 
didu tra tdi pham. Didu nay hoan toan Id gi'c, 
vi mudn truy to ke pham tdi, cdng td vien 
phai ed trong tay cic chdng cu' de chung 
minh ring ngudi dd ehinh la ngudi da thue 
hien hanh vi pham tdi. Do dd, didu tra va 
cdng td ludn gin chat vdi nhau (nhin lai lich 
su nginh kidm sat Viet Nam da titng nhu 
viy. Trong nhung nam 70, 80 cua the' ky XX 
nganh kidm sit tu tidn hinh didu tra hoac kei 
thdc didu tra phin Idn cac vu in hinh sy). 
Khi xet xu trudc tda, cdng to vien la ngudi 
chiu trach nhiem cudi edng vd ket qua, chat 
lugng didu tra trudc Nha nude, trudc cdng 
luan, cdn CQDT la ea quan nao, didu tra 
vien li ai thi xa hdi, edng luan it quan tam. 
Do dd, neu tach edng td khdi didu tra va 
ngugc lai tach didu tra khdi edng td se bien 
boat ddng cdng td thanh hinh thdc, la "ngudi 
phit ngdn", "ngudi chiu trich nhiem" thay 
cho CQDT hoac boat ddng didu tra se phidn 
dien, thieu khaeh quan... Va nhu vay, edng 
to nude ta se roi vao tinh trang ciia mdt ndn 
cdng td "mugn" hay nen cdng td "thud" nhu 
d mdt sd nude theo truydn thd'ng luit an le. 

Tuy nhien, do dac diem cua boat ddng 
didu tra la tii tao lai sy kien pham tdi nhu 
chinh nd da xay ra, nen cdng td vien khdng 
thd ty tie'n hanh dieu tra tat ca cac tdi pham. 
Hoat ddng didu tra cin dugc giao cho cac co 
quan chuyen trich khie thyc hien. Cdng td 
vien chi "giy lai" cho minh quydn chi dao td 
tung didu tra va khi ein thiet thi mdi tien 
hanh didu tra. Do dd, khdng phai ngiu nhidn 
mi phip luit td tung cae nude qui dinh 
CQDT (hay sT quan canh sat nhu d Nhit 
Ban) li "ngudi giup viec" cho cdng td vien 
vi quan he giua cdng td vien va didu tra vien 
la quan he chi huy-phue tung, li quan he 
khdng binh ding, cQng khdng phii li quan 
be che udc d giai doan didu tra. 

Tdm Igi, cd thi' ket luan rdng d mgt nitdc 
cd nen cdng td phdt trien nhu nitdc ta thi vai 
trd chi dgo td tung dieu tra cita kie'm sdt viin 

Id mdt tdt yi'u, phil hgp vdi su phdt trii'n cua 
mgt nen td liing hien dgi. 

Ne'u cdng td vien dugc giao quydn chi 
dao td tung dieu tra, viy thi lam the' nao de 
cdng td vien giu dygc vai trd chi dao nay?, 
Theo kinh nghiem cita mdt sd nude thi cd 
nhidu bien phip khac nhau, song ttni chung 
lai cd mdt sd bien phip co ban sau; mdt la, 
khi nhin duge tin bio, td giac... vd tgi pham 
CQDT phai thdng bao ngay cho cdng td vien 
biei trudc khi tie'n hanh xh ly. Trong trydng 
hgp khdng the tri hoan va da ap dung bien 
phap ein thiet, thi CQDT ddng thdi cQng 
phai thdng bao ngay cac bien phap dd cho 
cdng td vien; hai Id, cdng td vien phai la 
ngydi quan ly hd so dieu tra, ndu cdng td 
vien khdng quan ly duge hd so thi khdng the 
ed viee chi dao hoat ddng didu tra. Do dd, 
mgi kei qua cua boat ddng didu tra phai dugc 
chuyen ngay cho cdng to vidn (cd chang, 
CQDT, didu tra vien chi giir lai ban photo 
copy eua hd so didu tra); ba Id, ddi vdi cac 
lenh, quyet dinh to tung quan trgng thi 
CQDT chi cd quyen dd nghi chu: khdng cd 
quydn ban hanh, nhu lenh bit bi can de tam 
giam, lenh tam giam bi can...; hdn Id, de bao 
dam viec chi dao td tung ciia edng to vien cd 
hieu lye, ngoai viec luat qui dinh trach 
nhiem bit budc chap hanh cua CQDT..., luat 
cac nude cdn qui dinh ro eac chd tai ddi vdi 
Didu tra vidn, ddi vdi CQDT khi khdng thuc 
hien cae yeu cau cua cdng td vien. Vi du, d 
Nhat Ban Vien trudng co quan edng td ed 
quydn yeu eau Uy ban an ninh cung cip 
cinh cio, each ehu:c dieu tra vien khi hg 
khdng thuc hien lenh, chi thi cua cdng td 
vien ma khdng cd ly do chinh dang... 

Neu luit td tung ciia nude ta giai quydt 
dugc cae vi'n dd eo ban neu tren thi mdi bao 
dim sy chi dao td tung dieu tra eua cdng td 
vien (KSV) duge thyc thi trong thye tidn. 

Tren day la mdt sd quan diem ei nhin ve 
mdi quan he td tung giua eo quan cdng td 
(VKS) va CQDT de ban dgc tham khao, gdp 
phin vao viec sCra ddi, bd sung BLTTHS 
2003 cua nude ta nhim dat muc tieu "Xay 
dyng ndn ty phip trong sach, vung manh, 
dan chu, cdng bing, ngbidm minh" nhu Nghi 
quyet eua Dang da dd ra. 
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