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QUI PINH VE BAO HIEM THAT NGHIEP
TRONG CONG UGC CUA TO CHUC LAO PONG QUOC TE
(ILO) VA MOT SO NUGC TREN THE GIOI

I. Mot so van dé chung lién quan dén
thiat nghiép va giai quyét tinh trang that
nghiép

Ngay nay, giai quyét that nghiép khong
chi dugc coi 1a mdt trong nhimg chinh sich
quan trong clia méi quéc gia, ma con duge
xem xét, diéu chinh trong pham vi quéc t€. Té
chic Lao dong qudc t€ (Intetrnational Labour
Organization — [L.O) 12 mot té chic lién Chinh
phil ¢4 vai trd to 1dn trong linh vyc lao dong va
xa hoi. Thong qua viéc t6 chiic va sit dung mot
qui tién té tap trung trén pham vi rong, véi
nguyén tac “lay s6 dong bu sé it”, chia sé rli
1o, ILO qui dinh cdc quéc gia thanh vién cin
qui dinh trong phdp ludt nudc minh viéc giai
quyét tinh trang that nghiép trong cic cong
udc: Cong ude s6 102 (1952) “Cong udc vé
qui pham t6i thiéu vé an toan xi hoi” (hay con
goi la an ninh, an sinh xa hi). Cong udc s6
168 (1988) “Cong udc vé xic tién viéc lam va
bao vé chong lai that nghiép”.

Cong ude s6 102 (1952) cua T6 chic Lao
dong quéc t& (ILO) da dua ra khai niém that
nghiép tai Diéu 20: “That nghiép 13 hién tuong
ngudi lao dong bi ngimg thu nhap do khéng ¢
kha ning tim dugc viéc lam thich hop trong
truong hop ngudi do 6 kha nang fam viéc va
sin sing 1am viéc”. Dinh nghia nay cla Té

chiic Lao dong quoc t€ dua trén mot tiéu chi

quan trong “sut ngimg thu nhip” cia ngudi lao
dong dé xdc dinh hién tuong that nghiép. Quan
diém nity xuat phat tir can ci chi ¢6 viéc [am
mdi mang lai thu nhip cho nguoi lao dong va
viéc bi ngimg thu nhap dong nghia véi viéc bi
mat viéc lam. Dinh nghia ndy con chi ra diéu
- kién ngudi lao dong bi “ngimg thu nhap” (bi
mét viéc 1am) bi coi 1a thit nghiép 1a ngudi lao
dong khong c6 kha nang tim viéc lam thich

" TS Luat hoe, Khoa Luat - Pai hoc Quéc gia Ha Noi
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hop trong khi cé kha nang va san sang lam
viéc d¢ tao ra thu nhap. Sau nly, diéu kién dé
mot ngudi bi coi 1a thit nghiép con duge bd
sung thém trong Cong udc s6 168 (1988)
“Cong udc vé€ xic tién viéc lam va bao vé
chong lai that nghiép”. Theo cong udc nay
ngodi diéu kién dé mot ngudi bi coi 12 that
nghiép nhu da néu tai Cong ude s6 102 ngudi
lao dong bi coi 1a thit nghiép phai cé thém
di€u kién “tich cuc tim ki€m viéc lam”.

Dinh nghia that nghiép clia Té chifc Lao
dong qudc € dugc nhiéu nude tin thanh va
dua vao dp dung 0 qudc gia minh. Tuy nhién,
dinh nghia vé that nghiép cia ILO mang tinh
khdi qudt, khong chi ra cic trudng hop cu thé
cta that nghiép, nén khi xdc dinh ngudi that
nghiép trong thuc t€ cdc nudc ciing gap phai
nhiing khé khan. Vi vay, tai Hoi nghi qudc t&€
lao dong lan thir XIII tai Geneva nam 1983,
vé théng ké din s6 hoat dong kinh t€, viéc
lam, that nghiép va thi€u viéc 1am di cu thé
hod khdi niém that nghiép nhu sau:'.

Thét nghiép 1a hién tuong dang dé chi
toan bo s ngudi & do tudi lao dong theo qui
dinh cua phép luat (a) khéng céd viéc lam,
(b) ¢6 kha nang lam viéc, (c) dang di tim
viéc lam.

Xudt phat tir khdi niém that nghiép cta
Té chife lao dong qudc t&, phdp luat cia cic
nudc di dua ra khai niém ngudi that nghiép.
Chéng han:

- Luat Bao hiém that nghiép & Cong hoa
Lién bang Pic néu: “Nguti that nghiép 1a
ngudi lao dong tam thoi khong cé quan hé lao

' Sureys of economically active population

employment: An ILO nanual on concepts and
methods, International labour officce Geneva 1990,
Tr. 97.
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dong hoic chi thuc hién cong viéc ngén han”
(Diéu 101)'.

- Luat v€ viée lam va that nghiép cta Ba
Lan quy dinh: “Ngudi that nghi¢p 13 ngudi c6
kha nang lam viéc nhung bi mét viéc lam va
khong di hoc & cdc trudng, dugc cd quan viéc
lam & cdp huyén dang ky vao sé dinh cho
ngudi dang song trong ving va kém theo cic
diéu kién khdc vé do tudi va tinh hinh tai san”
(Diéu 2)%,

- Luat Bao hiém x& hoi Thai Lan qui
dinh: “That nghiép 12 mot ngudi duge bao
hiém ngimg viéc do su cham dit cdc quan hé
phap 1y giita mot ngudi sir dung lao dong va
mdt ngudi lao déng theo su thué mudn cta
hop déng cic dich vu” (Diéu 5.

- O Phdp ngudi ta quan niém: ngudi thit
nghiép 1a ngudi cé du diéu kién dé lam viéc
nhung khong cé viéc lam va dang tim viéc.
Hay & Nhat Ban ngudi ta lai cho ring: ngudi
thét nghiép la ngudi hién dang cé kha nang
lam viéc nhung khéng cé viéc lam va dang
tich cuc di tim viéc lam hoac dang ch& két
qua xin viéc lam®.

- O Trung Quéc ngudi that nghiép duge
hiéu 13 ngudi trong do tudi lao dong, 6 sic lao
dong, mong mudn c¢é viée lam nhung khong
¢6 viéc, bao gém hai bo phan: mot 13 lao dong
& do tudi méi I6n, hai 13 sau khi di 1am mat
viéc phai di tim viéc lam. Bo phan thif hai la
déi tugng cia bao hiém thét nghiép’.

- Vin phong lao dong quac € (BIT) cho
rang: ngudi that nghiép 12 ngudi trong do tudi
lao dgng, cd kha niang lao dong nhimg khong
¢6 viéc 1am. Ho c6 thé 14 ngudi chua c6 viéc
lam, hoac dd c6 viéc lam nhung di théi viéc

+

? Céng hoa Lién bang Dirc, Luat bdo hiém that nghiép
(1969), Tr 74.

* Luat v& viec 1am va thét nghiép cia Ba Lan ban hanh
ngay 16/10/1991, Tr.2.

3 Socisl security act Thai Land (No.3) B. E 2542
(1999), Tr. 2.

® B6 Lao déng, Thuong binh va Xa hoi, Bdo cdo két
qud nghién ctu du 4n mo hinh chinh séch dé thuc hién
bao hiém that nghiép & Viét Nam (1997), Tr. 23-24.

" B Lao dong, Thuong binh vi Xa hoi Viét Nam va
Hoa K¥ hop tdc, Tai liéu tham khdo du dn dao tao vé
bao hiém x4 hoi, (2002). Tr. 66.
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va dang cdn fim viéc 1Am c6 tién cong®. Sau
d6é dinh nghia nay dugc théng qua tai Hoi
nghi thong ké lao dong qudc t& l1an thi 8 nam
1954 tai Geneva va dugc ghi lai trong khuyén
nghi vé théng ké lao dong cla TS chic Lao
dong quoc t€ nam 1975, trong d6 chi rd,
ngudi thit nghiép 1a nhitng ngudi trong do
tuéi lao dong va thudc mot trong nhimg
truong hop sau: 1) Ngudi ¢é viéc lam nhung
hop déng lao dong dd hét han hoac tam thoi
bi gidn doan nén hién khong ¢6 viéc lam va
dang can tim viéc 1am cé tra cong. 2) Ngudi
chira bao gi¢ ¢é viéc lam hoac chua timg 14
ngudi lam cong an luong hoac di thoi viée va
dang cén tim viéc lam c6 tra cdng. 3) Ngudi
bi “treo gid” tam thdi hoac khong thoi han ma
khong ¢6 tién cong.

Ciing theo khuyén nghi nay, khong coi 1a
nguoi that nghiép nhitng trudng hop sau: 1)
Ngudi cé du dinh 14p doanh nghiép hoic khai
thdc nong nghi¢p nhung chua ti€n hanh ma
khong tim viéc 1am ¢6 tra cong. 2) Nhing lao
dong gia dinh khong cd tién cong da thoi lam
viéc ma khong tim viéc 1am cé tra cong.

Nhu vay, trén thé gidi tuy c6 nhitng quan
niém rong, hep khdc nhau vé ngudi thit
nghiép nhung tuu trung & ba tiéu chi co ban
dé xdc dinh nguoi that nghiép nhu sau: (1) ¢
kha nang lao dong; (2) dang khong c6 viéc
lam; (3) dang tim viéc lam.

Khic phuc va giai quyét tinh trang that
nghiép ludn 1a vin dé nan giai, boi & né l1a
can bénh ¢6 hitu ctia nén kinh t& thj truong va
do dé duge cac nudc rat quan tim. Tuy theo
diéu kién kinh t€ ma méi nudc c6 nhing
chinh sdch va bién phap gidi quyét khic nhau.
Céc bién phdp giai quyét that nghiép ma cdc
nude thuong hay dp dung dé la:

- Chinh sdch ddn so, ké hoach hod gia
dinh, day 1a mét chinh sach mang tinh chién
luge 1au dai. N6 khong chi gép phan ha thap
ty 1& tang dan s0, giam that nghiép ma con tic
déng nhi¢u mat dén doi séng kinh t€ - xa hoi.

® Tai liéu nghién ciru cha Van phong dy thio Bo luat
lao dong. Mot s6 tai lieu phdp luat lao dong nude
ngoai, Ha Néi, (1993). Tr. 10-11.
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- Han ché sy di cu tir nong thén ra thanh
thi, ty 1& that nghiép & thanh thi thuong cao
hon nong thén do ¢é6 mot bd phan dan cu
nong thon van c¢6 nhu cdu ra thanh thi dé tim
ki€m viéc 1am. Chinh sy di chuyén nay d3 tao
ra mét dp luc 16n cho ngudi dan thanh thi
ciing lam vao tinh canh that nghiép.

- Gidm woi nghi i, viéc giam tuéi nghi
huu cita ngudi lao dong sé nhanh chéng thu
hit dugec mét bd phan lao dong dang bi that
nghiép thay thé chd lam viée cia ngudt vé huu.
Tuy thé, gidi phip nay s& lam cho s6 tién chi
tra tro ¢dp huu tri tang 1én, anh hudng truc tiép
dén doi s6ng va san xufit cla ho, dong thoi
ngan sach Nha nudc ciling phai ganh vic mot
phin dé giai quyét hiau qua xa hoi.

- Chinh phii tdng cuong ddu tw cho nén
kinh té, viec dau tv cho nén kinh t€ chinh la
thuc hién nhimg muc tiéu kinh t€ - xa hoi
nhimg déng .thoi cling tao thém nhiéu viéc
lam cho ngudi lao dong. Tuy nhién, néu s6
chi 16n hon s6 thu tir thué cia Nha nudc thi
rit ¢6 thé lam phat s& xdy ra.

- Trg cdp thoi viée, trg cdp mdt viéc lam,
day la bién phdp ma cdc doanh nghiép
thuong dp dung nham gép phan giai quyét
khé khan, 6n dinh cudc séng khi ngudi lao
dong phai thoi viéc hoidc mat viéc [am do
doanh nghiép roi vao tinh trang phd san, giai
thé hoidc sap xép lai lao dong. Bién phép nay
c6 nhuogc diém co ban 1a khi ¢6 nhiéu ngudi
théi viéc hoac mait viéc ciling 13 lic doanh
nghiép gip khé khan trong san xuit kinh
doanh, dong thoi lai phai chi mot khoan tién
16n dé tra tro cap thoi viéc hoac mat viéc nén
rit bi dong vé tai chinh, nhiéu doanh nghiép
khéong ¢6 kha nang chi tra.

- Bdo hiém thdt nghiép, 1a mot bo phan
clia bao hi€ém xa hoi nhim béo vé ngudi lao
dong trong trudng hop bi mat viéc lam. Ngoai
viéc chi tra trg cdp cho ngudi that nghiép, bao
hiém that nghiép cdn ¢ su gan két gilta ngudi
thit nghiép vdi thi truong lao déng nhu: viéc
dao tao, dao tao lai, moi gidi viéc lam, tu van
nghé nghiép, hé trg kinh phi cho nguti that
nghiép lap nghiép v.v. Do d6 & hau hét cic
nudc phét trién déu da xay dung hé thong bao

hiém that nghiép dé dadm bao ddi séng cho
ngudi that nghiép.

Theo qui dinh ctia Cong udc so 102
(1952) clia TS chiic Lao dong quoc t&, dé bao
vé ngudi lao dong, Cong ude da qui dinh ché
do bao hiém x4 hoi déng vai trd tru cot va
gdm cé céc “ché do” sau:

1- Cham séc y t&;

2- Trg cdp 6m dau;

3- Trg cip that nghiép;

4- Trg cap tudi gia;

5- Trg cdp tai nan lao dong-bénh nghé
nghiép;

6- Tro cap gia dinh;

7- Trg cap thai san;

8- Trg cap tan tat;

9- Trg cip mit ngudi nudi dudng.

Cong ude s6 102 cling khuyén nghi cic
nude can cif vao diéu kién kinh té&, chinh tri xa
hoi dé trién khai thyc hién cdc ndi dung cha
chuong trinh An toan xa hoi.

Nhu vay, theo Céng uéc s& 102 cla T3
chitc Lao qudc t€ thi trg cap bao hiém that
nghiép 12 mot trong nhitng ché do cha bao
hiém x4 hoi. Ciing ¢6 khong it quéc gia da
thanh cong véi ché do nay tir rat sém. Vi du
nhu & Vuong qudc Anh, ngay tir nam 1911
da thong qua Pao luat quéc gia vé bao hiém
that nghiép theo loai hinh bat budc, va la
qudc gia dau tién 4p dung loai hinh bao hiém
nay. Tiép dén Italia, vao nam 1919, 1a nudc
thit hai thuc hién ché do6 bao hiém that
nghiép. Sau dé, trong thap ky 20 ¢é thém
moét s6 nude chau Au. Sang dén ddu nam 30
c6 thém Canada, Hoa Ky, Thuy Dién...cé
thé ndi, day la nhiing quéc gia ddu tién nhan
thitc ding din vé van dé that nghiép. Ho da
nhanh chéng nghién ciru dé ban hanh va thuc
hién ché€ do bdo hiém that nghiép 1a mot
nhénh trong hé théng bao hiém xa hoi.

Tuy nhién; & mdt s& nudc phdt trién
khong coi bao hiém that nghiép chi [& mot
bién phdp giai quyét hau qua cta thit nghiép
mot cach thu dong ma coi bio hiém that
nghiép 1a mot chinh sdch cia thi trudng lao
dong tich cuc, khong chi don thuén viéc chi
tra trg cap bao hiém that nghiép ma phai thuc
hién cic chiic ning chi yéu la thic ddy su
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chuyén ddi co cau nganh nghé, ngin chan
that nghiép, bao vé viéc lam, nang cao nang
lyc nghé nghiép cho ngudi lao dong, tim viéc
lam cho nguoi that nghiép. Cic hoat dong nay
gan véi thi trudng lao dong, vdi cac hoat dong
tao viéc 1am. Do vay, nhiéu nuéc da ban hanh
luat viéc 1am (hay lu4t bao hiém viéc lam)
thay th€ cho luat bao hiém that nghiép nhu:
Ba Lan, Nhat Ban, Han Qudc. ..

II. Néi dung ciia ché€ dé bao hiém that
nghiép

Qua viéc nghién ciiu cac vin ban cta T6
chiic Lao dong qudc t€ (ILO), phdp luat vé
that nghiép va bao hiém that nghiép ¢ mot &
nuéc trén the gidi, c6 thé thay ché do bao
hiém that nghiép gém céc ndi dung co ban
sau day:

1. Péi tugng tham gia/huong bdo hiém
thdt nghiép

Do6i tuong cla béo hiém that nghiép 1a
méi quan thm hiang diu cia Té chic Lao
dong qubc t&€ ciing nhu cdc quéc gia trén the
gidi. Té chitc Lao dong quéc t€ di ¢d nhidu
Cong ude qui dinh rd doi tugng ap dung bao
hiém thédt nghiép. Trong Cong uwdc s6 44
“Cong udc vé€ bao dam tién trg cap cho nhiing
nguoi thit nghiép khéng tu nguyén” ban hanh
nim 1934 qui dinh 4p dung bao hiém that
nghiép cho tat ca nhitng ngudi lam viéc duge
tra tién cong hodc tién luong. Khi cin thiét
phép luat cha mdi quéc gia c6 thé qui dinh
nhiing ngoai 1¢ d&i vdi nhilng ngudi gitip viéc
gia dinh, 1am viéc tai nha, nhitng ngudi lam
cong an luong trong cdc hé thdng dich vu
cong ich cia Nha nudc, nhiing ngudi lao déng
chia dén tudi qui dinh, nhitlng ngudi da dén
tudi nghi huu, cé thu nhap dit dam bao tham
gia bao hiém thit nghiép (Diéu 2)°. Theo
Cong uéc nay nhiing ngudi thude dién duge
bao hiém phai bao dam cdc y&u t6 sau: cb kha
nang 1am viéc va san sang lam viéc; di dang
k¥ tim viéc 1am tai mot co s& dich vu viéc 1lam
cong cong hodc cdc co s6 khic c6 thim

% Bo Lao dong Thuong binh va Xa hoi (1994), Mot s6
cong udc cha t& chic lao doéng quéc t€, Ha Noi,
Tr.96-98.
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quyén; va cé thé qui dinh ngoai l& d6t v6i mot
s0 lao dong khi c6 diéu kién.

Ti€p dén Céng u6c s6 102 nam 1952
(Diéu 21) qui dinh nhimg d6i twong dugc
hudng trg cip that nghiép bao gom:

a) Nhiing ngudi lam coéng an luong duge
qui dinh, téng s6 it nhit chiém 50% toan bd
nhitng ngudi lam coéng in luong;

b) Hodc moi ngudi thudng trd ma phuong
tién sinh song trong khi truong hgp that
nghiép xdy ra khong vugt qud gidi han vé
muc trg cidp duge qui dinh tai Diéu 67 cua
Cong wéc;

¢) Hoac, néu cic quéc gia did c¢6 ban
tuyén bo vé bao luu tam thoi diéu khoan trg
cdp that nghiép cua Coéng ude thi nhilng ngudi
duge hudng tro cip that nghiép phai bao gém
nhimg ngudi 1am cong an luong ma téng s6 it
nhat chiém 50% toan b{ nhimg ngudi lam
cong an luong lam viéc trong cic co so cong
nghiép dang sir dung 20 nguoi trd lén.

Tu hai Cong udc trén, ching ta 6 thé rit
ra mot s6 nhan xét sau:

- D6 neomg tham gia bdo hiém thdt nghiép
14 nhitng nguoi 1Am coéng an luong. Tuy nhién,
tuy vao diéu kién kinh t€ - xa hoi clia mdi quéc
gia c6 thé md rong thém déi tuong.

- D6i tuomg hucng bdo hiém thdt nghiép 1a
nhiing ngudi di tham gia bao hiém that nghiép,
¢6 kha nang lam viéc va sin sang lam viéc.

Trudc tinh hinh that nghiép trén thé gidi
ngay mot gia tang, dac biét 1a tdng 16p thanh
nién, nhitng ngudi 1an dau tim ki€m viéc 1am,
céc nha kinh t€ clia T8 chitc Lao dong quéc t&
cho rdng: cdc chinh sdch kinh t€ va x3 hoi cdn
dat t6i sy ting trudng kinh t€ bén vimg, on
dinh, khong lam phat va c6 nhitng bién phap
mém déo dé dé dang thich ung véi nhimg
thay déi cha nén kinh t&, tao dugc nhiéu viée
1am cho ngudi lac dong nham chéng lai tinh
trang thit nghiép ngodi mong mudn cia
ngudi lao dong. Cong ude s6 168 “Cong ude
v€ xic tién viéc lam va bao vé chong lai that

nghi¢p” dwgc Té chitc Lao dong quéc té

' Bo Lao dong Thuong binh va X4 hoi (1993), Mat
s6 cong udc coa 16 chifc lao dong qudc t€, Ha Noi,
Tr130.
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(ILO) théng qua 1988 nhim bé sung, hoin
chinh cdc Cong udc va khuyén nghi trude dé
trong linh vuc viéc lam va chong that nghiép,
tai Diéu 11 qui dinh: “Nhimg ngudi duge bao
vé s& gébm nhiing ngudi lam cong an luong
theo qui dinh khoéng it hon 85% toan bo
nhiing ngudi 1am cong an luong, ké ca nhing
ngudi lam cong an luong khu vuc cong cong
vd nhing ngudi hoc nghé” ''. Ngodi ra, tai
Diéu 26 con dua ra mot s6 diéu khoin dac
biét dé dp dung véi mot s6 loai lao dong méi
xin viéc lan dau, hoac khong duge xem Ia that
nghiép, hoac chua bao gio, hoac khong duoc
tham gia chuong trinh bao vé& nguoi that
nghiép...

Ngay nay, nhiéu nudc di trién khai mot
56 ché do bao hiém xa hoi mét cach doc lap,
trong dé cé ché do bdo hiém that nghiép,
song déi tuong cla bao hiém that nghiép cling
‘giong doi tuong cua cac ché do khac trong hé
théng bao hiém xi hoi, d6 1 ngudi lao dong;
dot neong tham gia bdo hiém ciing la nguoi
lao dong va nguot sit dung lao dong, song doi
tiong nay rong hay hep con tuy thuoc vao
diéu kién cu thé' va qui dinh ciia timg nude”,

Theo kinh nghiém clia cdc nudc, doi
tuong cha bao hiém that nghiép 1a nhing
ngudsi lao dong bi that nghiép phai cé thoi
gian lao dong nhat dinh, & linh vuc nganh
nghé nao dé va lam trong cd s& ¢d qui mo lao
dong theo qui dinh. Vi du nhu & Han Quéc,
chuong trinh bao hiém that nghiép duoc trién
khai tir nam 1995, lic dau chi bao gém nhing
doanh nghiép vdi 30 lao dong trd 1én loai triy
mot s6 loai hinh lao dong quan trong, dac biét
la nhimg ngudi lam viéc bdn thoi gian va

ngudi lao déng hudng tién luong ngdy véi it -

hon 30,8 gid/tuan. Véi pham vi dp dung duoc
md rong do anh hudng cta cude khing hoang
tai chinh chau A da anh hudng nghiém trong
dén tinh hinh kinh t&-xd hoi dit nudc nay.

"' Bs Lad dong Thuong binh va Xa hoi (1994), Mot
sG cong udc cha td chic lao dong quéc 1€, Ha Noi,
Tr.276.

3 Truemg Dai hoc kinh t€ quéc dan (2004), Gido trinh
bao hiém, Nxb Théng k&, Ha Néi, Tr.93.

OUY DINH VE BAO HIEM ...

That nghiép da xay ra & mmic chua timg cd, da
anh hudng dén cic khu viuc ma luc Iugng lao
dong truéc day thuong lam nhiing cong viéc
dugc bio ddm. Chuong trinh bdo hi€ém that
nghié¢p dd dugc md rong ra, dén thang
10/1998 cic doanh nghiép cé mot ngudi lao
dong trd 1én déu thude doi twong 4p dung.
Cuoi cung tir thang 6/1999 lao dong ban thoi
gian va hudng tién luong ngay cd viéc lam tir
mot thang trd 1én ciing thuoc doi tugng cha
chuong trinh'*,

O Trung Qudc, bao hiém thit nghiép
dugc dp dung tir nam 1986 déi vdi nhiing
ngudi lao dong mdi tuyén dung vao doanh
nghiép Nha nuéc. Sau mot sé 1an stra déi, dén
nam 1999, Chinh phi Trung Quoc da thoéng
qua “Diéu 1é bao hi€ém that nghiép”. Diéu lé
bao hiém thét nghiép 4p dung déi véi tat ca
lao dong & thanh thi, lao dong trong cic
doanh nghi¢ép Nha nudc, doanh nghiép twr
nhén, doanh nghiép c¢é vén diu tu nudc ngoai
va nhiing nong dan lam hop dong trong céc
doanh nghiép nay”. & Cong hoa lién bang
Diic, vé nguyén téc, 14t ca nhimg ngudi lao
dong trén co s& hop dong nhu: cong nhan,
nhan vién hodc nhimng ngudi dang di hoc cling
nhu chu cua ho, khéng phu thudc vao mic
thu nhap, déu 1a d6i tugng bét budc tham gia
bao hiém that nghiép. Theo co ché hién hanh
cua Chinh phu Cong hoa lién bang Dic, cong
chitc Nha nudc 1a déi twgng duy nhit khong
cin tham gia bao hiém that nghiép vi thoi
gian phuc vu trong Nha nudc 1a cd doi. Hoc
sinh, sinh vién va ngudi lao dong lam viéc
dudi 18 gid trong tuan hoac cé muc thu nhap
it hon 1/7 thu nhap trung binh cua tat ca thanh
vién cha bdo hiém that nghiép ciling khéng
tham gia loai bdo hiém nay'®. Theo qui dinh
cia Van phong thong ké lao dong cia Hoa
Ky, nhitng nguoi thit nghiép 1 nhitng nguoi

" Vién lao dong Triéu Tién (2001), Khing hodng
kinh t&, hé trg thu nhap va nhitng: chuong trinh tao
viéc lam: Kinh nghiém cia Triéu Tién, Tr.101.

'S Anh Linh (2003), Béo hiém that nghiép cia mot so
nudc, Lao dong va X3 hoi (206+207+208), Tr.62.

'® Pham Thédi Duong (2001), Bo hiém that nghiep &
CHLB Diic, Tap chi Bao hiém x4 héi, (1), Tr.33-34.
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tir 16 tudi trd lén trong vong mot tudn tham
dd ma van khong c6 cong an viéc lam, da
thuc hién nhimg bién phdp cu thé dé kiém
viéc trong khoang 4 tudn truéc khi dam thoai
va san sang di lam. Nhilng ngudi dang cho
got lai di 1am & noi ¢ sau khi bi sa thai hang
loat hodc dang chd duge lam & noi méi sau 30
ngay cling déu coi la that nghiép, khéng phu
thudc vao viéc ho cod tich cuc di tim viéc hay
khong. Nhitng ngudi trude diay khong thude
trong s6 ngudi di 1am, thi chinh thic duge coi
la that nghiép néu ho dang ¢ gang di tim
viéc. Mat khac, nguoi nao truge diy da di
1am, nhung trong thdi diém hién tai khéng di
lam va ngimg tim ki€ém cong an viéc lam, thi
khong duge tinh 1a doi tuong that nghiép va
do d6 khong c6 quyeén nhan trg cdp theo
chuong trinh dén bl that nghiép"’.

Nhu vay, déi tuong tham gia bao hiém that
nghiép clia cic nude chi bé hep trong pham vi
nhitng ngudi lao dong la nhimg ngudi lam
cong an lwong trong cic doanh nghiép hoac
lam viéc theo ch€ do hop dong lao dong trong
cac c¢o quan nha nudc. Con cong chic Nha
nude, luc hegng vii trang, nhitng nguoi lao
dong doc lap khong cé chu, nhilng ngudi lam
thué theo mua vu khong thudc doi tuong tham
gia bao hiém that nghiép.

Cin ¢t trén céc qui dinh ciia JLO vé that
nghiép, ciing nhu tham khdo kinh nghiém
thuc tién thuc hién bao hiém that nghiép cla
mét s6 nudc trén thé gidi, chiing t6i cho rang:
Trong giai doan trudc mdt, ¢ Viét Nam, doi
neong hwong bdo hiém thdt nghiép gom nhiing
nguoi lao dong 6 tham gia quan hé lao ddng,
cé hop dong lao dong hay hop dong lam viéc,
c6 déng bdo hiém thdt nghiép, ndm trong giét
han dé woi lao déng va bi mdt viéc lam.

2. Diéu kién, miic tro cdp va thoi gian
hudng tro cdp bdo hiém thdt nghiép

a) Piéu kién huong tro cdp bdo hiém
thdt nghiép

Rii ro thuéc pham vi bdo hiém that
nghiép 1a rti ro nghé nghiép, rui ro viéc lam.

"7 Kim Cic luge dich (2001), Bao hiém that nghiép &
M#, Thong tin khoa hoc Lao dong-Xa hoi (1), Tr.16.
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Ngudi lao dong tham gia bao hiém that nghiép
bi mét viéc lam s& dugc hudng trg cédp bao
hiém that nghiép. So véi cdc ché do bao hiém
khdc, trg c4p bao hiém thdt nghiép phai thoa
min cdc diéu Kién can va du tic 1a nhitmg diéu
kién trude khi that nghiép, nhitng diéu kién
lién quan dén that nghiép va nhimg diéu kién
phéi c6 trong qué trinh huéng bao hiém thét
nghiép. Trg cip bio hiém that nghiép 13 mic
trg cdp thay tién luong cho ngudi mét viéc lam
dé ho én dinh cudc séng va c6 diéu kién tham
gia vao thi truong lao dong.

Trén co s& qui dinh cia cidc Cong ude
qudc t&, cdc qudc gia thanh vién qui dinh diéu
kién dé hudng trg cip bao hiém that nghiép
phlt hop véi diéu kién nudc minh. Thong
thudng cdc diéu kién dé ngudi lao dong duge
hudng trg cip bao hiém that nghiép bao gom:

+ Ngudi tham gia bao hiém phai nop phi
bdo hiém trong mot thdi gian nhat dinh va
tham gia déng bdo hiém trong mot thdi gian
t6i thi€u. Viéc qui dinh thdi gian t6i thiéu 1a
bao nhiéu tuy thudéc vao mdi nude. Vi du:
phdp luat cua Cong hoa Phdp qui dinh thoi
gian 16i thiéu déng bao hiém cha ngudi lao
dong 1a 3 thang trong 12 thiang cudi trude khi
that nghiép; Con & Nhat Ban, phdp luat qui
dinh ngudi lao dong ¢6 6 thang tham gia vao
hé théng bao hiém trong 12 thdng cudi cling
(hoac 1 nam déng bao hiém trong 2 nam cudi
cho cdc déi tugng lao dong ban thoi gian)..."*

+ Phai dang ky that nghiép, dang ky tim
viéc lam tai co quan lao déng c6 thim quyén
do Nha nudc qui dinh. Chéng han, & Nhat,
ngudi that nghiép nhit thiét phai dang ky tat
co quan bao dam viéc lam qudc gia, c6 kha
nang lam viéc va san sang di 1am néu nhan
dugc cong viéc. Viéc dang ky phai duge lam
thudng xuyén 4 tuan mot lan. Hodc & Anh qui
dinh, nguoi duge trg cap thét nghiép da dang
ky véi van phong lao dong, c¢6 nang luc va
kha nang lam viéc, tich cuc tim viéc lam va
¢6 mot ban hop dong tim ki€ém viéc lam méi

'® Social security programs Throughout the world
1999.



nhédt"...Viéc dang ky nay gitip cho co quan
lao dong theo ddi, quan 1¥, kiém sodt dugc s6
ngudi that nghiép cling nhu ddm bao chi tra
trg cdp ding doi tuong.

+That nghiép khong phai do 16i clia ngusi
lao dong: trong trudng hop nay ngudi lao
dong phai chimg minh duge viéc that nghiép
khong do 16i cla ban than ho. Cic nudc déu
dua ra cdc tiéu chi xéc dinh trudng hgp mat
quyén hudng trg cap bao hiém that nghiép véi
cac 1y do nhu: tr ¥y bo viéc khong ¢ 1y do
chinh dang, vi pham ky luat lao dong dan dén
mat viéc...

+C6 s6 bao hiém that nghiép: Sé bdo hiém
that nghiép 12 co s& phap Iy ching nhan su
tham gia bao hiém that nghiép cla ngudi lao
dong bao gdbm miic déng phi va théi han dong.

Bén dicu kién néu trén 13 nhimg yéu 6

“bat buoc phai ¢6 déi voi ngudi lao dong khi
thu hudng ché do bao hiém that nghiép.

b) Miic tro cdp bdo hiém thdt nghiép

Cic Cong ubc qudc t€ va phap luat ve bao
hiém that nghiép cla nhiéu nudc cho thay:
Mifc trg cip bao hiém thit nghiép 1a khoan
tién ma ngudi lao dong (khi mét viéc lam)
nhan dugc tir ¢o quan bao hiém that nghiép
hay co quan quan 1V lao dong chi tra tro cap.
Mitc tro cap that nghiép duge hinh thanh trén
co s0 mitc dong va thoi gian déng chia ngudi
lao dong.

Vé nguyén tae, mifc trg cip bao hiém that
nghiép phai thip hon mic thu nhap cla ngudi
lao dong khi dang lam viéc nhung van phai
dam bao ddi séng t6i thiéu cho ngudi that
nghiép. Cong udc 102 qui dinh mifc tro cip
that nghiép 1a ty 1& % so véi tdng s6 tién
luong clta moét nguoi lao dong nam giéi thanh
nién thoéng thudng va so véi mic phu cép gia
dinh tra cho mét ngudi lao dong thit nghiép
¢6 ganh ning gia dinh giéng nhu ngudi duge
hudng mau (ngudi thy huong mau 1a ngudi cé
vo va hai con dugc hudng ty 1& trg cip thét
nghiép 12 45% - Dicu 66 va phu lyc kém theo
phan XI).

¥ Social security programs Throughout the world
1996,

G Mong C8, Luat vé trg cdp bao hiém
thit nghiép (1994) qui dinh: “Ty lé trg cdp
bao hiém thit nghiép duoc tinh dua trén %
muc luong hoac thu nhip binh quéin 3 thang
cudi clia nguoi that nghiép va dva vao théi
gian déng bao hiém that nghiép néu thoi gian
dong: T | dén 5 nam ty 1é tro cdp 1a 45%; Tu
5 d&n 10 nam ty I& trg cap 1a 50%; Tir 10 dén
15 nam ty 1é trg cdp la 60%; Tu 15 nam trg
leén ty 1é trg cap 1a 70%. Mikc trg cap t6i thiéu
ciing khong duge thdp hon 75% mic luwong
t6i thiéu do chinh phii qui dinh” (Diéu 3) *.
Tai Nhat mic hudng tir 60% dén 80% midc
luong tién cong ngay (ty 1¢ nay s& cao hon d6i
v6i ngudi c6 thu nhap thap); 50% dén 80%
cho ngudi that nghiép trong khoang dé tudi tir
60 dén 64. Miic trg cap t6i thiéu & miic 3.260
yén mot ngay (2.610 yén cho déi tugng lao
dong lao dong ngan han) va t6i da 1a 10.900
Yén. Khoan tr¢g cdp nay s& dugc tra sau 7
ngay cho dén tir 90 dén 300 ngay tuy thudc
vio do dai cha thoi gian déng bdo hiém, tudi
tic, twong lai viéc 1am va cdc yéu t6 khac ',

Thanh phé Bic Kinh (Trung Qudc) mic
hudng bao hiém thédt nghigp duoc cap phdt tir
70% dén 90% mic luong t6i thiéu trong
thanh phé. Cu thé nhu sau:

- Thoi gian déng tién lién tuc chua tron 5
nim s& hudng 70% clia mitc lvong t6i thiéu;

- Thai gian déng tién lién tuc trdon 5 nam
nhung chua dugec 10 nam s€ duge hudng 75%
clia muic luong t6i thiéu;

- Than gian déng tién lién tuc tron 10 nam
nhing chua duge 15 nam s€ phat 80% cua
mtc luong t3i thiéy;

- Thoi gian déng tién lién tuc trén 15 ndm
nhung chira duge 20 nim s& phat 85% cia
mifc luong t6i thiéu;

- Thoi gian déng tién lién tyc trén 20
nim s& phit 90% cla mitc luong t5i thiéu

 (Diéu 19)2.

%0 State Social Insurance General office (2001), Social
Insurance legistion, Ulaanbaatar, Tr.76-77.

2 Japanese economy & labour series No.3 (1997),
Employment Insurance law, The Japan Institute of
labour. Tr.79-80.

2 Dur 4n NaSi (2002), Bao hiém that nghiép thanh phé
Bac Kinh duge thong qua trong hoi nghi thudmg vu 17.
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Ciing nhu Bic Kinh (Trung Quéc), & Ha
Lan tra trg cap bao hi€ém that nghiép vira can
ci vao tién luong t6i thi€u vira can o vao
mifc Juong cudi cung trude Khi bi that nghiép.
Khac véi cac nude trén, mot s6 nudc mic trg
cdp bao hiém that nghiép xdc dinh theo ty 1&
gidm dan so vdi tién luong thang cudi cling
nhu & Cong hoa Séc qui dinh: “Trg cap bao
hiém that nghiép dugc tinh bing 50% tién
luong thang trong sudt 3 thing lam viéc dau
tién; 40% cho 3 thang ti€p theo; 60% trong
trudng hop ngudi lao dong phai dio tao lai™™'.

& Hungari muc tra tro cap béo hiém that
nghiép giam dan theo thdi gian thit nghiép
“Ngudi that nghiép nhin duge 70%luong thuc
linh cho nam dau tién va 50% cho nam thia
hai” *. Chi riéeng & Anh i x4c dinh mot mitc
huong trg cap chung cho moi doi tugng (32,75
bang/tuan}). Ngoai ra, mt s6 nudc ciing can ci
vao diéu kién hoan canh gia dinh dé x4dc dinh
miufc hudng tro cAp nhu: Bi, Phan Lan...

c) Thoi gian huong tro cdp bdo hiém
thdt nghiép

Thoi gian hudng trg cdp bio hiém thit
nghiép t6i da phu thude chi yéu vao yéu té tai
chinh, vao qu¥ bao hiém va thdi gian tham gia
bao hiém thit nghiép, ngoii ra con phu thudc
nhiéu vio cdc diéu kién kinh t€ - xa hoi khéc.

Cong udc s6 102 cha ILO qui' dinh: “viéc
chi tra trg cdp that nghiép cé thé gidi han & 13
tudn trong thot ky 12 thang, néu ngudi duce
bao vé 14 nguoi 1am cong an luong; 26 tuin
trong thoi ky 12 thang, néu nguoi duge bao vé
la ngudi thudng trd ma cic phuong tién sinh
song trong khi trudng hgp bio vé xdy ra
khong vuot qua gidi han qui dinh” (khoan 1
bicu 24).

Con theo Cong uéc s6 168 cha ILO di bd
sung Cong udc 102, cdc qudc gia thanh vién
¢ thé gidi han thoi gian chi tra trg cap that
nghiép 141 26 tuidn cho moi ky thit nghiép,
hodc t61 39 tuan trong mdi giai doan 24
thang. Néu qudc gia thanh vién dua ra ban

3 social security programs Throughout the world
1999, Tr.102.
* Social security programs Throughout the world
1999, Tr.167
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tuyén bd bao luu qui dinh nay, thi thdi gian
chi tra trg cdp c6 thé gidi han téi mot tudn cho
mdi thai ky 13 thang, hodc trung binh 13 tuin
néu phdp luit nude d6 qui dinh rang thoi gian
ddu tra trg cdp s thay déi theo do dai thdi
gian 1am viéc (Diéu 19).

Trén co s qui dinh cha Cong ude qudc
t€, cac nudc qui dinh thoi gian tra trg cap la
khdc nhau.Thong thudng & cdc nudc, thoi han
hudng khoang tir 12 tudn dén 52 tuan 1& nhu:
Cong hoa liéen bang Piic 13 tuan, Anh 24
tudn, Italia 180 ngay, Canada 36 tuan, Ao 20
tudn... Tuy nhién, ciing ¢é6 mot sé nudc qui
dinh th&i gian dé hudng trg cdp bao hiém that
nghiép rat chat ch& Chang han nhu: Trung
Quéc qui dinh: trg cdp bao hiém that nghiép
s€ dugc hudng trong vong 12 thang néu ngudi
bi that nghiép dd déng gép vao qui bdo hiém
that nghiép trong thoi gian tir 1 dén 5 nam;
nhimg ngudi dong bao hiém that nghiép tir 5
dén 10 nam thi hudéng trg cap that nghiép t6i
da 1a 18 thdng. Nhiing ngudi déng bao hiém
that nghiép trén 10 nam thi sé dugc nhan toi
da 1a 24 thang. Khi ngudi lao dong lai bi that
nghiép sau khi da tim dugce viéc lam thi thoi
gian dong gop cho qui s€ dugc tinh todn lai
trén co sO xem xét khoang thoi gian ho da
nhian bao hiém that nghiép trudc day, tuy
nhién muc téi da ciing khong duge vuot qui
24 thdng ».

Nhin chung, thoi han hudng trg cap bao
hiém that nghiép phu thudc vao thdi gian
déng phi bao hiém that nghiép nhumg thdi han
huong trg cdp khong dai. Tuy nhién, nhiéu
nude con qui dinh mot khoang thoi gian tam
chd chua duge trg cép tir 3 dén 7 ngay (Thuy
Dién qui dinh tam chd 13 6 ngdy). Cich qui
dinh nay lam giam nhe tai chinh cho qui bao
hiém va don gian hoa khau quan 1y trong
trudng hgp that nghiép ngan ngay.

3. Quy bdo hiém thdt nghiép

Qui bao hiém that nghiép 12 mét qui tién
1& tip trung duoc hinh thanh tir sy déng gdp
clia cdc bén tham gia quan hé bdo hiém that
nghiép va diing dé chi trd trg cdp cho ngudi

 Anh Linh (2003), Béo hiém that nghiép chia mot so
nude, Lao dong va Xa hai (206+207+208), Tr.61.
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lao dong khi bi that nghiép theo qui dinh ctua
phdp luat nhim dua ngudi that nghiép sém trd
lai thi trudng lao dong. Phép luat dicu tiét viée
thanh lap quy bdo hiém thdt nghiép bing hai
loai qui dinh: nhitng qui dinh vé déng bao
hiém va nhimg qui dinh vé quan 1y qui bao
hiém. Pa s6 cac nudc dang phat trién, viéc lap
qui bao hiém that nghiép gém 3 bén: ngudi sir
dung lao dong, ngudi lao dong va Nha nudc.
Tuy theo diéu kién Kkinh t&€ -xd hoi cla timg

QUY DINH VE BAO HIFM ...
nudc ma méi quéc gia ¢6 qui dinh vé mikc do
déng gop va cach thirc déng gép vao qui bao
hiém. Hau hét cic quéc gia qui dinh miic
dong gép bao hiém that nghiép trong luat tai
chinh dé ddm bdo an toan va chac chan cho
qui hoat dong. Mitc do doéng gdp vao qui bao
hiém that nghiép clia cac nudc trén the gidi la
khong giéng nhau (xem bang duéi day).

Mitc do dong gép qui bao hiém that nghiép
cua moét s6 nudc trén thé gict (tinh dén nam 1999)

Ty 1é dong gop
(%) Ngan sach
Nuée Ngudsi Ngudi sit dung Chung Nha nuéce
lao ddng lao dong
Pric 3,25% 3.25% 6,5% bit thiéu
Phap 2.21% 3.97% 6,18% bit thigu
Ue khong phai dong khéng phai déng khong phai déng Nha nuédc chi
toan bd
Ba Lan khong phai déng 3% 3% bi thi€u
Nhat 0,55% 0.9% 1,45% Nha nudc cap
' 39%
Nga khong phai dong 1,5% 1,5% bil thigu
Trung QUOC 1% 2% 3% bl thiéu
Ao 3% 3% 6% b thigu

(Social security programs Throughout the world 1999)

Qua trinh tao 1ap qui bdo hiém that
nghiép & mot sd nude cho thdy, quy bao
hiém that nghiép chi y&u do ngudi sir dung
lao dong va ngudi lao dong dong gop, trong
truong hop thi€u thi Nha nuée cdp bu (nhu
Cong hoa lien bang Duc, Phdp, Trung
Qudc...) hoac cling ¢ nuéc ngudi lao dong
va ngudi st dung lao dong khong phai déng
ma Nha nudc chi toan bd (nhu Uc) hoac ¢
nudc chi ¢é ngudi st dung lao déng dong
(nhu Ba Lan, Nga...). Ty lé déng bdo hiém
that nghiép phu thudc vao ty 1& that nghiép.
Thoi gian hudng va mic hudng trg cdp bao
hiém th4t nghiép con phu thudc vao ndi dung
sit dung qui bao hiém that nghiép. Néu cg
dinh mudc hudng va thoi gian hudng thi ty 1é
d6ng bdo hiém that nghiép s& phu thudc tryc
ti€p vao ty & that nghiép.

Qua kinh nghiém thuc hién bao hiém
that nghiép & cdc nuéc phdt trién ciing nhu
dang phat trién, c6 thé thdy bao hiém that
nghiép 12 mot nhénh clia ché do bao hiém xi
héi nhung ché dé bao hiém that nghiép dugc
tao thanh qui riéng va gan bé chat ché véi
cac bién phép thi trudng lao dong. Viéc quan
1y qui bao hiém that nghiép thudng do B
Lao dong quan ly nhw: Cong hoa lién bang
buc, Hoa Ky, Trung Quéc, Nhat, Hungari,
Pan Mach...Tuy nhién, ¢6 nuée lai do co
quan bao hiém that nghiép quan 1y nhu :
Phdp...hodc c6 nudc do co quan bao dam xa
hot quan ly nhi: Ha Lan, Ba Lan...Nhin
chung, da phan & ciac nudc hién nay quan ly
qui bdo hiém that nghiép do co quan lao
dong dam nhan.
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