BAN VE CHUC NANG
CUA HOAT PONG CONG CHUNG, CHUNG THUC

Trc}ng nhilng nam gan day, khi bo
miy nhi nudc ta duge cung cd, xay
dung theo mo hinh nha nude phip quyén xa
hoi chu nghia thi mot s6 co quan nha nudc
di duge thanh 1ap mdi hoac tai thanh lip
nhiam ddp tng cdc yéu ciu khdch quan trong
tinh hinh méi. Hé thong cdc co quan cong
ching (Phong cong ching) la mot trong
nhitng co quan ndy. Vé nguyén tic, hoat
dong cong ching, chimg thue & moét hoat
déng bé tro tu phdp nham tao lap v xdc
nhian nhimg hep dong, giao dich ma phip
ludt bat budc hay duong su tu nguyén yéu
cdu duge cong ching, ching thye. Cu thé
hon, biang hoat dong chuyén mon nghiép vu
clia minh, cong chitng vién, ngudi ¢é tham
quyén ching thuc di tao lap ra nhimg "cong
ching thu”, mot loal van ban cd gid tri phap
1y cao, khong nhimg cd gid tri chiing ¢ ma
con ¢d gid tri thyc hién déi véi cic duong su
tham gia giao két cling nhu déi véi cdc co
quan nhd nudc cd lién quan, DE dat duge
muc dich nay, nhitng van ban cong ching,
chimg thyc (tic 1a nhiing "cong chimg thu™)
khéng nhitng phai thé hién duge ddy do,
chinh xidc ¥ chi cba cdc bén tham gia giao
k&t ma nd con phai phit hop véi cdc quy dinh
cua phip luat ca v¢ mat hinh thic lan ndi
dung. Dac biét nhiing théng tin, quyét dinh
hay su thoa thuiin cia cic bén tham gia giao
kél giao dich, hop ddng dugc theé hién trong
vin ban cong ching, vin ban ching thuc
phai duge dam bao chinh xdc mot cach tuyét
déi. Vay dé dam nhéan nhiém vu nay, nhimg
cong ching vien, ngudi cd thim quyén
chimg thuc phai thuc hién nhilng céng viéc
cu thé nio khi chimg nhin, chimg thue mét
hop doéng, giao dich. Chinh xdc hon, chic
niang cua hoat déng cong ching, ching thuc
la gi?

" Phéng Cong chimg s¢ 2 TP Hi N
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I. Chitc ndng soan thdo (tao ldp) va
chitng nhdn, chitng thuc cdc van ban cong
chitng, van ban chitng thue.

C6 thé noi tao lap va chimg nhan, chimg
thuc hop déng, giao dich 14 mdt trong nhimg
chic ning co ban nhét cta cong chimg vién
va ngudi ¢ thim quyén ching thuc. Trd lai
vdi lich sir nganh cong chitng, ching thuc
cua Viét Nam noéi riéng va trén thé gidi ndi
chung, chiing ta cé thé nhin thiy nghé cong
chimg da xuat hién tir rit sém. Vao thoi Hy
Lap, Ai Cap co dai di xufit hién cdc w s§
(theo tiéng Latin 14 “*Scribae™) cd hoc chuyén
ghi chép lai cdc ghi nhd, vin ban, quyét dinh
cho cdc su kién quan trong va cap ban sao
ciac tai liéu cong (Public documents) ciling
nhu cdc tal liéu tu (Private documents). Dén
thai ky La M co dai, nhitng ngudi niy duoc
goi i cdc “Tabellions™ va cira hang cua ho
did duge dung lén tai cho cia ngudi La Ma.
Mot s& cac “Tabellions™ da trg thanh nhiing
cong chic tai Vién Nguyén ldo va Toa dn dé
ghi chép, luu gilt cdc tai ligu lién quan dén
vigc xét x{t va cdc sdc ludt. Nhu vay su ra
doi, tn tai va phdt trién cia nghé cong
chitng di cung véi su ra doi, hinh thanh v
phat trién cha Nha nudc vi phdp luat La Ma
cd dai. Lich sit hinh thinh va phdt trién nghé
cong chimg & nudce ta cling cd nhing dic
diém nhét dinh. Duéi thdi phong kién, do
trinh do din tri con thip nén bén canh nhiing
ngudi ditng dau cac don vi hanh chinh cédc
cip thuding ¢6 mot (hay nhiéu) ngudi lam
cong viée lip cdc khé udc mot cach chuyén
nghiép hay khéng chuvén nghiép cho ngudi
dan khi ho tham gia vao cic giao dich trong
xd hoi. Diéu nay ching & & nudc ta nghé
cong chitng dugc phoi thai tir ral sém. Tuy
nhién, chi dén thdi ky Phép thude thi cong
ching - véi tu ciach 1a mot thé ché - mdi



ducc hinh thinh & Viét Nam, va ké tir d6 dén
nay cong ching Viét Nam di ¢ mét lich sir
hinh thanh v phat trién khodng gan 80 nam.
Nhu viy, cho di lich sir hinh thanh va phit
trién cla nganh cong ching ¢ moi qudc gia
cd nhimg nét riéng nhung chiic ning ghi
chép, soan thio van ban da xuit hién cung
vGi su ra dii cia nghé cong chimg. Qua
nghién ciu cdc quy dinh hién hanh vé cong
chimg, chimg thuc ¢ nudc ta cho thdy chic
nang soan thio, tao lip cde vin ban cong
chimg, ching thyc cua céng chimg vién,
ngudi ¢é thadm quyén ching thuc cling da
duoe quy dinh mot cdch rd rang. Cu thé nhu
sau;

Piém 4, Phin II, Thing tu sb
858/QLTPK ngay 15/10/1987 cta Bo Tu
phip hudng dan thue hién cdc viéc lam cong
chimg néu rd cong ching vién phidi "Kiém
tra ngi dung hop déng” dé xem ndi dung hop
dong "cd diing quy dinh vd phit hop voi phdp
fwat khong".

Khoian 1, Biéu 16, Nghi dinh s6
45/HDBT ngiy 27/2/1991 c¢la Hoi dong Bo
trudmg vé 1o chiic va hoat dong cong ching
Nhi nudc quy dinh nhiém vy cua cong
ching vién "Trie tidp soan thdo hode hdng
din cho duong su soan thdo hop ding v
gldy 1o, néu ho dé nghi'".

Hién nay ¢6 mot s6 v kién cho rang theo
cdc quy dinh hién hinh thi cong ching vién,
ngudi ¢6 thim quyén ching thue khong cé
chiic nang soan thao van ban trong hoat déng
tic nghiép chuyén moén cua minh. Minh
chitng cho quan diém nay 1a mot s6 quy dinh
clia phap luit cho phép duong su ¢d quyén tu
soan thao (vd/hodc yéu cau bén thir ba soan
thdo) van ban céng ching, vin bin ching
thue hodc cde van ban cong ching, van ban
chimg thuc duge soan thio theo mau quy
dinh. Vi du nhu Diéu 7, Nghi dinh s6
45/HDBT ngay 27/2/1991 cia Hoi dong Bo
trudng vé (& chiic vi hoat dong cong ching
Nhi nude quy dinh "Vdn bdn cdng cling
phai thé hién rd rang va theo diing mdu
thong nhdt do B Tu phdp quy dinh"'; Didu 7,
Nghi dinh s6 31/CP ngay 18/5/1996 cua

Chinh phi vé t6 chic va hoat dong cong
chitng Nha nudc quy dinh "Ndi dung céng
chitng phdi dige thé hién ré rang va theo
ditng mau thong nhdt do Bo Tw phdp quy
dinh"; Va Diéu 41, Nghi dinh so
75/2000/ND-CP ngay 08/12/2000 cua Chinh
phi vé cong chimg, chimg thue duge danh
riéng dé quy dinh vé thi tuc v thoi han cong
ching, ching thuc hop déng da duge soan
thao sin. Qua nghién ciiu mot s6 quy dinh
khdc cla phdp luat, cd nhin toi khong nhat
tri voi quan diém trén. Khodn 3, Diéu 41,
Nghi dinh s6 75/2000/ND-CP  ngay
08/12/2000 cGa Chinh phu vé cong ching,
chimg thuc quy dinh "Ngudt thiie fiién cong
chimmg, chimg thue xde dinh ndng hee hdanh vi
ddn su cia ngudi yéu cdu cong cling, chitng
thitc va xét thiy ndi dung hop dong da dige
soan thdao sdn khéng trdi phdp ludt, dao ditc
xd hoéi, thi thiec hién cong ching, chitng
thuee" va "Trong trudmg hop néi dung hop
dong trai phdp ludt, dao ditc xd hoi hode
ditoc soan thdo khéng dar véu cdau, thi hop
ding phdi ditoe sitta doi, bd sung; né ngidi
véu cdu cong chitng, chimg thie khong dong
 vdi vide sita doi, bo sung dé thi khong edng
chitng, chiing thue”. Pac biét, sau Khi tim
hiéu cdc quy dinh vé trich nhiém cd nhin
cia cong ching vién, ngudi ¢é thim quyén
ching thyc khi thuc hién cic viéc cong
chimg, ching thuc - mdt quy dinh cé tinh
nguyén tac va xuyén sudl trong hoat dong
cong chimg, chiing thue & nudc ta ké tir khi
Nghi dinh 6 45/HDBT ngay 27/2/1991 cla
Hoi dong Ba trudng vé 16 chie va hoat dong
cong chimg Nha nude ra doi, ching t6i cho
ring dit c6 1a ngudi truc tigp soan thio, tao
lap ra cdc van ban cong ching, van ban
ching thuc hay khong thi céng ching vién,
ngudi ¢é thim quyén ching thyc déu phii
kiém tra vi chiu trdch nhiém vé ndi dung cla
vin ban cong chiing, van ban ching thue dé.
N6i cach khde, mac di duong su di xuit
trinh mot van ban cong chang, van ban
chitng thue dugc soan thao sin (c6 thé do ho
t soan thao hay do bén thi ba soan thao) thi
cong ching vién, ngudi cd thim quyén

21



ANHA NUOC VA PHAP LUAT SO 2/200

chimg thuc van phai kiém tra.mot cich can
thin, ti mi dé xdc dinh xem noi dung van ban
dd cd pha hop vél cdc quy dinh cua phdp
ludt hay khong, da thé hién o rang, ddy di v
chi cha cidc bén tham gia piao két hay chura.
Trong trugng hop nhitmg van ban do duong
sif xudt trinh chua thoa min nhitng yéu ciu
niy thi céng chimg vién cd trich nhiém gdp
v, hudng din dé nhing ngudi yéu ciu cong
chirng, ching thuc hoan chinh lai cdc van
bin dé. Poi véi nhiang giao dich, hop dong
mi phap luat quy dinh phai duge thé hién
dudi dang mau hop dong thi cong ching
vién, ngudi cd thim quyén ching thuc huéng
dan dwong sy thé hién ¥ chi cla minh theo
cdc mau dé va trong nhitng trutng hop cédn
thiél cong ching vién, ngudi ¢d thim quyén
chiing thuc vin ¢6 thé bd sung mot s& diéu
khoan cho nhitng hgp déng miu nay. (Trén
thuc t€, do cdc hop dong, giao dich rat da
dang véi nhiu diéu khoan, diéu kién giao
dich khdc nhau nén viée st dung mau hop
dong vin con han ch&). Néu duoc duong su
yéu ciu thi cong chimng vién, ngudi ¢6 tham
quyén chimg thuc can o vio ¥ chi cla cdce
bén tham gia giao két cing nhu nhiing quy
dinh cta phap luit & truc ti€p 1a ngudi soan
thiao van ban cho duong su. Do cong ching
vién, nguoi cd thim quyén chiing thyc khong
nhiing dugc trang bi nhimg kién thic phip 1y
can thiét, duge dao tao chuyén siu vé nghiép
vit chuyén mén cong chuing, chimg thuc ma
con cd bé day kinh nghiém cong tdc thuc t&
nén thong thutng nhitng ngudi yéu ciu cong
ching, ching thuc vin dé nghi cong ching
vién, ngudi c6 thim quyén ching thuc soan
thao van ban cong ching, vin bin ching
thuc cho ho khi tham gia giao dich.

Viay viéc soan thao, tao lip van ban cla
cong ching vién, ngudi cé thim quyén
ching thuc cé diém gi khdc bi¢t so véi
nhitng chu thé khic. R& riing hién nay ¢é ril
nhiéu cd nhén, 16 chiic ¢é thé soan thio mot
vin ban cong ching, van ban ching thuc
theo yéu ciu clha duong sy (vi dy nhu nhitmg
ludt gia, lnat su hanh nghé wr viin, nkimg cin
bd cua trung tim trg gidp phap 1y...). Xét
mot cdch tong thé thi viée ai i ngudi truc
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tiép soan thao vin ban cong ching, van ban
chiing thue khéng duge dat ra mi van dé o
day chinh la chat luong cia van ban cong
ching, van ban ching thuc dé mé thoi. Va
dac biét 13 trong nhimg cd nhan ¢é quyén
span thao vin ban cong chimg, van ban
ching thue thi chi duy nhat cong ching vién,
ngudi ¢b thim quyén ching thue duge phédp
ludt trao cho quyén nang xem xét, dinh gid
"chat lugng” cta nhimg vin bin do.

Nhur vay, chic ning soan thao van bén li
mot chiic nang mang tinh truyén théng cua
nghe cong ching, chimg thue nhung dé hoan
tat mdt vin ban cong ching, van ban chimg
thuc thi mdt phin khong thé thigu duoc la
viéc chiing nhan, chimg thuc nhitng van ban
da dugc soan thao nay.

Phin I, Thong tv s6 574/QLTPK ngay
10/10/1987 ciia BO Tu phdp hudng dén cong
tac cong chitng Nha nudc quy dinh "Cédn hé
dige giao thuee hién nhitng viéce lam cong
chiing phai chiu trach nhigm cd nhdn vé viée
lam cua minh, dicge phép ky va sir dung con
ddu ciia Uy ban nhdn dén cdp minh, khi thiee
hién cac viée lam cong chitmg ...

Khoan 2, Biéu 16, Nghi dinh s6
45/HDBT ngay 27/2/1991 cha Hoi déng Bo
trudng vé 16 chifc va hoat dong cong chiing
Nhi nudc quy dinh nhiém vy cia cong
chiimg vién "T'rie 1iép thiee hién cong chimmg,
ky vdn ban cdng chitng, dong ddu Phong
Ciang chimg nha nuwae ",

Khodn 3, Diéu 21, Nghi dinh s6 31/CP
ngiy 18/5/1996 clia Chinh phi vé t6 chic vi
hoat dong céng chimg Nha nudc quy dinh
cong ching vién ¢6 nhiém vu “Trie tiép thire
hién cdng chitng, ky vdn bdn cong chimg...".

Nhu vay, tir nhitng quy dinh cta phip
ludt cling nhu tir thue € cong tic, ching toi
thay viéc ching nhan, ching thuc vin ban
cong ching, van bin ching thuc bac gom
cic khiu: Cong ching vién, ngudi c6 thim
quyén chimg thuc k¥ tén minh viio van bdn
cong ching, van ban ching thuc; Pong diu
1én, diu chirc danh cling nhu con dau trén
mang hinh quéc huy cla co gquan noi minh
cong tic (didu coa phong cong chimg hodc



diu cioa Uy ban nhin dan cdp cé tham
quyén); vao so luu cong ching, ching thuc.
Theo quy dinh cua phdp luat hién hanh, bing
viée chitng nhiin, chitng thyc vilo cdc van ban
(do bat k¥ ai soan thao), cong chimg vién,
ngudi ¢ thim quyén chimg thye di tao cho
nhitg van ban nay mot gid tri phap 1y cao
nhu nhimg vin ban mang tinh céng quyén.
N6i mét cich khdc 1a chinh bing viée chimg
nhan, chimg thuc nidy ma ching ta dé dang
phian biét gita mot tw ching thu (van ban do
cdc bén tu lap) véi mot vin ban coéng chiing,
viin ban chimg thuc.

2. Chite ndng tu van cho nguoi co yéu
cau cong chitng, chitng thuc

Hién nay chiing ta vin chua chinh thic
thira nhén chic ning nay. Trong cic vin bin
quy pham phdp luit chi quy dinh cong chiing
vién, ngudi cé thim quyén ching thuc cé
nhi¢m vy hudng dan trinh tu, thd tuc cong
ching, chimg thue, giai thich quyén va nghia
vu cho cdc bén tham gia giao dich ma thoi.
Cu thé nhu sau:

Diém 2, Phin I, Théng tu sé
858/QLTPK ngay 15/10/1987 cua Bo Tu
phip hudng din thue hién cdc viée lam cong
ching néu & "Dé wrdnh tricng hop do kidng
hiéu phdp ludt, diemg si i gay ton hai dén
guyén va lot ich hop phdp cia minh, khi thue
hién cdc vige lam cong chimg, cdng chitng
vién phdi gidi thich cho duong sie hiéu
quyén, nghia vu va lgi ich hop phdp ciia ho,
ding thei phdn tich cho ho hidu hdu qud
phip IV cia nhitng viée ldm céng chimg
khong thich hop dé”.

Diém 2, Chi thi 56 1106/CT-CC ngay
19/7/1994 clia Bo trudng Bo Tu phdp trién
khai thuc hién Nghi quyét 38/CP cua Chinh
phi vé i cdch mot bude thi tue hinh chinh
trong giai quyét cong viée cla cong din va
16 chic trong linh vuc cong chiing quy dinh
"Nhitng véu cau cdng chimg cia cong dan
va 10 chife ma thi e, gidy 10 con chua ddy
dii hode cong chimg vién va nhitng ngudi
ditore giao tuge hién cong chitng ciia Uy ban
nhan dan huyén ny chor khéng thie hién
cong chimg, thi edn duge gidi thich, hidng

dein cu thé va néi ré Iy do dé cong din va
dai dién cdc 16 chiic khong phdi di lai nhiéu
lin, ldm mét thoi gian céng sie, tién bac".

Khoin 5, Diéu 16, Nghi dinh s6
45/HDBT ngay 27/2/1991 cha Hoi déng Bo
trudng vé 16 chife va hoat déng cong chiing
Nhia nuGc quy dinh nhiém vy cla cong
ching vién "Trudng hop can thiél, gidi thich
cho nguot yéu cdu cong chimg hiéu ré
quyén, nghia vu va lgi ich hop phdp cia ho,
v nghia phdp IV cua viée edng chiig".

Khoan 1, Diéu 21, Nehi dinh s6 31/CP
ngay 18/5/1996 clia Chinh phi vé 18 chic va
hoat déng cong chimg Nha nuéc quy dinh
cong chiing vién cd nhiém vu "Phd bién
trinh ny, thii wie thie hién cong chimg cho
diweng sit theo quy dinh cia phdp ludi" vi
"Gial thich cho nguoi yéu cau céng chitng
hiéw ré quyén, rghia vu vd lot ich hop phdp
cia hg, ¥ nghia phdp ly cia viéc cong
chimg" (Khoan 4).

Khoan 2, Biéu 37, Nghi dinh. s6
73/2000/ND-CP ngay 8/12/2000 cua Chinh
phit vé cong chimg, chimg thuc quy dinh
cong chimg vién, ngudi cé thim quyén
ching thuc phai "Hudng dén thii te, 1rinh
thiee hién cdng chimg, ching thuc cho ngudi
véu cdu cong chime, chitng thice, néu cdn
thiér" va "Gidi thich cho ngudi yéu cdu cong
chitng, chitng thic hiéu ré quyén, nghia vu
va lgi ich hop phip cia ho, ¥y nghia va hdu
qud phdp Iy cia viéc cong chitng, chiing
thue" (Khoan 3).

Nhu viy, mic di phdp ludt thuc dinh
khong quy dinh chi tiét, cu thé nghia vu
vin phdp ludt cua cong chimg vién, ngudi ¢d
thim quyén ching thuc nhung khi thue hién
vige "giai thich", "hudng dan" vé trinh ty, thi
tuc ciing nhu quyén vi nghia vu cho duong
sir khi tac nghiép, cong ching vién, ngudi ¢
thim quyén ching thuc di thue hién cong
vige clia mét nha tr van thue thu, Tir nhing
quy dinh trén cua phap luit cing nhu tir thue
t& cong tac, ching toi thay chiic ning tu vin
cia cong chitng vién, ngudi c6 thim quyén
ching thuc ¢6 nhitng dac diém sau:
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- Khic véi nhimg chuyén gia phap ¥
hanh nghé tu vin chuyén nghiép cd the tap
chung tur vin trong mdt hodc mot o6 linh vuc
chuyén biét, viéc tu vin cua cong chimg vién,
ngudi cé thim quyén chimg thuc ¢d thé dan
trai, lien quan dén nhiéu nginh luat, nhiéu
quy dinh khdc nhau nhung lai chi nham muc
dich phuc vu gidi quyét cho mot yéu ciu cong
chiing, chiing thuc cu thé. Vi du khi duong su
¢d yéu ciu cong chimg, chumg thue mat hop
déng mua bdn nha thi cong ching vién, nguin
¢d tham quyén ching thue khong nhiing chi
ty vin, gidi thich nhitng quy dinh cla phdp
luat vé viéc chuyén dich bat dong san mé con
phai tu vin nhing quy dinh vé hon nhan, gia
dinh (tdi sin chung, tai san néng cua v,
chéng), nhitmg quy dinh cta phdp luat vé thira
ké (rong trudng hop mot trong cic sd hiu
chti bi chét); cde quy dinh vé uy quyén (khi
viéc mua bdn cin nhi dé dugc thiét lap théng
qua ngudi dai dién); cde quy dinh vé thi hinh
an din su (khi cd bén dang phai chap hinh
hinh phat ta)... Tuy nhién diém ding luu ¥ &
day chinh 14 viéc cong chimg vién, ngudi cd
thim guyén chimg thuc chi tr vin nhimg vin
dé ¢6 lién quan truc ti€p dén viéc mua bin
chinh cén nhi dé ma théi. Noi cach khic,
cong ching vién, ngudi ¢é tham quyén ching
thuc khong cé trach nhiém phai tr van nhimng
van dé khong lién quan dén mot yéu ciu cong
chiing, ching thuc cu thé. Cong viéc tu vén
clia cong chimg vién, ngudi ¢ tham quyén
chiing thuc chi tap trung xoay quanh va nham
phuc vu viéc gidi quyét mot yéu ciu cong
chiing, chimg thue da duoc xdc dinh.

- Khong nhimg chi tu vin phip luit mot
cach don thudn, cong ching vién, ngudi cd
thim quyén ching thuc cdn chinh la nhimg
cd nhin hudng din ngudi cd yéu ciu cong
ching, chimg thuc dp dung phdp luat, la
ngudi true Uép dua phap luat vao trong cude
song. Can o vio mot yéu ciu cong ching,
ching thuc cu thé, cong ching vién, ngudi
¢6 thim quyén ching thue, sau khi da xem
xét cdc quy dinh hién hinh cta phdp luit,
dira ra nhitng phuong dn dé gidi quyét yéu
ciu cong chimg, ching thue nay. Thém vao
dé, bang kién thiic ciing nhu kinh nghiém
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cong tdc clia minh, cong chimg vién, ngudi
c6 tham quyén ching thuc con gép v kién
nham gidp ngudi ¢é yéu ciu coéng chimng,
chimg thuc chon lua mot phuong thiic ap
dung phdp luat don gian nhit, thuin tién
nhil, dé thue hién nhat ma van bao dam dugc
cdc quyén, lgi ich hop phdp cta minh. Trong
mot 50 trudmg hop can thiét, cong chimg
vién, ngudi cé thim quyén ching thuc con
déng vai trd 13 nguisi trung gian dé gidp cho
nhimg bt dong (néu cd) cia cic bén tham
gia giao dich xich lai gan nhau, dua ra nhing
phuong dn hop 1§ va hop phdp nham bao vé
quvén, loi ich coa ho. Thong qua tu van,
céng ching vién, ngudi cé thim quyén
ching thuc di gidn tiép ning cao su hicu bidl
phdp luat cla ngudi yéu cau cong chimng,
ching thue va tir d6 dd gdp phan thue hién
cong tac tuyén truyén, phd bién gido duc
phdp luat cho ngudi dan.

- Muc dich ma bit ky nhi tu viin nao
hudng dén ciing la viée 161 da hod lgi ich cho
than chi cda minh va & mét 56 trnuong hop thi
viée 161 da hod lgi ich cua bén nay sé lam
thiét hai dén loi ich cta phia bén kia hodc 1ot
ich cla bén thi ba. Tuy clng lam cong tac W
vin nhung cong chimg vién, ngudi cd thim
quvén chimg thuc phdi tuan tho chat che
nhimg quy dinh cta phdp ludt va khong dugic
phép thién léch, nghiéng vé quyén loi clia bit
ky bén nao. Trong moi trudng hop, vai tro
trung gian cua cong ching vién, ngutn b
tham quyén ching thue clng duge dat lén
hing ddu. Cin ¢ vao cdc quy dinh cla phip
luat, cong chimg vién, ngudi cd thim quyén
chimg thue phédi dua ra nhitng giai phap co lgi
nhit cho cd hai bén. Tham chi, trong trudng
hop néu do v tinh hay thigu hiéu biét, quyén,
lgi ich hop phdp cta mdt trong cdc bén tham
gia giao dich bi thiét hai thi cong ching vién,
ngudi ¢é tham quyén ching thuc ¢é nghia vy
thong tin, canh bdo cho nhimg ngudi nay biét
hau qua phap ¥ cla cdc giao dich, hop dong
dé. Nhu vay, voi tr cich 13 mot nha tw vin,
cong chimg vién, ngudi cd thim quyén chimg
thuec ¢é nghia vu bdo vé quyén va lgi ich cho
ngudii véu ciu cong ching, ching thuc -
khich hiing cha minh va véi e cdch 1a mét
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cong chiic, cong chimg vién, ngudi ¢6 thim
quyén ching thuc cdn ¢é nghia vu bao vé
nhimg loi ich cua Nha nudce.

3. Chitc ndng luu trit, cdp bdn sao cic
viin ban, hop dong

Cing nhu cdc van ban, quyét dinh hinh
chinh thong thutmg khic, luu trr van bén
cong chitng, van ban chiing thuc 14 mot yéu
cdu bit bude doi véi cdc phong cong ching
v cde co quan ¢6 thim quyén chimg thue va
di duge phap ludt quy dinh. Cu thé nhur sau:

biém 10, Phin [, Thong tw s&
858/QLTPK ngay 15/10/1987 cua Bo Tu
phip hudng dian thue hién cdc viée lam cong
chimg néu ré "Cdc 1di licu cong chimg phai
dicre bdo gqudn, o i tai co quan cong
chimg voi day dit hd so kém theo. Viée luu
irit, bao vé cdc 1ai lién cong chitng phdi bdo
ddm khong lue hong, mdi mdr vé tién si dung
khi can thiét'. :

Khoin 4, Diéu 16, Nghi dinh s&
45/HDBT ngay 27/2/1991 cha Hoi dong Bo
trudng vé Ta chifc va hoat dong cong chiing
Nha nuéc quy dinh nhigém vu cla cong chiing
vién "Liu giit odc van ban cong clumg”.

Diém 2, Chi thi s& 1106/CT-CC ngiy
197771994 cua Bo truong Bo Tu phip trién
khai thuc hién Nghi quyét 38/CP cia Chinh
phu vé cai cdch mot bude thi tue hinh chinh
trong gidi quyél céng viéc cla cong din vi td
chiic trong Iinh vuc cong chimg quy dinh Tt
cd cde loal hd so, vdn bdn dd diwoc cong
chiing va s6 céng chitng phdai dwge ho i,
bdo qudn day dii, char ché, ldu dai tai Phong
Cong chimg nha nicde, not dd gidi quyér véu
cau cong clitng da".

biéu 7, Nghi dinh s 31/CP ngay
18/5/1996 cia Chinh phu vé 6 chiic va hoat
dong cong chimg Nhi nudc quy dinh "Cde
van ban cong chiing phdi dige cong chimg
vién ky, dédng déd va ghi vdao sé céng chimg"”,

Riéng Nghi dinh sé 75/2000/ND-CP
ngiay 8/12/2000 cua Chinh pht vé céng
chimg, ching thue di dinh hin mot diéu
(Dicu 62) dé quy dinh rit cu thé vé ché do luu
trit cic van bian cong ching, van ban ching
thure.

BAN VE CHUC NANG...

Tu nhimg quy dinh cua phdp luat ching
ta thay viéc luu trit cdc van ban do chinh cic
cong ching vién, ngudi cé thim quyén ching
thuc cong tac tai phong cong ching, co quan
cé thim quyén ching thuc dé lip ra khong
chi la viéc luu trit chinh cde van ban ma bao
gom ca viée luu trit ca nhiing hé so kém theo
van ban. Khong nhimg thé, khi duong su ¢
yéu cdu thi cong chimg vién, ngudi ¢6 thim
quyén chimg thue con cd nghia vu cip bin
sao nhiing van ban nay cho ho. Cé quan diém
cho rang viéc luu trif cdc viin ban cong chiing,
van bdn chiing thue don thudn chi 1a mét cong
doan, mdt budc cla viéc thuc hién cdc viée
cong ching, ching thuc cu thé mi théi vii nd
khong khidc gi viéc luu trit van ban, tii liéu
thong thuong khdc trong cdc co quan hinh
chinh nha nuwéc. Tuy nhién, sau khi nghién
ciru cdc quy dinh vé luu trit (duge quy dinh tai
Phép 1énh Luu trit Quéc gia nam 2001 vi céic
viin ban hudng din thi hianh) ching toi nhan
thdy gita ching cé nhimg diém khic biét
nhiit dinh. Do nguyén tic giir bi mét noi dung
yéu cau cong ching, ching thuc nén nhin
chung khdc vdi cic thi ligu luu tfr thong
thuimg khic, chi ¢d mét bd phan nhd nhimg
cd nhin duge tép xic véi cac tai lidu (bao
gdm van ban va hd so di kém) cong chiing,
chimg thuc. Nhu viy, dit ¢é ndm trong danh
muc cdc tai ligu mat, cim pho bién hay khong
thi ngodi nhiing cd nhan, 16 chifc da tham gia
vao glao dich, hgp déng, nhitng cong chuing
vién, ngudi cd thim quyén chimg thue da truc
tiep chimg nhén, ching thue hop déng,. giao
dich do thi chi nhing co quan, ¢4 nhin cé
thim quyén véi mot trinh tu theo quy dinh
mdi duge phép i€p xdc vishodc yéu cdu cip
ban sao cdc tai lieu cong ching, chimg thuc
nay. Viéc luu trir hé so cong ching, chimg
thue khong chi don thudn 14 viée bao quan dé
cde ho so nay khong bi hu hai ma né con bao
gom ca viée tra cifu, sit dung nhiing hé so luu
trid d6. Nghi dinh s¢ 75/2000/ND-CP ngay
8/12/2000 cta Chinh pha vé cong ching,
chimg thuc da quy dinh cy thé ca hai linh vuc
niy trong viéc luu wlr hd so cong ching,
chimg thuec. Nhin chung, viéc luu ui duoc
tién hanh theo hai hé thong 13 hé théng sd
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sich (s6 cong chiing, s6 ching thuc) va trén
mdy vi tinh. "Ngodi viée e wit hé so cong
chitng, hé so chimg thue, co guan nha nitdc
cd thdm quyén céng chiing, chitng thuc cdn
nhdp vdo may vi tinh cdc viée cdng chitng,
chitng thue hop déng, giao dich" (Khoian 1,
Diéu 62). Nhur vay, néu nhur hé théng luu uir
bing s6 sdch bao gdm cd vin bin cong
chimg, van bin chiing thuc va céc hd so cong
chiing, chiing thue thi viéc luu Uit trén may vi
tinh lai chi duge quy dinh cho vin ban cong
ching; van ban chirmg thuc mé thoi.

O day chiing ta cdn phan biét giiia viéc
luu trlt - wéi o cdch 14 mot chic nang cia
hoat dong cong ching, ching thuc vai viéc
lwu gilt cic van ban khéng phai do phong
cong chiing, co guan cd thim quyén chimg
thue dé lap ra - véi tr cdch 1a mot dang, loai
vide cong chimg, ching thuc cu thé, Néu
nhin thodng qua thi viéc luu trir va luu 2ilt
niay twong doi gidng nhau, Né khong nhiig
chi 1a viée béao quan van ban mé co quan luu
gift, luu trit con ¢é quyén sia doi, bé sung
hodc thue hién ndi dung van ban dé. Theo
quy dinh tai Didu 51, Nghi dinh s6
75/2000/ND-CP ngay 8/12/2000 ciha Chinh
phi vé cong ching, ching thuc thi Phong
Cong chiing noi luu giit di chie ¢ quyén sira
déi, bé sung, huy bo di chic theo yéu ciu
cha duong su (mé khong can quan tam dén
viec di chic dem gui git cd duge ching
nhin, chimg thuc hay khéng) trong khi viée
stta déi, bé sung, huy bd hop dong di duge
cong chimg, ching thuc cé thé thuc hién &
bit ¢ phong cong ching hay co quan cd
thim quyén ching thuc nao (Diéu 44, Nghi
dinh s6 75/2000/ND-CP ngay 8/12/2000 cuia
Chinh pht vé cong chimg, ching thuc). Tuy
nhién néu tim hiéu k¥ thi chiing ta thiy giita
hai hanh vi niy ¢ nhiing dic diém riéng.

Diém 1, Phin 1II, Thong tu s
574/QLTPK ngay 10/10/1987 cua Bo Tu
phdp hudng din cong tdc cong ching Nha
nude quy dinh cdc cong viée cla phong cong
chimg Nhi nuéc "Nhdn giit gidy 10, it lidu goc"
trong khi Diém 6, Phin II, Thong tw so
858/QLTPK ngiy 15/10/1987 ciia Bo Tu phip
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hudng dan thuc hién cdc viée lam cong chimg
guy dinh rét 18 rang, cu thé trinh tu thue hién
cong viéc nay.

Diéu 15, Nghi dinh s¢ 45/HDBT ngiy
27/2/1991 cha Hoi déng Bo trudng vé 16 chiic
va hoat déng cong chimg Nha nude quy dinh
cdc viéc cong ching ma cong chimg vién
duge thue hién co néu "Nhdn gili gidy 1o,
fién" va Piéu 31 cua Nghi dinh nay quy dinh
trinh tu, thu tuc nhin git gidy 1o i licu.

Pén Nghi dinh s6 31/CP ngay 18/5/1996
clia Chinh phii vé 18 chiic va hoat dong cong
chimg Nha nudc thi khéng thay quy dinh truc
Uép nhiém vy gilt gidy to tai liéu cho céc
phong cong chimg.

biéu 51, Nghi dinh s 75/2000/ND-CP
ngay 8/12/2000 cha Chinh phi vé céng
chiing, ching thuc quy dinh vé trinh w, thi
tuc luu giit di chic tai Phong cong chiing.

MNéu nhu trude diy (theo cdac quy dinh tai
Thong tu s§ 574/QLTPK va Nghi dinh so
45/HDBT) thi déi wuong cla hoat dong luu gil
twong doi rong (bao gdm ca cic loai giay 14,
tai liéu ndi chung thim chi khong yéu céu phai
la gidy 1o, tal lidu goc) thi sau nay (theo quy
dinh tai Nghi dinh 56 75/2000/ND-CP) pham
vi cong viéc nay bi thu hep hon. Néi chinh xdc
hon, hién nay, phap luat chi quy dinh viéc luu
giltr mot loai vin ban duy nhat la di chic ma
théi. Nhu viy, viéc luu gilt cédc vin ban, gidy 1o
- véi tr cdach 1a mot dang viéc cong chimg,
chiing thue don thuin - dang bi thu hep trong
khi cong tdc luu trit - véi tu cdch 1a mét chie
nang cua hoat dong cong chiing, ching thuc -
khong ngimg duoc cung cd, hoan thién.

Tém lai, tir lich st hinh thanh va phat
trién clia nganh cong ching Viét Nam cing
nhu lich sir hinh thanh vi phét trién nganh
cong chiing clia mot s qudc gia trén thé
gidi ma ching 6i ¢6 diéu kién tiép cin,
ching to6i thiy cong ching, ching thuc cd
ba chifc nang co ban la tao lap, chdng nhan
hop déng, giao dich; tu vin cho ngudi cé
yéu cdu cong ching, ching thyc va luu trif,
cdp bin sao van bin cong ching, vin ban
chimg thuc (bao gdm ca tai liéu kém theo)
do minh da thue hién.



