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KH/il N l ^ N H A O ^ U T U T H E O QUY OjNH COA PHAP LUî T C H O N G K H O / M 

VA PHAP LU^T DOANH NGHlfP V I | T NAM 

Theo quy dinh tai khoan 10 Dieu 6 Ludt 
chiing khodn nam 2006, nhd ddu tu dugc 

Meu bao gdm: td chuc, cd nhdn Viet Nam, td 
chirc, cd nhdn nudc ngodi tham gia ddu tu 
tren thi trudng chirng khodn. Ngodi ra, tai 
khodn II Dieu 6 Ludt chimg khodn 2006 
cimg dua ra khdi niem ve nhd ddu tu chiing 
khodn chuyen ngMep, dd Id ngan hang thuang 
mai, cdng ti tdi chfnh, cdng ti cho thue tdi 
chfnh, td chuc kinh doanh bdo Mim, td chitc 
kinh doanh chung khodn. Ben canh dd, Nghi 
dinh cua Chinh phu sd I09/2007/ND-CP 
(thay the NgM dinh cua Chinh phu sd 
I87/2004/ND-CP ngdy 16/11/2004 quy djnh 
ve viec chuyen doanh nghiep nhd nudc thdnh 
cdng ti cd phdn) ngdy 26/6/2007 quy dinh vl 
chuyin doanh nghiep 100% vdn nhd nudc 
thdnh cdng ti cd phdn da dua ra Midi niem nhd 
dau tu cMin lugc. Theo dd, nhd ddu tu chiln 
Mgc Id cac nhd ddu tu trong nudc vd nhd dau 
tu nudc ngodi cd nang lire tdi chinh, qudn tri 
doanh nghiep, chuyen giao cdng nghe mdi, 
cung ung nguyen vat lieu, phdt triln tM 
trudng tieu thu sdn phdm, gan bd lgi ich ldu 
ddi vdi doanh nghiep. Nhu vdy, khdi niem 
nhd ddu tu chiln lugc cM cd y ngMa vdi mdt 
td chuc phdt bdnh cu thi vd trong mdt boat 
ddng chdo bdn cd phdn xdc dinh md thdi. 

Theo tinh thdn cua cdc quy dinh phap Mat 
cd lien quan, Mlu mgt cdch dan gidn, nhd ddu 

ThS. NGUYEN MINH HANG * 

tu trong mdi quan he chdo bdn cd phdn ra 
cdng chiing cMnh la nhung chii the bd vdn de 
thuc Men viec mua cd phdn khi chil the chdo 
bdn tien hdnh chdo ban cd phdn ra cdng chiing. 
Khdi Mem cdc nhd ddu tu trong mdi quan he 
chao bdn cd phdn ra cdng chiing rdt rdng, 
khdng bi gidi han bdi tinh chdt, dac dilm hay 
bat cu ddu Meu nhan biet ndo khdc ngodi ddu 
Meu cd haMi vi bd vdn mua cd phan. Tuy 
nMen, de dugc coi la cdc nhd ddu tu chung 
khodn chuyen ngMep hoac cac nhd ddu tu 
cMen lugc cua cdng ti phat hdnh ndo dd, cdc 
nhd dau tu phdi dat du nhQng dieu Men md 
phap ludt quy dinh. Cdc nhd ddu tu, bit kl Id 
nha dau tu thdng thudng hay nhd ddu tu chirng 
khodn chuyen ngMep, nhd ddu tu chien lugc, 
ve bdn chat, se trd thanh cd ddng ciia cdng ti 
cd phdn chdo ban cd phdn ra cdng chung sau 
kM hoan tat viec mua cac cd phdn md minh 
dang kf theo quy dinh ciia phdp ludt. 

Cung gidng nhu thuc trang phdp Mat 
khdng thdng nhdt ddi vdi quy dinh ve chu the 
chdo ban, ddi vdi cdc quy dinh ve nhd ddu tu, 
phdp Mat Men hdnh the Men sir bdt hgp li d 
viec quy dinh nMeu khdi niem khdc nhau vl 
nhd ddu tu, gdy ra su khd hieu va khdng ddng 
nhdt trong each dien giai ddi vdi cdc van bdn 
phdp Mat khdc nhau. Khdi mem nhd ddu tu 
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chien lugc Id mdt dien Mnh cho su bdt hgp II 
ndy. "Nhd ddu tu chien lugc" khdng phdi Id 
khai niem dugc quy dinh trong Ludt chung 
khodn ndm 2006, ddy Id Midi niem md Nghi 
dinh ciia Chinh phu sd 109/2007/ND-CP vl 
viec cd phdn hod cdng ti nhd nudc da ke thua 
NgM dinh cua Chinh phii sd 187/2004/ND-CP 
ve viec chuyen ddi doanh nghiep 100% vdn 
nhd nudc thdnh cdng ti cd phan. Tuy nhien, 
khi ke thua quy dinh ndy, Nghi dinh sd 
109/2007/ND-CP lai cit bd di mdt sd uu dai 
Id quyen dac tnmg cua nhd ddu tu chien lugc, 
ldm cho y ngMa cua viec quy dinh ve mgt loai 
nhd ddu tu ddc lap khdng cdn quan trgng. 
Trong kM dd, cdc quy dinh tai van ban nay lai 
yeu cdu nhd ddu tu chien lugc la nhd ddu tu 
thuc hien nguyen tac ddu tu ldu ddi, cd nghTa, 
nhd ddu tu cMen lugc khdng dugc chuyen 
nhugng cd phdn dugc mua trong thdi gian 03 
nam ke tu ngdy cdng ti cd phdn chdo bdn cd 
phdn dugc cdp gidy chirng nhdn dang ki kinh 
doanh, tru trudng hgp dai hdi ddng cd ddng 
cua cdng ti cd phdn dd cho phep. Quy dinh 
ndy da gay ra khdng it bdt cap tren thuc te cd 
phdn hod cua cdc doanh nghiep 100% vdn 
nhd nudc. Cu the Id cdc ngdn hdng ldn cua 
Viet Nam nhu Vietcombank, Vietinbank, khi 
cd phdn hod, do khdng thuang lugng dugc 
vdi cac ddi tdc ve gid ban cd phan, ddc biet Id 
Bd tdi chinh chi dao khdng dugc bdn cd phdn 
cho nhd ddu tu cMen lugc vdi gid thdp han 
gid dau thdnh cdng binh qudn, vi vdy, cdc 
doanh nghiep ndy khdng lira chgn dugc nhd 
ddu tu cMen lugc. Hon nQa, vdi cdc trudng 
hgp doanh ngMep chu truang lira chgn nhd 
dau tu chien lugc la nhd ddu tu nudc ngodi thi 
viee thuang lugng ve dieu kien vd gid ban cd 
phan cdn khd khdn ban rdt nMlu. Nhu vdy, 

viec trd thdnh nhd ddu tu cMin lugc ciia 
doanh ngMep se cd y ngMa gi khi nhd ddu Ur 
phdi cMu sir rang budc cua hdng Ioat cdc dilu 
kien nhu mua cd phdn d mgt ti le phdn tram 
nhdt dinh, ban chi chuyin nhugng cd phdn da 
mua dugc trong mdt khodng thdi gian xdc 
dinh, trong khi dd, Iai khdng dugc hudng 
nhQng uu dai ve gid mua cd phdn. Hau qua Id 
da cd nhung doanh nghiep budc phdi thuc 
Men chao ban cd phdn ra cdng chiing trudc 
khi lua chgn dugc nhd ddu tu chien lugc, nhu 
trudng hgp dien hinh cua Ngdn hdng ngoai 
thuong Viet Nam (Vietcombank).*'' 

Hon nua, quy dinh theo hudng nay ve nhd 
ddu tu cMen lugc cd the ddn den mdt each Meu 
Id chi cd cdng ti cd phdn chuyen ddi tu doanh 
ngMep 100% vdn nhd nudc mdi cd nha ddu M 
cMen lugc, cdc cdng ti khdc khdng cd loai nhd 
ddu tu ndy vi Mat chuyen ngdnh dieu cMnh 
khdng dua ra khdi niem cu the. Vi vdy, day 
cQng la mdt trong nhQng bdt cap cua cac quy 
dinh phdp Mat dieu chinh boat ddng chdo bdn 
cd phdn ra cdng chiing cila cdng ti cd phdn. 

Tuy nhien, khi xem xet viec phdn loai nhd 
ddu tu dudi gdc do nhirng ngudi tham gia 
mua cd phdn cua cdng ti cd phdn trong cdc 
dgt chao bdn cd phan rieng le vd ra cdng 
chiing, phdi nhdn thdy rang nhd ddu tu Mc ndy 
cd the cMa ldm hai loai: mdt Id, cdc nhd ddu 
tu lan ddu tien ddu tu vdo cdng ti cd phan 
chdo bdn; hai Id, cdc nhd ddu tu Id cd ddng 
Men cd cua cdng ti cd phdn chdo bdn. 

Ddi vdi cdc nhd ddu tu Idn ddu ddu tu vao 
cdng ti cd phdn chdo bdn, phdp Mat Viet Nam 
cho phep cdc cd nhdn, td chuc khi hdi du dilu 
kien do phdp Mat yeu cdu, se dugc tiln hdnh 
mua cd phdn chdo bdn cua cdc cdng ti cd phdn. 
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Ddi vdi cdc nhd ddu tu la cd ddng Men cd 

cua cila cdng ti cd phdn chdo ban, phdp Mat 

Viet Nam quy dinh chi tilt hon, tren nen tang 

cua viec quy dinh vl cac loai cd ddng vd di 

kem vdi nd Id quyln dugc mua cd phdn cua 

cdc cd ddng ndy. 

Theo quy dinh tai khodn 11 Dieu 4 Ludt 

doanh ngMep nam 2005 tM: "Co dong la 

ngudi sd hieu it nhdt mpt co phdn da phdt 

hdnh cua cPng ti co phdn". Vdy cd the Meu 

cd ddng Id ngudi gdp vdn vdo cdng ti cd 

phdn. Td chuc, cd nhdn dugc ggi Id cd ddng 

khi hg sd hftu, dugc chuyen nhugng hoac 

dugc hudng thua ke cd phdn cua cdng ti dd. 

Cd ddng cd the Id cd nhdn hay td chirc sd hiru 

mdt hoac nhieu cd phdn trong cdng ti cd 

phdn, cd cdc quyen vd nghTa vu tuang img 

vdi cd phdn dang sd hiru, dugc chiing nhdn 

bang cd phieu cua cdng ti cd phdn vd phdi 

ddm bdo dil cdc thdng tin dugc quy dinh trong 

sd dang ki cd ddng. 

Cdng ti cd phdn Id dien Mnh cua loai cdng 

ti ddi vdn vdi su tham gia cila nhieu nhd ddu 

tu. Cdng ti cd phdn khdng cM cd sd lugng cd 

ddng ldn md tinh chdt vd dia vi cua cd ddng 

cung khdc nhau. Cdc nhd dau tu khi tham gia 

vdo cdng ti cd phan cd the theo dudi nhirng 

muc tieu khac nhau. Cd nhd ddu tu mua cd 

phdn nhdm tim each nam quyen chi phdi cdng 

ti, cung cd nhirng nhd ddu tu cM quan tdm tdi 

lgi tire cd phdn hon Id viec tham gia vdo qudn 

li. Nhirng ngudi lao ddng Iai mua cd phdn vdi 

mong mudn duy tri viec Idm hay cdc nhd ddu 

tu cMin lugc mua cd phdn de duy tri dnh 

hudng ddi vdi viec mua ban nguyen vdt lieu 

vd tieu thu sdn phdm... Chinh sir da dang vl 

muc tieu ndy tao ra sir da dang vl cdc Mnh 

thiic cd phdn vd mdi loai cd phdn se quy dinh 

nhQng loai cd ddng khdc nhau. Vd su da dang 

cua cd phdn vdi cdc quyen vd miic do quyen 

khdc nhau, trong dd cd quyen dugc mua cd phdn 

mdi phdt hdnh cua cdng ti cd phan kM cdng ti 

cd phdn thuc Men cdc dgt chdo ban cd phdn. 

Theo quy dinh cua Ludt doanh ngMep 

2005 tM cdng ti cd phdn cd ba loai cd ddng: 

cd ddng sdng lap, cd ddng phd thdng vd cd 

ddng uu dai. 

Nhd ddu tu Id co dong sdng lap: Theo 

giai tMch tai khodn II Dieu 4 Luat doanh 

nghiep nam 2005 thi "co dPng sdng lap Id co 

dPng tham gia xdy dung, thong qua vd ki ten 

vdo bdn diiu le ddu tiin ciia cong ti co 

phdn". Tuy nhien cd nhirng trudng hgp cdc 

nha dau tu nhan chuyen nhugng cd phdn phd 

thdng cila cd ddng sdng lap trong thdi ban ba 

ndm ke tu khi cdng ti dugc cdp gidy chiing 

nhdn dang kl kinh doanh hodc nhirng ngudi 

nhdn gdp sd cd phdn md cd ddng sang lap da 

ddng kl mua md khdng thanh todn du thi phdp 

Mat vdn cdng nhdn tu each cd ddng sdng lap 

cho nhirng ngudi nhdn chuyen nhugng cd 

phdn (khodn 5 Dieu 84 Ludt doanh nghiep 

nam 2005). Nhu vdy, phdi chang cdch gidi 

thich tu ngQ cda Ludt doanh nghiep ndm 2005 

Id chua cMnh xdc, chua phdn anh ddy du ndi 

hdm cua khdi niem cd ddng sdng lap. Vdi tu 

cdch vd vai trd cila cd ddng sdng lap trong 

cdng ti cd phdn cd the hieu khdi niem cd ddng 

sdng lap d mdt phuong dien rdng hon. Theo 

dd, cd the Meu cd ddng sdng lap la cd ddng 

tham gia thdng qua, kf ten vdo bdn dieu le ddu 

tien vd cdc van bdn thdnh lap cdng ti cd phdn 

hoac Id nhirng ngudi nhan gdp sd cd phdn 

chua gdp dil, nhdn chuyen nhugng cd phdn 
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phd thdng cua cdc cd ddng ndi tren trong thdi 
ban phdp Mat quy dinh. 

Hdnh vi cua cd ddng sdng lap cMnh Id 
viec xdc lap cdc quan he phdp Mat "tiln cdng 
ti". Hgp ddng phuc vu cho viec thdnh lap 
cdng ti cd phdn cd the dugc cd ddng sdng lap 
hoac ngudi dugc cd ddng sdng lap ily quyen 
ki kit. Hgp ddng nay Id tien de phdp li ddu 
tien cho su ra ddi cua cdng ti. Nd la can cii 
xdc nhan su minh bach phdp If ddi vdi cdc 
giao dich cua cd ddng sdng lap trong qud 
trinh van ddng gdp vdn, tim dia diem kinh 
doanh, mua cdc loai tdi sdn phuc vu cho boat 
ddng cua cdng ti, ki cdc hgp ddng tu vdn de 
thdnh lap cdng ti (neu cd). Cdng ti cd phdn se 
khdng ra ddi neu khdng cd cd ddng sang lap. 
Cd ddng sang lap giQ vai trd tien phong, Id 
ngudi chu xudng, dung ra Io viec thdnh lap 
cdng ti vd tham gia gdp vdn vdi sd lugng ldn 
It nhdt Id 20% tdng sd eg phdn cd quyen chdo 
ban cua cdng ti (khodn 1 Dieu 84 Ludt doanh 
nghiep ndm 2005). Trinh do, nang luc vd kinh 
nghiem cua cd ddng sang lap anh hudng ldn 
den su tdn tai va phdt trien cua cdng ti cd 
phdn. De xiic tien viec thdnh lap cdng ti cd 
phdn, cdc cd ddng sdng lap thudng phdi thuc 
Men nhQng hdnh vi phdp Ii nhdt dinh. NhQng 
hanh vi nay cd y nghTa rdt Idn tdi co che boat 
ddng, CO cdu thdnh vien, ITnh vuc boat ddng 
ciia cdng ti tuong lai. 

Tuy nMen, vai trd tren cua cd ddng sdng 
lap cimg cd nhirng mat trdi. Trong thuc te, cd 
rat nMeu trudng hgp sau khi thdnh lap cdng 
ti, kf ket cdc hgp ddng, cdc cd ddng sdng lap 
da bd mac cdng ti vdi nhQng khodn ng de 
chuyen sang doanh nghiep khdc hoac thuc 
Men cdc boat ddng ddu tu tic trdch, gdy tMet 

hai cho cdng ti. Trudng hgp ciia Cdng ti qudn 
li quy VFl Id mdt vi du minh hga diln hinh. 
Trong vu viec nay, hai cd ddng sang lap Idn 
Id Ngdn hdng Sdi Gdn thuang tin Sacombank 
va Cdng ti qudn li quy Dragon Capital da bdn 
rat nMeu chung cM quy (Sacombank ban 2 
trieu chung chi quy. Dragon Capital bdn 9,3 
trieu chung chi quy) trudc thdi ban cho phep 
de thu lgi nhudn cho rieng minh md khdng 
xem xet den sir phdt triln cua cdng ti.* '̂ Vi 
vdy, de rang bugc trdch nhiem ciia cd ddng 
sang lap, trdnh tinh trang neu tren, phap Mat 
da cd nhirng quy dinh cu the tai Luat doanh 
ngMep nam 2005. Tai khodn 1 Dieu 84 bit 
budc "cdc CO dong sdng lap phdi ciing nhau 
ddng ki mua it nhdt 20yo tong so co phdn co 
quyin chdo bdn vd phdi thanh todn dii sP co 
phdn da ddng ki mua trong thdi hgn 90 ngdy 
ke tie ngdy cong ti dugc cdp gidy chimg nhgn 
ddng ki kinh doanh" vd cd phdn phd thdng 
cua cd ddng sang lap bi han che chuyen 
nhugng trong thdi ban ba nam theo quy dinh 
tai khodn 5 Dieu 84. 

Nhd ddu tu Id cd ddng phd thdng (cd ddng 
thudng): Theo khodn 1 Dieu 78 Ludt doanh 
nghiep nam 2005 thi cd ddng phd thdng Id 
nhirng cd ddng sd hiru cd phdn phd thdng. 
Ddy Id loai cd ddng phd bien nhdt vd bat huge 
phdi cd trong cdng ti cd phdn. Cdc cd ddng 
thudng mua cd phdn phd thdng chil ylu nham 
muc dich hudng ddy dil nhdt cdc quyln lgi vd 
lgi Ich CO ban cua mdt cd ddng. Trong cdng ti 
cd phdn, cac cd ddng phd thdng cd quyen 
quylt dinh nhftng van de quan trgng cua cdng 
ti cd phdn nhu: bdu ca quan qudn Ii dilu 
hdnh, gidm sat boat ddng cila cdng ti cd phdn 
theo nhirng nguyen tdc ngudi ndo sd huu cd 
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phdn cd quyln bilu quylt ciia cdng ti cao ban 

thi cd khd nang Idn ban trong viec chi phdi 

boat ddng cua cdng ti. 

Nhd ddu hr Id cd ddng uu dai: Theo quy 

dmh ciia Ludt doanh ngMep nam 2005 tM ngudi 

sd hQu cd phdn uu dai Id cd ddng uu dai. Cd 

ddng uu dai bao gdm: Cd ddng uu dai bilu 

quyet, cd ddng uu dai cd hic, cd ddng uu dai 

hodn lai, cdc cd ddng uu dai khdc do dilu le 

cua cdng ti cd phdn quy dinh. Tuy nhien, viec 

cd cdc loai cd ddng uu ddi khdng phdi Id bit 

budc ddi vdi cdng ti cd phdn. Viec lua chgn 

cd hay khdng cd cd phdn uu dai vd cd cd phdn 

uu dai loai ndo hodn toan thudc thdm quyln 

cila cd ddng vd dugc dn dmh trong dilu le cua 

cdng ti cd phdn. Cd ddng uu dai cd cac biln 

dang tuong ung vdi cdc loai cd phdn uu ddi. 

Cdn cu vdo tinh chdt vd loai cd phdn md 

cd ddng nim giQ, Ludt doanh ngMep nam 

2005 da phdn loai nhd ddu tu thdnh ba loai cd 

ddng ndi tren. Tuy nMen tren thuc tl, cd ddng 

cd the bao gdm nhilu loai vdi nhilu ten ggi 

khdc nhau My thudc vdo ttmg can cu phan 

loai. Can cii vao chil thi mua cd phdn cd thi 

cMa cd ddng (cung cd ngMa Id nhd ddu tu) 

thdnh hai loai Id cd ddng cd nhan vd cd ddng td 

chuc. Cdn kM can cir vdo sd lugng cd phdn md 

cd ddng nim giQa cd thd cMa cd ddng thanh cd 

ddng tMlu sd vd cd ddng da sd. Theo dd, cd 

the Meu cd ddng da sd Id nhQng ngudi nim giQ 

phdn vdn dang kl trong cdng ti, cd thi gom 

pMeu de thao Mng cdng ti. Ngugc lai, cd ddng 

tMeu sd Id nhirng ngudi khdng cd dnh hudng 

gi dang ke trong qudn II vd dilu hdnh cdng ti, 

hg nam giQ it cd phdn cua cdng ti. 

Hien nay, d Viet Nam, chua cd tdi lieu 

ndo cMnh thuc dua ra dinh nghTa vl cd ddng 

tMlu sd. Ludt doanh nghiep nam 2005 cung 
nhu cac van bdn phap Mat khdc khdng cd quy 
dinh cu thi vl cd ddng tMlu sd. Song tai 
khodn 9 Dilu 6 Ludt chung khodn nam 2006 
cd quy dinh vl cd ddng ldn nhu sau: "CP 
dong ldn la cP dong sd hieu true tiip hoge 
gidn tiep tie ndm phdn trdm trd len sP cP 
phiiu CO quyin biiu quyit ciia tP chiic phdt 
hdnh ". Theo dd, cd thd gidn tilp Mlu ring cd 
ddng thilu sd (cd ddng nhd) Id cd ddng sd 
him dudi nam phdn tram sd cd philu cd 
quyen bilu quylt cila cdng ti. Nhu vdy, cd 
ddng thilu sd Id thuat ngu dung dl cM nhQng 
ngudi nim giu ft cd phdn, khdng cd dnh hudng 
dang kl trong qudn If vd dilu hdnh cdng ti. 
Trong mdi quan he giua nhung cd ddng ndy vd 
nhQng cd ddng khdc tM hg khdng dil sue manh 
de cM phdi cdc boat ddng cua cdng ti, nhu 
viec thdng qua cdc quylt dinh cua cdng ti hay 
bdu cac chiic danh qudn Ii... 

Cd thi thdy ring sir phdn biet giQa cd 
ddng ldn (cd ddng da sd) vdi cd ddng nhd (cd 
ddng tMlu sd) dugc dua tren tieu cM vl sd 
lugng cd phdn cd quyln bilu quylt md mdi 
cd ddng sd huu. Vd thuc chdt cua viec phdn 
loai cd ddng thilu sd vd cd ddng da sd khdng 
cd y nghTa kM gdp vdn md cM thuc sir cd y 
ngMa kM cdc cd ddng thuc Men quyln, ngMa 
vu cua hg ma thdi. Ludt doanh ngMep nam 
2005 xdc dinh cd ddng hoac nhdm cd ddng sd 
hQu 10% tdng sd cd phan trd len se cd them 
mgt sd quyln khdc so vdi cd ddng phd thdng. 
Ddng thdi, Luat doanh nghiep nam 2005 cung 
quy dinh muc cd ddng sd hQu 5% tdng sd vdn 
dieu le cd the tham gia hdi ddng qudn tri. Tuy 
nMen, Ludt ndy lai khdng quy dinh cd ddng 
phd thdng nim giu bao nMeu phdn tram tdng 
so cd phdn ma tdt cd cac cd ddng (khdng 
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thudc cdc cd ddng uu dai) Id cd ddng phd 
thdng cd quyen bieu quyet. Tai diem a khodn 
I Dilu 79 Ludt doanh nghiep nam 2005 quy 
dinh: "Co dPng pho thPng co quyen tham du 
vd phdt biiu trong cdc dgi hgi cP dong vd 
thiec hiin quyen biiu quyit true tiip hoac 
thong qua dgi diin dugc uy quyin, moi co 
phdn pho thong co mpt phiiu biiu quyit". Do 
vdy, cd ddng phd thdng se bao gdm cd cd 
ddng nhd vd cd ddng ldn. Cdc quyen vd nghia 
vu cua cd ddng phd thdng la nhu nhau, phu 
thudc vao sd cd phdn md cd ddng dd nam giQ, 
bdt kl hg Id cd ddng nhd hay Idn. Dieu ndy 
lam cho viec xdc dinh cd ddng nhd vd cd 
ddng ldn cd y ngMa phdp Ii rat to Idn de thuc 
Men vd bdo ve quyen cua cd ddng nhd trong 
cdng ti cd phdn thdng qua hinh thuc du hgp 
vd tham gia bieu quyet tai dai hdi cd ddng. 

Theo cdch nMn nhdn cila phdp Mat Viet 
Nam, sd lugng cd ddng cua cdng ti cd phdn 
dugc danh gia la quan trgng, cd dnh hudng 
den td chuc, hoat ddng cua cdng ti cd phdn 
hay khdng cdn phu thudc vdo mdt tieu cM 

, 11 

phdn loai cd ddng khdc nua, dd Id cd ddng cd 
nhdn hay cd ddng td chuc. Diem b khoan 1 
Dieu 77 Ludt doanh nghiep nam 2005 khing 
dinh: "CP dong co thi Id to chiec, cd nhdn". 
Ben canh dd, Dieu 95 Ludt doanh nghiep nam 
2005 khi quy dinh ve ca cdu td chuc qudn Ii 
cdng ti cd phdn cd quy dinh: "Dpi vdi cPng ti 
cP phdn CO tren 11 cP dPng la cd nhdn hoac 
CO CO dong la to chiec sd hieu trin 50% tPng 
so CO phdn cua cong ti phdi co Ban kiem 
sodt". Nhu vdy, Ludt doanh nghiep nam 2005 
da cd sir phdn biet kha rd rdng giQa cd ddng Id 
cd nhdn vd cd ddng la td chuc. Tren ca sd dd, 
CO cdu quan li ndi bd cua cdng ti cd phdn thuc 
sir bi dnh hudng bdi loai cd ddng vd Ludt 

doanh ngMep quy dinh kM cd mdt cd ddng la 
td chuc sd huu tren 50%) tdng sd cd phan cua 
mdt cdng ti cd phdn thi khd nang chi phdi, 
thdu tdm cdng ti ciia cd ddng ndy nhilu ban 
so vdi cd ddng Id cd nhdn sd hQu lugng cd 
phdn tuong tu. Thuc tl d Viet Nam cho thdy 
khi cdng ti cd phdn chdo ban cd phdn, ddi 
tugng mua cd phdn thudng Id ddng ddo cdc ca 
nhdn. Cdc nhd ddu tu cd nhdn ndy mua cd 
phdn it kM dua tren nhirng kinh nghiem ddu 
tu hoac cd muc dich ddu tu ldu ddi md ddu tu 
theo xu hudng da sd cua xa hdi. Vi vdy, co 
cdu nhd ddu tu trong mdt cdng ti cd phdn d 
Viet Nam thd Men ttr 80% din 90% la cd nhan. 
Nhd ddu tu td chuc Id thieu sd. Dieu ndy ve 
thuc te se cd dnh hudng khdng nhd den khd 
nang dieu hdnh, khd nang dua ra nhirng quyet 
dmh quan trgng cua cd ddng trong qud trinh 
hoat ddng Mnh doanh cua cdng ti cd phdn. Vi 
vdy, da cd mdt sd y Men cho rang phdp Mat 
nen chdng quy dinh ve ca cau giQa nhd ddu tu 
cd nhan vd nha ddu tu td chuc trong mdt cdng 
ti cd phdn nhdm ndng cao Meu qud boat ddng 
cua loai hinh doanh nghiep ndy. 

Nghien cuu quy dinh phdp Mat Men hdnh 
cua Viet Nam ve nhd ddu tu cd the dua ra 
nhung ket Man nhu sau: 

Mgt la a Viet Nam van chua cd khdi niem 
chung ve nhd ddu tu trong cdc quy dinh phap 
Mat. Cdc Midi niem ve nhd ddu tu chua dugc 
MIU thdng nhdt d cdc van bdn phdp Mat khdc 
nhau. Hon nQa, viec dua ra nhieu khai mem 
nhd ddu tu khdc nhau (dac biet Id khdi niem 
"nhd ddu tu chiln lugc") vdi cdc quyln lgi vd 
hghia vu khdc biet di kem se tao ra sir bdt 
binh ding trong mdi tuong quan giua cdc nhd 
ddu tu vdi nhau lien quan ddn boat ddng chdo 
ban cd phdn cila cdng ti cd phdn. 
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Hai la kM quy dinh vl nhd ddu tu, dudi 
cac kMa canh nMn nhdn khdc nhau, phdp Mat 
da cd nhirng quy dinh khd cu the, cM tiet, 
khdng cM the Men trong Ludt chiing khodn 
nam 2006 md cdn the hien trong Ludt doanh 
nghiep nam 2005. Bdi viet de cap tdt cd cac 
quy dinh ndy bdi ve nguyen tac khdi mem 
nhu the ndo Id nhd dau tu se dnh hudng rat 
ldn den viec quy dinh quyen vd nghTa vu cila 
cdc nhd ddu tu trong cdc giao dich thuong 
mai, dac Met Id trong quan he mua cd phdn 
cila cdng ti cd phdn. Tuy nMen, phdp Mat 
Men hdnh cdn chua cd ca che hiru Meu de 
dam bdo quyen lgi cho cdc nhd ddu tu vdo 
cdng ti cd phdn thdng qua boat ddng mua cd 
phdn, dac biet Id ddi vdi cdc cd ddng tMeu sd. 

Tu thuc trang phdp Mat Men hdnh ciia 
Viet Nam ve nhd ddu tu nhu tren, chiing tdi 
cho rang nguyen nhan ddn den thuc trang 
manh miin vd khdng thdng nhdt ve ndi dung 
cua phdp Mat dieu cMnh ve nhd ddu tu trong 
boat ddng chdo ban cd phdn ra cdng chiing 
ciia cdng ti cd phdn chinh Id sir qud do trong 
cdc quy dinh phdp Mat ve doanh ngMep d 
Viet Nam. Nguyen nhdn cua nhirng quy dinh 
le te, khdng thdng nhdt Id su bdt tuong tMch 
giQa viec gidi tMch ndi hdm cila khdi mem 
"nhd ddu tu" trong cdc van bdn phdp Mat 
khdc nhau nhu Ludt doanh ngMep nam 2005, 
Ludt chung khodn nam 2006 vd cdc van bdn 
phdp Mat dieu chinh cac chu the Id cdng ti cd 
phdn dugc chuyen ddi tu cdng ti nhd nudc. 

Bdi viet chgn cdch tiep can khdi mem 
"nhd ddu tu" trong boat ddng chdo bdn cd 
phdn cua cdng ti cd phdn theo su da dang cila 
cdc quy dinh phdp Mat d cdc van bdn khdc 
nhau, bao gdm: khdi mem "nhd ddu ttr", "nhd 
ddu tu chuyen ngMep" theo Ludt chung khodn; 

khdi mem "cd ddng", trong dd cd "cd ddng 
phd thdng", "cd ddng uu dai"; "cd ddng sdng 
lap" theo Ludt doanh nghiep nam 2005; khdi 
mem "nhd ddu tu cMin lugc" theo Nghi dirih 
cua CMnh phu sd 109/2007/ND-CP (thay thi 
NgM dinh cua CMnh phu sd 187/2004/ND-CP 
ngdy 16/11/2004 quy dinh ve viec chuyen 
doanh ngMep nhd nudc thdnh cdng ti cd 
phdn) ngdy 26/6/2007 quy dinh ve chuyen 
doanh ngMep 100%) vdn nhd nudc thdnh cdng 
ti cd phan. Tuy ^nhien, day cM Id mdt cdch 
tiep can cd y ngMa ldm thdi. Chung tdi cho 
rang ve nguyen tac, khdi mem "nhd ddu tu" 
trudc het phai dugc quy dinh mdt each thdng 
nhdt, trong dd, nhd ddu tu Id nhirng chu the 
mua cd phan cua cdng ti cd phdn. Tu Midi 
mem thdng nhdt ndy, phdp Mat cd the quy 
dinh ve cdc loai nhd ddu tu khdc vdi dieu Men 
Id CO sd de nhdn dien cdc loai nhd ddu tu khdc 
ndy phdi rd rdng vd cd y ngMa. 

Vi the, de cdc quy dinh phdp Mat lien 
quan dugc rd rdng vd hgp li ban, theo chiing 
tdi trong thdi gian tdi, ndi dung cua cdc quy 
dinh phdp Mat Men hdnh cdn the Men dugc 
viec xda bd ranh gidi ve khdi mem giQa cdc 
nhd ddu tu cua boat ddng chdo ban cd phdn ra 
cdng chung, Mnh thdnh khdi mem "nhd ddu 
tu" duy nhdt va khdi mem ndy nen dugc quy 
dinh trong Ludt doanh ngMep. Ldm dugc nhu 
vdy, cdc quy dinh khdc lien quan den cdc nhd 
ddu tu nhu quyen uu tien mua cd phan ddi vdi 
tiing dgt chdo ban cd phan cua cdng ti cd 
phan se rd rdng, minh bach vd hgp li ban./. 

(l).Xem: Hd Vy, VCB selPO truac khi chon nhd ddu tu 
chien lugc, nguon: http;//vvvvw.tin247.com/vcb_se_ipo_ 
1ruoc_khi_chon_nha_dau_tu_chien_luoc-3-96066.html 
(2). Khi ndo VFl trd dugc ng? nguln: http://www.atp 
vietnam.com/vn/thuctechoick/36864/index.aspx. 
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