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HOAN THIEN Q U Y D P V E GOP VON VAXAC DINH TllCACH THANH VllN CdNG Tl 

THEO LUAT DOANH NGHIEP NAM 2005 

1. Quan niem ve hanh vi "gdp vdn" 
vao cdng ti 

Ludt doanh nghiep ndm 2005 quy dinh: 

"Gop vPn la viec dua tai sdn vdo cong ti de 

trd thdnh chu sd huru hoac cdc chu sd hiiu 

chung ciia cong ti"^^^ Dinh nghTa nay cho 

phep gidi thfch hdnh vi "gdp vdn" theo nghTa 

hep vdi ndi ham Id hoat ddng cd chu y cua 

ngudi cd tdi sdn, true tiep chuyen tai san cua 

minh sang cho cdng ti su dung vdo muc dfch 

kinh doanh de trd thdnh chii sd hiru hoac 

ddng chu sd hQu cua cdng ti dd. Chu sd hiru 

hoac cdc ddng chu sd hiru ndy cdn dugc ggi 

Id thdnh vien cdng ti. 

Tuy nhien, thuc tien phdp Mat cung ghi 

nhdn hanh vi "gdp vdn" cdn dugc thuc Men 

theo cdch thuc khdc, khi xdy ra sir kien phdp 

If khdc Idm hinh thanh tu each chu sd 

hiru/ddng chu sd hiru cdng ti cua td chuc, cd 

nhdn, nhu su kien chuyen nhugng vdn gdp, 

tang cho, thua ke phdn vdn gdp cua thdnh 

vien cdng ti. 

Nhu vdy, cdn phdi Meu hdnh vi "gdp vdn" 

theo nghTa rdng, theo dd, "gdp vdn Id viec 

dua tdi sdn vdo cdng ti hoac bang cdch thuc 

khac de trd thdnh chil sd hQu hoac cdc chu 

sd hiru chung cua cdng ti". Dieu 4 khodn 4 

Ludt doanh nghiep nam 2005 nen tiep can 

theo hudng nay se dam bdo tinh khai qudt 

cao ban. O cd hai trudng hgp, ngudi nhdn 

TS. NGUYEN THI DUNG * 

vdn gdp Id cdng ti vd ddi tdc cung gdp vdn 

Id cdc thdnh vien cdng ti. Neu Id cdng ti 

TNHH I thdnh vien thi khdng cd ddi tdc 

cimg gdp vdn. 

2. Cac loai tai san gop von va van de 

dinh gia tai san gop von 

Loai tdi sdn gdp vdn: Ludt doanh nghiep 

nam 2005 quy dinh: "Tdi sdn gop von co thi 

Id tien Viet Nam, ngogi ti tic do chuyen doi, 

vdng, gid tri quyen su diing ddt, gid tri quyen 

sd hOu tri tue, cong nghe, bi quyet ki thugt, 

cdc tdi sdn khdc ghi trong dieu le cong ti do 

thdnh vien gop de tgo thdnh von ciia cPng 

ti".^^^ NhQng "tdi sdn khac" ndy cd the Id 

"vgt, gidy td co gid vd cdc quyen tdi sdn" 

theo quy dinh tai Dilu 163 Bd Mat dan su 

nam 2005. Nhu vdy, ve nguyen tdc, mgi tdi 

sdn deu cd the trd thdnh tdi sdn gdp vdn vdo 

cdng ti nhung mdt cdng ti cd chdp nhdn phan 

vdn gdp khdng phdi Id tien hay khdng lai 

hodn todn phu thudc vdo nhu cdu ve vdn va 

su dung vdn cua cdng ti dd. Ludt doanh 

nghiep nam 2005 da rdt phu hgp khi quy 

dinh cho phep dilu Ie cdng ti chdp nhdn cdc 

loai tdi sdn khdc (ngoai cac loai tdi sdn thdng 

thudng da dugc phdp Mat liet ke) ldm tdi san 

gdp vdn khi nd hQu ich ddi vdi boat ddng 

* Gidng vien chfnh Khoa phdp luat kinh tl 
Trucmg Dai hpc Luat Hd Npi 
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kinh doanh cua cdng ti. Thuc te thi hdnh 

Luat doanh nghiep cho thdy de trd thdnh 

thdnh vien cdng ti, td chuc, cd nhdn su dung 

khd nhieu loai tdi sdn thudc loai dac biet de 

gdp vdn nhu gidy nhdn ng,* ' gidy chirng 

nhdn cd phdn de gdp vdn. Theo quy dinh 

hien hdnh, neu nhu cdng ti hay thdnh vien 

cdng ti chdp nhdn loai tdi sdn nay thi quan 

he gdp vdn hoan todn hgp phdp, bdi ve bdn 

chdt, cdc trudng hgp ndy da thuc hien gdp 

vdn bang tien nhung ddc biet d chd, nd 

khdng phdi tien mat. Ve hinh thuc, cd the 

xem gidy nhdn ng, gidy chiing nhdn cd phdn 

thudc loai "quyen ddi vdi tdi sdn". Cac 

thdnh vien sang lap (hay cdng ti) bugc phdi 

cdn nhae ve tinh thanh khodn cua tdi sdn 

gdp vdn de tiep nhdn hay tir chdi tiep nhdn 

quan he gdp vdn. 

Thuc Men viec dinh gid tdi sdn gdp vdn: 

Ngodi cac loai tdi sdn gdp vdn Id tien Viet 

Nam, ngoai te tu do chuyen ddi, vdng, cac 

loai tdi sdn gdp vdn khac deu phdi dugc 

dinh gid de xdc dinh phan vdn gdp cua mdi 

thdnh vien. 

Ngudi thuc hien viec dinh gid Id cdc 

thdnh vien, cd ddng sang lap hoac td chuc 

dinh gia chuyen nghiep dinh gid. Dieu 30 

Ludt doanh nghiep nam 2005 phan chia 2 

trudng hgp dinh gid tdi sdn dua vdo thdi 

diem gdp vdn vdo cdng ti cua thdnh vien: 

(1) Tdi sdn gdp vdn khi thdnh lap doanh 

nghiep phdi dugc cdc thdnh vien, cd ddng 

sdng lap dinh gid theo nguyen tic nhdt tri; 

(2) Tdi sdn gdp vdn trong qud trinh boat 

ddng do doanh nghiep vd ngudi gdp vdn 

thoa thudn dinh gid hoac do mdt td chuc dinh 

gid chuyen nghiep dinh gid. Trudng hgp td 

chuc dinh gid chuyen nghiep dinh gia thi gid 

tri tdi sdn gdp vdn phdi dugc ngudi gdp vdn 

vd doanh nghiep chap thudn. 

Quy dinh nay ve ca ban Id phu hgp 

nhung tdn tai 2 van de can nghien cuu de 

tiep tuc hodn thien, dd Id: 

- Khi gdp vdn thdnh lap doanh nghiep, 

neu nhu gap khd khan trong viec tu dinh gid, 

cdc sdng lap vien hodn todn cd the thue td 

chiic dinh gid chuyen nghiep thuc hien viec 

dinh gid song khodn 2 Dieu 30 Luat doanh 

nghiep khdng tinh den khd ndng ndy; 

- Neu gdp vdn trong qud trinh boat ddng 

cua doanh nghiep, "doanh nghiep vd ngudi 

gdp vdn thod thudn dinh gid" Id quy dinh 

phu hgp nhung dai dien cho doanh nghiep 

de thuc Men quyen han nay Id ai thi Ludt 

doanh nghiep khdng cd quy dinh cu the. 

Theo tac gid, bdn chdt cua quan he gdp vdn 

Id su "hun vdn" giQa cdc thdnh vien vdi 

nhau vd nd dan den sir chi phdi, chia se lgi 

ich giQa nhung ngudi cung gdp vdn. Do 

vdy, thay mat doanh nghiep thuc hien viec 

dinh gid phdn vdn gdp cila thdnh vien mdi 

se khdng the la gidm ddc, chil tich hdi ddng 

thdnh vien hay phdng ban nghiep vu ndo dd 

cua cdng ti md phdi do mdt ca quan dai dien 

cho cdc thdnh vien cdng ti thuc Men. Phu 

hgp vdi dieu ndy, Ludt doanh nghiep nam 

2005 cdn bd sung thdm quyen dinh gid tdi 

sdn vdn gdp eua thanh vien cho hdi ddng 

thdnh vien (neu gdp vdn vdo cdng ti TNHH, 

cdng ti hgp danh) vd cila hdi ddng qudn tri 

hodc cila dai hdi ddng cd ddng (nlu gdp vdn 

vdo cdng ti cd phdn). 
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Xu li ddi vdi trudng hgp dinli gia sai: 
Dilu 30 Ludt doanh nghiep nam 2005 quy 
dinh cdch thuc xir li theo 2 trudng hgp ngudi 
dinh gid la thdnh vien sdng lap va ngudi dinh 
gid Id td chuc dinh gid chuyen nghiep. Cu 
the nhu sau: 

(1) Neu tdi san gdp vdn dugc dinh gid 
cao ban so vdi gid tri thuc tl tai thdi dilm 
gdp vdn thi cdc thdnh vien, cd ddng sang lap 
lien ddi chiu trdch nhiem ddi vdi cac khodn 
ng vd nghTa vu tdi sdn khdc cua cdng ti bdng 
sd chenh lech giua gid tri dugc dinh vd gid 
tri thuc te ciia tdi sdn gdp vdn tai thdi diem 
ket thiic dinh gid. 

(2) Trudng hgp td chiic dinh gid chuyen 
nghiep dinh gid: neu tdi sdn gdp vdn dugc 
dinh gid cao ban gid tri thuc te tai thdi diem 
gdp vdn thi ngudi gdp vdn hodc td chuc diiih 
gia vd ngudi dai dien theo phdp Mat cua 
doanh nghiep cilng lien ddi chiu trdch nhiem 
ddi vdi cdc khodn ng vd nghTa vu tdi sdn 
khdc cua cdng ti bang sd chenh lech giua gia 
tri dugc dinh vd gid tri thuc te cua tdi sdn 
gdp vdn tai thdi diem ket thiic dinh gid. 

Quy dinh ndy xdc dinh rd: "Ai" dinh gid 
sai tM ngudi dd phdi chiu trdch nMem. Tuy 
nhien, Dieu 30 Luat doanh ngMep cdn rat ban 
che khi can xdc dinh "Ai la ai?", chm trdch 
nhiem nhu the ndo? Vdo thdi diem ndo? Chiu 
trach nMem trudc ai... Cu the nhu sau: 

- Khi doanh nghiep dang boat ddng md 
tiep nhdn viec gdp vdn, doanh nghiep vd 
ngudi gdp vdn se dinh gid tdi sdn. Ludt 
doanh nghiep khdng quy dinh rd ve phia 
doanh nghiep, viec dinh gid do hdi ddng 
thdnh vien, chii tich hdi ddng thdnh vien hay 

gidm ddc thuc hien ma lai xdc dinh "ngudi 
dai dien theo phdp Mat ciia doanh nghiep 
cung lien ddi chiu trdch nhiem" Id khdng 
chat che vd thilu ca sd, ddn "gdnh nang" phi 
II cho ngudi dai dien theo phdp Mat cila 
doanh nghiep; 

- Viec quy dinh muc chiu trdch nhiem 
"bing sd chenh lech giQa gid tri dugc dinh 
vd gid tri thuc te cua tdi sdn gdp vdn tai thdi 
diem ket thiic dinh gid" la hgp li song vdn dl 
ddt ra Id thdi diem ndo phdi thuc thi phdn 
trdch nhiem nay? Khi Dieu 30 Ludt doanh 
nghiep quy dinh nghTa vu "lien ddi chiu 
trdch nhiem ddi vdi cdc khodn ng vd nghia 
vu tdi sdn khdc cua cdng ti" thi dudng nhu 
quy dinh xdc dinh trdch nhiem cua ngudi 
dinh gid sai tdi sdn gdp vdn trd nen vd nghTa, 
bdi vi, khi cdng ti dang boat ddng, cdng ti se 
dung tdi sdn thudc sd hiru cua cdng ti de trd 
ng. Viec su dung cdc ngudn tai sdn khdc 
(neu cd) de trd ng phdt sinh tir hoat ddng 
kinh doanh cila cdng ti chi dat ra khi cdng ti 
mdt khd ndng thanh todn hoac chdm dut hoat 
ddng. Khi dd, trdch nhiem cua ngudi dinh 
gid sai lieu cd cdn dugc nhd den de yeu cdu 
thuc Men? Quy dinh hien hdnh cua Ludt 
doanh nghiep ed uu diem la dam bdo lgi feh 
hgp phdp cua chii ng khdng bi xdm pham bdi 
hdnh vi vi pham phap Mat cila ngudi dinh 
gia tdi sdn song hieu qud thuc thi rd rdng cdn 
khd nhilu "nghi van". 

v l vdn dl ndy, tdc gid bdi vilt cho rdng 
khi Nhd nudc tdn trgng quyln tu do kinh 
doanh cua nhd ddu tu bing viec cho phep hg 
dugc chu ddng dinh gid tdi sdn gdp vdn, 
duac tu khai bdo va tu chiu trdch nhiem vl 
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tinh trung thuc cila muc vdn gdp cua thdnh 
vien vd miic vdn dieu Ie cua cdng ti thi 
ngugc lai, nhd nudc dugc quyen ddi hdi 
trdch nhiem cila nhd ddu tu trudc nhd nudc 
vl cdc thdng tin dugc khai bdo trong hd sa 
dang ki kinh doanh. Xudt phdt tir dilu ndy, 
van de khdng chi Id xu phat vi pham hdnh 
chinh ma cdn yeu cdu khac phuc hdu qud 
ngay d thdi diem phdt hien vi pham. Do dd, 
Ludt doanh nghiep cdn quy dinh: nghTa vu 
"lien ddi cMu trdch nhiem (...) bang sd chenh 
lech giua gid tri dugc dinh vd gid tri thuc te 
ciia tai sdn gdp vdn tai thdi diem ket thiic 
dinh gid" phdi dugc thuc hien ngay d thdi 
diem phdt Men vi pham. Neu sua ddi theo 
hudng nay, se vua thuc hien dugc muc dfch 
bdo ve quyen lgi cua chu ng, vua ddm bdo 
thuc hien hieu qud nguyen tac "hau kiem", 
nang cao y thuc tudn thu phdp ludt ve ddng 
kf kinh doanh. 

3. Cach thuc va thu tuc gop vdn vao 
cong ti 

a. Cdch thiec gop von vdo cong ti 
Ngodi viec gdp vdn bang viec true tiep 

dua tdi sdn vdo cdng ti de trd thdnh chu sd 
hOu hoac cdc chil sd hOn chung cua cdng ti 
(nhu da phdn tich d phdn tren), Ludt doanh 
nghiep nam 2005 cdn ghi nhdn cdc hinh thuc 
khdc de trd thdnh chu sd huu hay ddng chu 
sd huu cua cdng ti, bao gdm: 

- Nhdn chuyen nhugng cd phdn, vdn gdp 
tir cd ddng, thdnh vien cdng ti; 

- Nhdn thua kl tu cd ddng, thdnh vien 
cdng ti; 

- Tang cho cd phdn, vdn gdp tu cd ddng, 
thdnh vien cdng ti. 

* Gdp vdn vdo cdng ti thdng qua viec 
nhdn chuyen nhugng cd phdn, vdn gdp 

Ludt doanh nghiep cd quy dinh khdc 
nhau ve thu tuc chuyen nhugng cd phdn, vdn 
gdp ddi vdi mdi loai hinh cdng ti. C) cdng ti 
cd phdn, nguyen tac tu do chuyen nhugng 
dugc ghi nhdn, ngoai trir cdc trudng hgp hi 
cdm hoac ban che. Dieu 87 Luat doanh 
nghiep quy dinh cd phdn dugc tu do chuyen 
nhugng tru trudng hgp quy dinh tai khodn 3 
Dieu 81 vd khodn 5 Dieu 84 cila Ludt doanh 
nghiep. Khodn 3 Dieu 81 quy dinh: cd ddng 
sd hiru cd phdn uu dai bieu quyet khdng 
dugc chuyen nhugng cd phdn dd cho ngudi 
khdc; khodn 5 Dieu 84 quy dinh trong thdi 
han ba nam, ke tu ngdy cdng ti dugc cap 
gidy chung nhdn dang ki kinh doanh, cd 
ddng sdng lap cd quyen tu do chuyen 
nhugng cd phdn phd thdng cua minh cho cd 
ddng sdng lap khdc nhung chi dugc chuyen 
nhugng cd phdn phd thdng cua minh cho 
ngudi khdng phdi Id cd ddng sang lap neu 
dugc su chdp thudn cua dai hdi ddng cd 
ddng. Trong trudng hgp ndy, cd ddng du 
dinh chuyen nhugng cd phdn khdng cd 
quyen bieu quyet ve viec chuyen nhugng cdc 
cd phdn dd vd ngudi nhdn chuyen nhugng 
duong nhien trd thdnh cd ddng sdng lap ciia 
cdng ti. Sau thdi ban ba nam, ke tu ngay 
cdng ti dugc cdp gidy chimg nhdn dang kf 
kinh doanh, cdc ban che ddi vdi cd phdn phd 
thdng cua cd ddng sdng lap deu dugc bai bd. 

Ddi vdi cdng ti TNHH, viec chuyen 
nhugng vdn dugc thuc hien theo quy dinh tai 
Dilu 44 Ludt doanh nghiep, theo dd thdnh 
vien cdng ti trdch nhiem hiru ban hai thdnh 
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vien trd Ien khi mudn chuyen nhugng mdt 
phdn hoac todn bd phan vdn gdp cila minh 
cho ngudi phdi chdo ban phdn vdn dd cho 
cdc thdnh vien cdn lai theo ti Ie tuang ung 
vdi phdn vdn gdp cua hg trong cdng ti vdi 
Cling dilu kien vd chi dugc chuyen nhugng 
cho ngudi khdng phdi Id thdnh vien nlu cdc 
thdnh vien cdn lai cua cdng ti khdng mua 
hoac khdng mua hit trong thdi han ba muai 
ngdy, ke tu ngdy chdo ban. 

Ddi vdi cdng ti hgp danh. Mat doanh 
nghiep quy dinh viec chuyen nhugng vdn vd 
tilp nhdn vdn gdp cua thdnh vien mdi tai cac 
Dilu 133, 135, 139, 140 cua Ludt doanh 
nghiep, theo dd, thdnh vien hgp danh vd 
thanh vien gdp vdn deu dugc chuyen nhugng 
vdn gdp cho ngudi khdc vd ngudi nhdn 
chuyen nhugng se trd thdnh thdnh vien cdng 
ti hgp danh. Tuy nhien, viec gdp vdn de gia 
nhdp cdng ti cua ngudi gdp vdn se gap phdi 
mdt sd ban che nhu sau: 

- Thdnh vien hgp danh khdng dugc 
quyen chuyen mdt phdn hoac todn bd phan 
vdn gdp cila minh tai cdng ti cho ngudi khdc 
neu khdng dugc su chdp thudn cua cdc thdnh 
vien hgp danh cdn Iai (khodn 3 Dieu 133 
Ludt doanh nghiep); 

- Cdng ti ed the tiep nhdn them thdnh 
vien hgp danh hoac thdnh vien gdp vdn; viec 
tiep nhdn thdnh vien mdi cila cdng ti phdi 
dugc hdi ddng thdnh vien chap thudn (Dieu 
139 khodn 1) vdi sd phieu tdn thdnh cila it 
nhdt 3/4 tdng sd thdnh vien hgp danh (Dieu 
135 khodn 3). 

Vdi quy dinh tai Dilu 133 khodn 3 vd 
Dieu 135 khodn 3 Ludt doanh nghiep, se cd 

the xdy ra trudng hgp: Cdc thdnh vien hgp 
danh ddng y cho mdt thdnh vien hgp danh 
chuyen nhugng vdn nhung ngudi ngudi mua 
lai phdn vdn gdp cd dugc tilp nhdn Id thdnh 
vien mdi cua cdng ti hgp danh hay khdng lai 
la vdn de tiep theo cdn sir chdp thudn cila It 
nhdt 3/4 tdng sd thdnh vien hgp danh. 

Quy dinh tren ddy ve ca bdn phu hgp vdi 
dac thu cila cdng ti ddi nhan - cdng ti ddi hdi 
sir kiem sodt chat che viec gia nhdp cdng ti 
cua thdnh vien mdi. Tuy nhien, thuc trang 
quy dinh phdp ludt bgc Id mdt sd diem chua 
thdng nhat, se gay tranh Man trong thuc thi 
phdp Mat, dd Id: 

Thie nhdt, khi mgt cd nhdn nhdn chuyen 
nhugng mdt phdn hoac todn bd phan vdn gdp 
cila thdnh vien hgp danh (tuc la gdp vdn vdo 
cdng ti thdng qua viec mua lai phdn vdn gdp 
cua thdnh vien) thi phdi dugc sir ddng y cua 
tdt cd thdnh vien hgp danh cdn lai trong cdng 
ti. Trong khi dd, neu cdng ti tiep nhan bd 
sung thdnh vien mdi (thdnh vien hgp danh 
hoac thdnh vien gdp vdn) thi chi cdn sd 
phieu tdn thdnh cua It nhdt 3/4 tdng sd thdnh 
vien hgp danh. Quy dinh ndy rd rdng da tao 
ra sir phdn biet ddi xir khdng can thiet cho 
cdc cd nhdn khdc nhau khi gdp vdn de trd 
thdnh thdnh vien hgp danh bang hai con dudng 
khdc nhau. Ve vdn de ndy, Ludt doanh nghiep 
nen quy dinh thdng nhdt theo hudng, mdt ca 
nhdn chi cd thi trd thdnh vien hgp danh mdi 
khi cd sir nhdt tri cua tdt cd cac thdnh vien 
hgp danh trong cdng ti, cho du gdp vdn 
theo cdch thuc nhdn chuyin nhugng hay 
gdp vdn true tiep. 
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Thii hai, thdnh vien gdp vdn dugc quyen 
chuyen nhugng phdn vdn gdp md khdng kem 
theo dilu kien thuc hien ndo (Dieu 140 
khodn I diem d Luat doanh nghiep). Tuy 
nhien, quy dinh viec tiep nhdn thdnh vien 
mdi (thdnh vien hgp danh hoac thdnh vien 
gdp vdn) cila cdng ti phai dugc hdi ddng 
thdnh vien chdp thudn-(Dieu 139 khodn 1) 
vdi sd phieu tdn thdnh ciia it nhdt 3/4 tdng sd 
thdnh vien hgp danh (Dieu 135 khodn 3) cd 
the trd thdnh "rdo cdn" de ngudi mua lai 
phdn vdn gdp "budc chdn" vdo cdng ti khi 
cdc ben da thudn mua vua bdn. Nguyen nhdn 
cila nhirng rae rdi ndy deu xudt phdt tu viec 
Ludt doanh nghiep chua xdc dinh rd quan he 
chuyen nhugng vdn gdp Id mdt trong sd cdc 
trudng hgp ddn den viec tiep nhdn thdnh 
vien mdi de cd cdc quy dinh phu hgp. 

Gdp vdn vdo cdng ti thdng qua viec nhdn 
thua ke, nhdn tang cho cd phdn, vdn gdp 

Chet hoac hi tod dn tuyen bd Id da chet Id 
can cu phdp 11 chdm dut tu each thdnh vien 
cdng ti.*'*' Dieu 45 Ludt doanh nghiep quy 
dinh "Trong trudng hgp thdnh vien la cd 
nhdn chet hoac bi tod dn tuyen bd Id da chet 
thi ngudi thira ke theo di chiic hoac theo 
phdp Mat ciia thdnh vien dd la thdnh vien cila 
cdng ti (...) Phdn vdn gdp cua thdnh vien 
dugc cdng ti mua lai hodc chuyen nhugng 
theo quy dinh tai Dilu 43 vd Dilu 44 cua Ludt 
ndy trong cdc trudng hgp: a) Ngudi thira ke 
khdng mudn trd thdnh thdnh vien; b) Ngudi 
dugc tang cho theo quy dinh tai khodn 5 
Dieu ndy khdng dugc hdi ddng thdnh vien 
chap thudn lam thdnh vien; c) Thdnh vien la 
td chuc bi gidi the hoac phd sdn". Quy dinh 

ndy tdn tai mdt sd bat cap, dd la: 
- Khi ngudi thua ke duang nhien dugc 

coi Id thdnh vien cdng ti thi tu each thdnh 
vien cdng ti da dugc coi la tai sdn thua ke. 
Dieu ndy trdi quy dinh tai Dieu 634 Bd Mat 
ddn sir ve di sdn thua ke, theo dd, di sdn bao 
gdm "tdi san rieng cua ngudi chet, phdn tdi 
sdn cua ngudi chet trong tdi sdn chung vdi 
ngudi khdc". Nhu vay, "phdn vdn gdp" kem 
theo cdc quyen va nghia vu cd lien quan cila 
ngudi gdp vdn mdi Id di sdn thua ke chu 
khdng phdi Id tu each thanh vien cdng ti. 
Muc dich tich cue cua quy dinh ndy Id 
nham han che nhimg xdo trdn khdng can 
thiet ve co cdu vdn cua doanh nghiep song 
da tao ra sir mdu thuan khdng cdn thiet vdi 
Bd ludt ddn sir, bdi vi, tiep theo dd, viec 
thanh todn tdi sdn thua ke van phdi thuc 
hien neu nhu ngudi thua ke khdng mudn trd 
thdnh thdnh vien (thdng qua viec quan he 
chuyen nhugng hoac mua lai phan vdn gdp 
cua thanh vien da chet); 

- Quy dinh ve "xir Ii phdn vdn gdp trong 
cdc trudng hgp khdc" tai Dieu 45 Ludt doanh 
nghiep chi tinh den trudng hgp ngudi thua 
ke khdng mudn trd thdnh thdnh vien md 
khdng tfnh din tnrdng hgp ngudi thua kl 
khdng du dieu kien trd thdnh thdnh vien 
cdng ti. Tdc gid cho rang can bd sung trudng 
hgp ndy cho du cdc trudng hgp ndy khdng 
nhieu vd nguyen tac xu II nhu khi ngudi thua 
ke khdng mudn trd thdnh thdnh vien cdng ti; 

- Ddi vdi trudng hgp dugc tang cho phdn 
vdn gdp, Ludt doanh nghiep quy dinh ngudi 
dugc tang cho chi trd thanh thdnh vien cdng 
ti khi hdi ddng thdnh vien chap thudn hg ldm 
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thanh vien cua cdng ti. Neu khdng dugc hdi 
ddng thdnh vien chdp thuan, ngudi dugc 
tang cho se dugc thanh todn phdn lgi Ich tdi 
sdn cua minh thdng qua quan he chuyen 
nhugng hoac mua lai theo Dilu 45 Ludt 
doaMi nghiep. Tru trudng hgp Id cdng ti hgp 
danh, quy dinh ndy chua ddm bdo quyen lgi 
ciia ngudi dugc tang cho va thieu thdng nhdt 
vdi cdc quy dinh khac trong Ludt doanh 
nghiep nhu quy dinh ve sd hOu cd phdn 
trong cdng ti cd phdn tren ca sd nguyen tdc 
tu do gdp vdn, tu do chuyen nhugng, quy 
dinh viec tiep nhdn them thanh vien cdng ti 
TNHH phdi dugc sir nhdt tri ciia cac thanh 
vien, tru trudng hgp dieu Ie cdng ti cd quy 
dinh khdc (khodn 2 Dieu 60 Ludt doanh 
nghiep) - cd nghTa Id khdng phdi mgi trudng 
hgp deu cdn tdi su nhdt tri cua mgi thanh 
vien cdng ti. 

b. Ve thu tuc gop von 
Dieu 29 Luat doanh nghiep quy dinh 

thdnh vien cdng ti trach nhiem hQu ban, cdng 
ti hgp danh vd cd ddng cdng ti cd phdn phdi 
chuyen quyen sd hiru tdi sdn gdp vdn cho 
cdng ti theo quy dinh sau day: 

- Ddi vdi tdi sdn cd dang ki hoac gid tri 
quyen su dung ddt thi ngudi gdp vdn phdi 
ldm thil tuc chuyen quyen sd hiru tdi sdn dd 
hoac quyen su dung ddt cho cdng ti tai ca 
quan nhd nudc cd tham quyen. Viec chuyen 
quyen sd hQu ddi vdi tdi sdn gdp vdn khdng 
phdi chiu le phi trudc ba; 

- Ddi vdi tdi sdn khdng dang ki quyen sd 
hiru, viec gdp vdn phdi dugc thuc Men bdng 
viec giao nhan tdi sdn gdp vdn cd xdc nhdn 
bdng bien bdn. 

Bien ban giao nhdn phdi ghi rd ten vd dia 
chi tru sd chinh cua cdng ti; hg, ten, dia chi 
thudng tni, sd gidy chung minh nhdn ddn, hd 
chieu hoac chung thuc cd nhdn hgp phdp 
khdc, sd quyet dinh thdnh lap hoac dang kf 
ciia ngudi gdp vdn; loai tai sdn vd sd dan vi 
tdi sdn gdp vdn; tdng gia tri tdi sdn gdp vdn 
vd ti le cua tdng gid tri tai sdn dd trong vdn 
dieu le cila cdng ti; ngdy giao nhdn; chu ki 
eua ngudi gdp vdn hoac dai dien theo uy 
quyen cua ngudi gdp vdn vd ngudi dai dien 
theo phdp ludt cua cdng ti; 

- Cd phdn hoac phdn vdn gdp bang tdi 
sdn khdng phdi la tien Viet Nam, ngoai te tu 
do chuyen ddi, vang chi dugc coi Id thanh 
todn xong khi quyen sd hiru hgp phdp ddi 
vdi tdi sdn gdp vdn da chuyen sang cdng ti. 

4. Xae dinh tu each thanh vien cong ti 
lien quan den van de gop von 

a. Tiin dp thuc hien nghia vii gop vPn vd 
thdi diem hinh thdnh tu cdch thdnh vien 
cong ti 

Ve li thuyet, khi td chuc, ca nhdn gdp 
vdn vdo cdng ti thi trd thdnh thdnh vien cila 
cdng ti. Tuy nhien, d cdng ti TNHH vd cdng 
ti hgp danh, Ludt doanh nghiep khdng huge 
ca nhdn, td chuc gdp vdn phdi gdp dil sd vdn 
dang ki ngay khi thdnh lap cdng ti. Nhu vdy, 
khi cdng ti thdnh lap vd boat ddng kinh 
doanh, cd nhirng thdnh vien chua gdp hoac 
chua gdp du sd vdn da cam ket. Tu cdch 
thdnh vien cdng ti cua hg da hinh thdnh 
chua? Viec da hay chua dugc cdp giay 
chiing nhdn phdn vdn gdp cd lien quan din 
viec hinh thanh tu each thdnh vien cdng ti 
hay khdng? 
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Danh sdch thdnh vien cdng ti trdch 
nhiem hQu ban, cdng ti hgp danh, danh sdch 
cd ddng sdng lap cdng ti cd phdn dugc lap 
khi dang ki kinh doanh vd theo mau thdng 
nhdt do CO quan dang ki kinh doanh quy 
dinh. Danh sach thdnh vien ghi nhdn cdc 
thdng tin: I) Hg, ten, dia chi, qudc tich, dia 
chi thudng tni vd cdc ddc diem ca ban khac 
cua thdnh vien ddi vdi cdng ti trach nhiem 
huu ban vd cdng ti hgp danh; cua cd ddng 
sdng lap ddi vdi cdng ti cd phdn. 2) Phan vdn 
gdp, gid tri vdn gdp, loai tdi sdn, sd lugng, 
gid tri cua timg loai tdi sdn gdp vdn, thdi ban 
gdp vdn ciia timg thdnh vien ddi vdi cdng ti 
trach rihiem hOu ban, cdng ti hgp danh; sd 
lugng cd phdn, loai cd phdn, loai tdi sdn, sd 
lugng tdi sdn, gid tri cua timg loai tdi sdn gdp 
vdn cd phdn cila timg cd ddng sang lap ddi 
vdi cdng ti cd phdn. 

Nhu vdy, trudc phdp ludt, danh sdnh 
thdnh vien cdng ti trong hd sa dang ki kinh 
doanh Id van bdn phdp If xdc nhan tu cdch 
thdnh vien cdng ti ciia ngudi gdp vdn, 
khdng phu thudc vdo thdi diem hodn thdnh 
nghTa vu gdp vdn cua hg. Ke tu thdi dilm 
cdng ti dugc thdnh lap va boat ddng, quyen 
vd nghTa vu cua thdnh vien cdng ti da hinh 
thdnh. Phil hgp vdi quy dinh nay, Dieu 39 
Ludt doanh nghiep xdc dinh ro sd vdn chua 
gdp dugc coi Id ng cua thdnh vien ddi vdi 
cdng ti; thdnh vien dd phdi chiu trdch nhiem 
bdi thudng thiet hai phdt sinh do khdng gdp 
dli vd diing han sd vdn da cam kit. Mat 
khdc, Ludt doanh nghiep cung quy dinh sd 
dang ki thdnh vien cua cdng ti dugc lap 
ngay sau khi dang ki kinh doanh, trong dd 

ghi rd ten ngudi gdp vdn, gid tri vdn gdp tai 
thdi diem gdp vdn vd phdn vdn gdp cua 
timg thanh vien; thdi diem gdp vdn; loai tdi 
sdn gdp vdn, sd lugng, gid tri ciia timg loai 
tdi sdn gdp vdn... 

Gidy chiing nhdn phan vdn gdp dugc cdp 
cho thdnh vien khi hg da hodn thanh nghTa 
vu gdp vdn, cd ndi dung ghi nhdn ten ngudi 
gdp vdn, vdn dieu Ie cua cdng ti, phdn vdn 
gdp, gia tri vdn gdp cila ngudi gdp vdn. Gidy 
chimg nhdn phdn vdn gdp cd y nghia chiing 
minh tu each thdnh vien cdng ti song khdng 
nen nhdm ldn gidy chiing nhdn phdn vdn gdp 
la gidy chung nhdn thanh vien cdng ti, do 
cdn cd cac tdi lieu khac cung cd gid tri chimg 
minh tu cdch thanh vien cdng ti nhu danh 
sdch thdnh vien cdng ti, bien bdn giao nhdn 
tdi sdn vdn gdp, sd dang ki thdnh vien... 

Sau thdi ban cam ket Ian cudi md vdn cd 
thdnh vien chua gdp du sd vdn da cam ket 
thi sd vdn chua gdp dugc xu li theo mdt 
trong cdc each sau day: a) Mdt hodc mdt sd 
thdnh vien nhdn gdp dil sd vdn chua gdp; b) 
Huy dgng ngudi khdc cimg gdp vdn vdo 
cdng ti; c) Cdc thanh vien cdn Iai gdp du sd 
vdn chua gdp theo ti le phan vdn gdp ciia hg 
trong vdn dieu Ie cdng ti. Sau khi sd vdn cdn 
lai dugc gdp du theo quy dinh tai khodn nay, 
thdnh vien chua gdp vdn theo cam ket duong 
nhien khdng cdn Id thdnh vien cua cdng ti vd 
cdng ti phdi dang ki thay ddi ndi dung dang 
ki kinh doanh theo quy dinh cua Ludt ndy.*̂ ' 

Quy dinh ndy Id giai phdp hieu qud giilp 
gidi quyet dut diem viec tri hoan thuc hien 
nghTa vu gdp vdn cua thdnh vien. Tuy 
nhien, se hieu qud ban vd ban che dugc 
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nhung vudng mic troiig qua trinh thuc hien 
neu nhu Ludt doanh nghiep bd sung 2 ndi 
dung sau ddy: 

Mpt la khdng nhdt thiet budc cdng ti xu 
If thdnh vien chua gdp du sd vdn da cam ket 
theo mdt trong ba cdch thuc a,b,c quy dinh 
tren ddy (theo khodn 2 Dilu 39) ma cho 
phep cdng ti cd the cd the ket hgp cdc cdch 
thuc xu li ndy; 

Hai Id sau khi sd vdn cdn lai dugc ngudi 
khac gdp dli theo quy dinh, thdnh vien chua 
gdp vdn theo cam ket duang nhien khdng 
cdn Id thdnh vien ciia cdng ti. Quy dinh ndy 
chi dimg trong trudng hgp thdnh vien hodn 
todn chua thuc hien nghTa vu gdp vdn theo 
cam ket. Ddi vdi trudng hgp thdnh vien chi 
vi pham mdt phdn nghTa vu gdp vdn (tuc Id 
chi cd phdn gdp thieu bi ngudi khdc gdp ndt 
theo quy dinh cua phdp Mat) thi khdng the 
loai bd tu each thdnh vien cdng ti cua hg ma 
chi cd the dieu chinh phdn vdn gdp ciia hg 
cung vdi pham vi quyen vd nghia vu tuang 
xung vdi phan vdn md hg da gdp. 

b. Tien dp thuc hien nghia vu gop vdn vd 
su chi phPi ciia hdnh vi ndy din quyin vd 
nghia vu cua thdnh vien cong ti 

O cdc cdng ti ddi vdn, ti le gdp vdn ti le 
thudn vdi hau bet cdc quyen va nghTa vu 
cua thdnh vien cdng ti nhu quyen dugc ehia 
lgi nhuan, quyen bieu quylt, nghTa vu chiu 
lo V.V.. Khi cdc thdnh vien deu thuc Men du 
nghTa vu gdp vdn nhu da cam kit, viec phdn 
chia ti le lgi nhudn, nli ro, xdc dinh quyln 
bilu quyet... nhin chung khd dan gidn vd it 
xdy ra bat ddng. Song, d thdi dilm cdn cd 
thdnh vien chua thuc hien xong nghTa vu 

gdp vdn, nhilu tranh cai da xdy ra lien quan 
den viec chia Igi nhuan, chia philu bilu 
quyet theo ti le vdn da gdp hay ti le vdn 
cam ket gdp? 

Ve trdch nhiem, Dilu 38 Ludt doanh 
nghiep xdc dinh rd thdnh vien chiu trdch 
nhiem ve cdc khodn ng vd nghia vu tdi sdn 
khdc cua doanh nghiep trong pham vi sd vdn 
cam ket gdp vdo doanh nghiep. Vd nhu vdy, 
neu cdng ti pha sdn, thdnh vien chua gdp du 
vdn phdi mang ndt sd vdn gdp cdn thieu din 
cdng ti trd ng, vi phdn vdn ndy dd thudc bd 
phan tdi sdn thugc sd hiru cdng ti. 

Trong khi dd, Dieu 41 Ludt doanh 
nghiep quy dinh thdnh vien cdng ti TNHH 
cd sd phieu bieu quyet tuang iing vdi phdn 
vdn gdp vd dugc chia Igi nhudn tuang irng 
vdi phdn vdn gdp. Da cd y kien khdc nhau 
trong viec nhdn dien "phdn vdn gdp" ndy Id 
phdn vdn da gdp hay phdn vdn cam ket gdp 
vdo cdng ti, dan den hai ket qud khdc nhau 
khi phdn chia quyen lgi cua thdnh vien. So 
vdi muc do rd rdng cila dieu khodn xdc dinh 
trdch nhiem gdnh chiu rui ro, Dieu 41 da 
khdng dat dugc yeu cdu ndy khi tao ra hai 
cdch hieu Mat khac nhau. Tuy nhien, de xdc 
dinh diing quyen lgi cila thdnh vien, cdn phdi 
can cir vdo khodn 5, 6 Dieu 4 Ludt doanh 
nghiep. Khodn 5, 6 Dilu 4 quy dinh vdn dilu 
le Id sd vdn do cdc thdnh vien, cd ddng gdp 
hoac cam kit gdp trong mdt thdi ban nhdt 
dinh, dugc ghi vdo dilu le cdng ti vd phdn 
vdn gdp Id ti le vdn md chii sd hiru hoac chu 
sd hQu chung cua cdng ti gdp vdo vdn dilu 
le. Nhu vay, khi cd thdnh vien gdp vdn ldm 
nhilu ldn, vdn dieu le chi Id vdn cam kit vd 
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ti le vdn gdp cua thdnh vien / (tren) tdng sd 

vdn gdp ciia cdc thdnh vien (phdn vdn gdp) 

duang nhien cung tinh theo sd vdn cam ket 

gdp. Quy dinh nay ddm bdo tuong xiing 

quyen dugc chia lgi nhudn vd nghTa vu gdnh 

chiu rui ro cua thdnh vien cdng ti, ddng thdi 

phii hgp vdi quy dinh phdn vdn chua gdp 

diing han bi coi Id ng ddi vdi cdng ti. Song 

dl tranh gdy tranh Man, Ludt doanh nghiep 

nen quy dinh gidi thich rd hon Midi niem 

"phdn vdn gdp" tai Dieu 4, theo dd "phdn 

vdn gdp la ti le vdn md chil sd hiru cua cdng 

ti da gdp hodc cam ket gdp vdo vdn dieu le". 

5. Hinh thuc cua thoa thuan gop von 

thanh lap cong ti 

Ngoai tru cdng ti TNHH mdt thdnh vien, 

cac td chuc, ca nhdn khi cung nhau gdp vdn 

thdnh lap cdng ti deu cdn thiet dat dugc thod 

thudn ve muc gdp vdn, loai tdi sdn gdp vdn, 

dinh gid tdi sdn gdp vdn, thdi ban gdp vdn, 

tdng sd vdn gdp, vdn de ket nap them ngudi 

gdp vdn mdi, each thuc nit vdn khdi cdng 

ti... Bdn chat cua su thod thudn ndy Id hgp 

ddng gdp vdn thdnh lap cdng ti, nd song 

hdnh ciing vdi mgi du an thdnh lap cdng ti. 

Hinh thuc cua hgp ddng gdp vdn thdnh lap 

cdng ti dugc the Men bang ldi ndi hoac dugc 

ghi nhdn thdnh vdn bdn. 

Ludt doanh nghiep ndm 2005 khdng cd 

quy dinh ve hgp ddng gdp vdn thdnh lap 

cdng ti md quy dinh dieu le cdng ti Id van 

bdn ghi nhdn cdc thod thudn ndy. Tuy 

nhien, dieu le cdng ti chi chinh thuc tdn tai 

khi cdng ti dugc thdnh lap. Trudng hgp cac 

ben dat dugc thod thudn gdp vdn nhung 

cdng ti khdng dugc cdp gidy chung nhdn 

ddng ki kinh doanh, viec phdn chia rui ro 

lien quan den viec thdnh lap cdng ti khdng 

thanh cho cdc sang lap vien se gap nhilu 

bdt cap. De khac phuc ban che nay, Ludt 

doanh nghiep nen bd sung quy dinh ve hgp 

ddng gdp vdn thdnh lap cdng ti, lam ca sd 

cho viec gidi quyet tranh chdp khi cdn 

thiet. Can cu vdo quy md vdn ddu tu hoac 

tfnh chat nganh nghe ITnh vuc kinh doanh, 

cd the quy dinh mdt sd trudng hgp hgp 

ddng gdp vdn thanh lap cdng ti budc phdi 

dugc lap thdnh vdn ban. 

Tdm lai, so vdi Ludt doanh nghiep nam 

1999, cdc quy dinh ve gdp vdn vd tu cdch 

thdnh vien cdng ti trong Ludt doanh nghiep 

nam 2005 the hien rat nhieu uu diem vugt 

trdi nhu: bde tdch quyen sd hiru cua ngudi 

gdp vdn ddi vdi tdi sdn gdp vdn vd quyen sd 

hiJu tdi sdn cua cdng ti; quy dinh rd ban ve 

cdc loai tdi san gdp vdn vd cdch thuc xu II 

ddi vdi cdc trudng hgp vi pham nghTa vu gdp 

vdn, quyen vd nghTa vu ciia thdnh vien lien 

quan den tien do thuc hien nghTa vu gdp vdn, 

cdc each thuc khdc nhau de gdp vdn trd 

thanh thdnh vien cdng ti, vdn de dinh gid tdi 

sdn gdp vdn v.v.. Tuy nhien, sau 4 nam thuc 

hien, Ludt doanh nghiep tiep tuc bgc Id mgt 

sd bat cap trong quy dinh ve vdn de gdp vdn 

vd tu cdch thdnh vien cdng ti cdn dugc tiep 

tuc sua ddi, bd sung./. 

(l).Xem: Dieu 4 Ludt doanh nghiep ndm 2005. 
(2).Xem: Khodn 4 Dilu 4 Luat doanh nghiep ndm 2005. 
(3).Xem: M6t s6 tranh chip diln hinh trong thuc hien 
Luat doanh nghiep. 
(4).Xem: Dilu 138 Luat doanh nghiep ndm 2005. 
(5).Xem: Khodn 2 Dilu 39 Luat doanh nghiep ndm 2005. 
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