
NHA Na6C VA PHAP LUAT Nl/dC NGOAI 

KINH NGHIEM XAY DI/NG PHAP LUî T 
VE TRACH NHIEM SAN PHAM COA M Q T Sd Nl/dC ASEAN 

1. Kinh nghiem cua Philippines 
Philippines thdng qua Luat ve ngudi tigu 

dting nam 1992. Day Id dao luat loan dien, 

digu chinh khdng cbi van dg trach nhiem sdn 

pham ma ca van dg an todn va chat lugng 

san pham, banh vi lira ddi vd hanh vi thigu 

cdng bang, bao hdnh, dan nhan vd ddng gdi. 

Dao luat nay cung quy dinh viec thdnh lap 

Hpi ddng qude gia vg cac van dg ciia ngudi 

tieu dting. Quan trpng ban, Luat ngudi tigu 

diing cting da thigt lap co chg md rdng ciia 

trdeh nhiem nghigm ngat ddi vdi cdc nhd sdn 

xuat va nhap khau dya vdo Chi tbi ciia Cdng 

ddng chau Au. Khdng gidng nhu Chi thi cua 

Cpng ddng chau Au, Luat ngudi tigu dting 

ciia Philippines dat trdeh nhiem chirng minh 

lgn nhd san xuat. Nha san xuat phai chu'ng 

minh rang san pham hp dua vao thi trirdng la 

khdng CO khuygt tat. 

Luat ngudi tigu dting chi quy dinh ba 

trudng hgp md nhd sdn xuat khdng phdi chiu 

trach nhiem. Dd la cae trudng hgp nha sdn 

xuat chirng minh dugc rang bg khdng dua 

sdn pham dd ra thi trudng, sdn pham dd 

khdng cd khuygt tat hoac chi cd ngudi tigu 

diing hoac bgn thir ba la cd ldi. Nhtrng can 

cir loai trir trach iibiem nay it hon nhigu so 

vdi cac can cir dugc quy dinh trong Cbi thi 

eiia Cgng ddng chau Au. 

Dao luat nay cung md rpng viec dp dyng 
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bpe tbuygt vg trdeh nhiem nghigm ngat bang 

viec ygu cau cac co quan nhd nudc dat ra cac 

tigu chuan vg chat lugng ddi vdi tat cd cdc san 

pham vd ygu cau nha sdn xuat, nha phan phoi 

hoac ngudi ban hdng phdi chiu trdeh nhiem 

vg nhting tbiet hai ma nbung sdn pham khdng 

ddm bao cac tigu chuan dd gay ra. Co che nay 

dugc dam bao thyc tbi bdi ba co quan: 

- Cyc y tg; Chiu trdeh nhiem gidi quyet 

cae khigu nai vg thuc pham, thudc va mT pham. 

- Cyc ndng nghiep: Chiu trdeh nhiem ve 

nhting sdn pham lign quan dgn ndng nghiep. 

- Cyc cdng thirong: Chiu trach nhiem ve 

tat cd cdc sdn pham tigu dting khde* ' 

Qud trinh khigu nai ciia ngudi tigu dting 

cting dugc hd trg bdi cdc van phdng vi lgi ich 

ngudi tigu diing thdnh lap bdi cd cdc co quan 

nha nudc va cdc doanh nghiep ciia tu nhan. 

Vg chil thg phai chiu trach nhiem, trong 

Chuong 5 Luat ngudi tigu diing vg van de trach 

nhiem ddi vdi sdn pham va dich vu, Dieu 97 

quy dinli trdeh nhiem ddi vdi cac sdn phdm co 

khuygt tat, theo dd "bdt ki nhd sdn xudt hay 

nhdp khdu ndo cita Philippines hay nudc 

ngodi deu phdi chiu trdeh nhiem khoi phuc 

houc hoi I hudng, khong ke cd ldi hay khdng, 

ddi vdi cue thiet hgi gdy ra cho ngudi tieu 

dung do cdc khuyet tut co nguyen nhdn tie thiit 

Vien khoa hge phap li. Eg tu phap 
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ke, ehe tgo. xdy dung, lup rdp, dung, nung cup, 

trinh bdy huy dong goi san phdm, eiing nhu 

du cung edp khong day du thong lin ve eong 

dung vd ede khu ndng gdy hgi eua ehiing". 

Ddi vdi trdeh nhiem ciia ngirdi ban, Digu 

98 Luat ngudi tigu diing quy dinh: Ngirdi 

kinh doanh hoac ban hang se phdi chiu trach 

nhiem luong ty nhu cdc nha sdn xuat, nhap 

khau khi: a) Khdng thg xde dinh dugc ngudi 

san xuat, chg tao, xay dyng, chg bign hay 

nhap khau; b) San pham dugc cung cap ma 

khdng chi rd nha sdn xuat, chg tao, xay 

dyng, chg bign hay nhap khau; c) Ngudi dd 

da khdng dp dyng cac bien phdp bdo qudn 

can thigt ddi vdi cdc sdn pham dg bu hdng. 

Bgn bdi thudng cho ngudi bi tbiet hai cd 

quygn doi boi hodn mdi phan hoac toan bp 

khoan da bdi thudng tii' cdc bgn khde cd 

trach nhiem can cir vao phan hoac trach 

nhiem ciia hp ddi vdi thiet hai da xdy ra. 

Digu ddng chu y la Luat ngudi tigu dting 

ciia Philippines da xac dinh co chg trdeh nhiem 

ddi vdi san pham dich vu.'"' Cy thg, Digu 99 

vg trdeh nhiem ddi vdi dich vu cd khuygt tat 

quy dinh: Nha cung cap dich vy phai chiu 

trdeh nhiem sira chua, klidi phyc, bdi thudng, 

khdng phy thupc vao viec c6 ldi hay khdng, 

ddi vdi nhtrng thiet hai giiy ra cho ngudi tigu 

diing do nhti-ng khuygt tat lign quan dgn viec 

cung cap dich vy cting nhu viec khdng cung 

cap day dii thdng tin vg viec thyc hien dich 

vu va kha nang gay hai ciia nd. 

Ve khdi niem sdn pham cd khuyet tat, 

theo Digu 97, sdn pham dugc coi la khuygt 

tat khi san pham do khdng dam bdo an loan 

d mirc dp ma ngudi ta cd the trdng dgi mpt 

edch hgp li, cd can cir vdo nhirng linh hudng 

cu the, bao gdm nhung khdng gidi ban bdi: 

a) Viec Irung bay san pham; 

b) Cdng dyng vd khd nang gay hai cd thg 

nhin thay trudc mpt cdeh hgp li; 

c) Thdi digm sdn pham dugc dua vao 

luu thdng. 

Sdn pham khong bi coi Id khuygt tat chi 

vi cd sdn pham khde tdt ban dugc dua vdo 

tbi trudng. Ngudi sdn xuat, lap dat, chg bign 

hay nhap khau khdng pbdi chiu trdeh nhiem 

khi chimg minli dugc: 

a) Hp da khdng dua san pham ra thi trudng; 

b) Mac dtl hp da dua san pham vao thi 

trudng nhung sdn pham do khdng cd khuygt tat; 

c) Chi cd ngudi tigu dting hoac bgn thir 

ba cd ldi. 

Vg khai niem dich vu ed khuygt lat, theo 

Digu 99, dich vy dugc coi la cd khuygt tat 

khi no khong dam bao an loan o mirc dp ma 

ngudi tigu dtmg cd thg trdng dpi mpt each 

hgp li, cd can cii' vao hodn cdnh cy thg, bao 

gdm nhung khdng gidi han bdi: 

a) Cach thirc cung cap dich vy; 

b) Hau qud ciia khd nang gay hai ma ngudi 

ta cd thg du doan mdt each hgp li; 

c) Thdi gian cung cap dich vy. 

Tuong ty nhu sdn pham hang hod, dich 

vy se khdng bi coi la khuygt tat chi vi li do 

cd sir dung hay gidi thieu mpt kT nang mdi. 

Nha cung cap dich vu khdng phdi chiu trdeh 

nhiem ngu chimg minh dugc: 

a) Khdng cd khuygt tat trong dich vy 

dugc cung cap; 

b) Chi cd ngudi tigu diing hoac bgn thii 

ba cd ldi. 

Ngodi cac van dg trgn, Luat ngudi tieu 

dtmg ciia Philippines cdn cd quy dinh ve 

trach nhiem trong trudng hgp hang hod, dich 

vy dugc cung cap khdng hoan chinh. Theo 
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quy djnh tai Dieu 100, nhd cung cap cac bang 

hoa tigu dimg dimg lau dai bay trong thdi gian 

ngan pbdi lign ddi chiu trach nhiem vg sy 

khdng hoan chinh ciia chat lugng khign cho 

san pham dd khdng thich hgp hoac khdng day 

dtl cho myc dich tigu diing ma nd da dugc 

thigt kg hoac ldm gidm gia tri va nhiing he 

qua til' sy khdng nbat qudn vdi thdng tin dugc 

dua ra trgn bao bi, nhan hoac cdc thdng tin 

dugc cong bd cdng khai, quang edo, can cir 

vdo tirng trudng hgp cu thg cd nhtrng khac 

biet mang tinh bdn chat, ngudi tigu dting cd 

thg ygu cau thay thg nhirng phan chua hodn 

chinh. Ngu sy khdng hodn chinb khdng dugc 

sii'a chii'a trong thdi gian (30) ngay, ngudi 

tigu dimg cd thg lya chpn ygu cau: 

a) Thay thg sdn pham bang sdn pham 

khde ciing loai vd da dugc hoan chinh; 

b) Ddi hodn tign ngay lap tirc, khdng xem 

xet dgn bat ki sy mat mat hay thiet hai ndo; 

c) Giam gid theo mgt ti le phii hgp. 

Cac bgn cd tbg thod thuan gidm hoac 

tang thdi ban da dugc quy dinh d trgn nhung 

thdi ban do khong dugc it hon 7 ngdy va 

khdng ddi bon 180 ngdy. 

Ngudi tigu dting cd thg sir dyng ngay lap 

tire cac bien phdp da dugc quy dinh trgn khi 

ma lign quan dgn sy khdng hoan chinh, viec 

thay thg cdc phan khdng hodn chinh c6 thg 

lam dnh hudng dgn dac tinh hay chat lugng 

sdn pham, tir dd lam gidm gid tri cua sdn 

phdm. Ngu ngudi tigu dimg lya chpn cac 

bien phap dugc quy dinb trgn vd viec thay 

the sdn pham la khdng thg thuc bien dugc, 

sdn pham cd thg dugc thay thg bang sdn 

pham thupc loai, nhan hieu hay mau ma 

khde, vdi digu kien bat ki sy chgnh lech gia 

ca ndo cung se dugc bii dap hay chi trd bdi 

bgn gay ra thiet hai, khdng phu thudc vao 

quy dinb lign quan khac. -

Vg trdeh nhiem ddi vdi san pham khdng 

dii sd lugng: Theo Digu 101, nhd cung cap 

phdi lign ddi chiu trach nhiem vg su khdng 

hodn chinh ve sd lugng san pham (cd xem xet 

dgn nhting tinh budng cy thg) khi trgng lugng 

tinh ciia nd it hon sd lugng duge ghi trgn bao 

bi, nhan hoac qudng cao. Ngudi tigu dimg cd 

quygn, can cir vdo lua chgn cua minh, ygu eau 

dp dyng mgt trong cdc bien phdp sau: 

a) Yeu cau mirc gid tuong irng; 

b) Bd sung sd lugng thigu hoac bien 

phap kJidc; 

c) Thay thg sdn pham bang san pham 

khde cimg loai, nhan bieu hoac mau ma ma 

khdng bi thigu vg sd lugng; 

d) Ddi hoan tign ngay lap tirc, khdng 

phy thudc vao bat ki su mat mdt bay thiet 

hai nao neu ed. 

Nha cung cap trung gian se phai chiu 

trdeh nhiem ngu dyng cy sir dung de can, do 

khdng ddp img dugc tieu chuan cua nhd nudc. 

Ddi vdi trudng hgp khdng hoan cbinh 

dich vy vg mat sd lugng, Digu 102 quy dinh: 

Nhd cung cap dich vu pbdi chiu trdeh nhiem 

ddi vdi bat ki sy khdng hoan chinh nao vg 

mat sd lugng khign cho dich vu khdng phti 

hgp cho viec sir dung hoac suy gidm gid tri va 

chiu trdeh nhiem ddi vdi nhiing hau qud phdt 

sinh tir su khdng nhat quan giira thdng tin trgn 

cdc ban chdo, qudng cao, ngudi tigu diing ed 

quygn lya chpn ygu cau cac bien phdp sau: 

a) Thyc bien dich vy vdo thdi digm thich 

hgp vd khdng pbdi tra them bdt ki chi phi nao; 

b) Hoan trd ngay lap tiic sd tign da thanh 

todn, khdng phy thudc vao bdt ki thiet hai 

hay mat mdt nao; 

48 TAP CHi LUAT HOC SO 7/2010 



NHA NUdc VA PHAP LUAT NU6C NGOAI 

c) Gidm gid theo ti le thich hgp. 

Viec thyc hien lai dich vu cd thg dugc uy 

thac cho mpt bgn thir ba dii nang lye; riii ro 

vd chi phi se do ngudi cung cdp dich vy chiu. 

Dich vy khdng phii hgp la dich vy khdng 

dtl ddp img myc dich hgp li dugc trdng dgi 

ddi vdi dich vy do vd nhtrng dich vy khdng 

dap irng dugc cac quy dinh ciia dao luat nay 

vg cung cap dich vy. 

Digu 103 cua Luat cung quy dinh vg 

nghTa vy doi vdi dich vy sira chtra: Khi dich 

vu duge cung cap dg sua chtra san pham, nha 

cung cap mac nhign dugc coi la co nghTa vu 

sir dyng cdc thigt bi thay tbg phii hgp, mdi va 

diing nguygn gdc, hoac nhiing thigt bi ddp 

irng dugc cdc ygu cau kT thuat ciia nha sdn 

xuat, trtr khi dugc ngudi tigu dimg chap nhdn 

theo edch khde. Ngoai ra, theo Digu 104, 

viec ngudi eung cap bd qua sir hodn chinh vg 

chat lugng do sy khong day dii ciia san pham 

hang hod hoac dich vy khong mign trir cho 

anh ta khdi bat ki trach nhiem nao. Dieu 105 

cung quy dinb: Sy day dii ddi vdi sdn pham 

hang hod va dich vy khong ddi hdi phdi dugc 

quy dinh rd bang bat ki hgp ddng hay each 

tbire ndo. Digu 106 cting quy dinh: Cam dua 

vao hgp ddng digu khodn loai trir, giai phdng 

bay giam bdt nghTa vy bdi thudng thiet hai 

da dugc quy dinh tai Luat ndy. Tuy nhign, 

ngu thiet hai gay ra ed nguygn nhan la do mdt 

thigt bi, phy kien hay phan ciia san pham hdng 

boa, dich vy thi nba san xuat, lap dat hoac 

nhap khau va ngudi dua thigt bi, phy kien do 

vao sdn pham hdng hod, dich vu se lign ddi 

chiu trach nhiem. 

Vg xu li banh vi vi pham, theo Digu 107, 

bat ki ngudi ndo vi pham quy dinh tai 

Chuang vg trdeh nhiem sdn pham hoac cdc 

van ban hudng dan thi hanh nd lign quan dgn 

cdc sdn pham tigu dting khong pbdi Id thirc 

an, mT pham, chat dpc hai se bi phat it nhat 

la 5.000 peso vd phat tii cd thdi ban tir 1 nam 

trd xudng theo quygt dinb ciia tod an. Trong 

Irudng hgp la phdp nhan, hinh thirc xir li se 

dugc dp dyng ddi vdi ngudi dimg dau. Ngu 

ngudi vi pham la ngudi nudc ngoai thi sau 

khi nop phat va chap hdnh bdn dn ciia tod dn, 

se bi trye xuat. 

2. Kinh nghiem cua Malaysia 
Luat bao ve ngudi tigu dting ciia 

Malaysia c6 hieu lye ttr ngay 15/11/1999 sau 

10 nam xay dyng. Trudc khi dao luat ndy 

dugc ban hanh, van dg bao ve ngudi tigu 

dtmg dugc quy dinh trong nhigu van bdn, 

bao gdm Luat dign giai thuong mai nam 

1972 (Trade Descriptions Act), Luat vg ban 

hang nam 1957 (Sale of Goods Act) vd cdc 

quy dinb digu chinh mdt sd loai thyc pham 

va dugc pham.'^' Luat bao ve ngudi tigu 

diing ciia Malaysia dugc xem la budc tign 

quan trpng trong viec md rpng mirc dp bdo 

ve tdi cd nhan ngudi tigu dtmg, ngudi 

thudng la d vi thg ygu ban so vdi nhd sdn 

xuat, cung irng la doi tugng bi ngudi tigu 

dting khigu nai. Cac quy dinh trong dao luat 

nay bao gdm cd cdc hanh vi gay nham lan vd 

lira dao, cdc tigu chuan an todn tdi thigu md 

hang hod va dich vu phdi dam bdo, quygn 

yeu cdu nhd san xuat vd cung img pbdi khdi 

phyc quygn lgi, thanh lap Hpi ddng tu van 

qude gia vg ngudi tigu diing vd Uy ban gidi 

quygt khigu nai eiia ngudi tigu diing. 

Phdn X Clia Luat bdo ve ngudi tigu dting 

Malaysia quy dinh chg dp trach nhiem 

nghigm ngat lign quan dgn hdng boa cd 

khuygt tat dua theo quy dinh tai Chi thi ciia 
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Cdng ddng chau Au. Tuy nhign, Irdch nhiem 

nghigm ngat khdng phdi la khdi niem nidi 

me trong he thdng phdp luat vg bao ve ngirdi 

tigu dimg etia Malaysia, boi Luat dign giai 

thuong mai nam 1972 cting da cd mpt sd quy 

dinh dya trgn khai niem ndy. Trach nhiem ddi 

vdi tbiet hai theo luat ciia Malaysia bao gdm 

ca edi chgt, thirong tat, hay bat ki mat mdt, 

thiet bill nao ddi vdi tai sdn cd nhan. Trdeh 

nhiem nay khdng bao bam mat mdt, thiet hai 

ddi vdi sdn pham cd Idiuygt tat. 

Luat ciia Malaysia xac dinh kliuygt lat ciia 

sdn pham can cir vdo iiiii'c dp an loan. Cy tbg 

la san pham se dugc coi la cd Idiuyet tat ngu 

khdng dat duge ygu eau vg an todn nliu mire 

dp ma mat ngudi tigu dimg thong thudng cd 

quygn trdng dgi. Viec xtic dinh mirc dp ma 

mpt ngudi tigu dtmg thong thudng c6 quygn 

trdng dgi ddi vdi san pham phdi dugc thyc 

hien trgn ca so xem xet tat cd cdc ygu td lign 

quan duge quy dinh trong Luat.*"*' Luat nay 

eung quy dinh mpt sdn pham se khdng dugc 

eoi la CO khuygt lat chi vi mirc dp an loan cua 

nd thap han so vdi inii'c dp an toan cua mpt 

san pham dugc cung cap sau. 

Chu thg phai chiu trdeh nhiem vg thiet hai 

do khuygt tat ciia san pham gay ra trudc hgt Id 

nlia sdn xuat (bao gom cd ngudi dua tgn lgn 

nhan bieu thuong mai ciia sdn pham) vd nhd 

nhap khau. Trong trudng hpp nlia cung cap 

san pham khdng thg thdng tin vg nhd sdn xuat 

hay nhap Idiau tbi nha cung cap se phdi chiu 

trdeh nhiem vg thiet hai dd. Trach nhiem nay 

Cling dugc loai trtr ddi vdi ngudi cung cap 

nong sdn chua qua bat ki qua trinh chg bign 

ndo. Trong trudng hgp cd tti' hai ngudi trd lgn 

phai chiu trach nhiem, mdi ngirdi se phdi tir 

minh chiu trach nhiem ddng thdi lign ddi chiu 

trdeh nhiem vdi nhti"ng ngudi cdn lai. 

Luat ciia Malaysia cting trao cho bd 

trudng phy trach van dg nay'^' quygn quyei 

djnh khdng dp dung irdch nhiem sdn pham 

doi vdi mpt hoac mdt loai hang bod cy the. 

Khi da cd quygt djnh ciia Bd trudng dang 

trgn Cdng bdo tuygn bd rang khdng mpt thii 

tye td tyng nao dugc dp dung tai tod an ddi 

vdi khuygt tat ciia bat ki bdng boa hoac loai 

bang hod nbat dinh thi khdng mgt tbii tye to 

tyng ndo cd thg dugc tign hdnh tai toa dn ddi 

vdi khuyet tat ciia hang hod dd. 

Vg pham vi trdeh nhiem, Digu 69 Luat 

bdo ve ngirdi tigu diing ciia Malaysia quy 

dinh cdc thiet bai thupc pham vi phdi chiu 

trach nbieiii do khuygt tat ciia sdn pham 

khdng bao gdm thiet bai ddi vdi chinh 

khuygt tat cua sdn pham, thiet hai ddi vdi 

chinh san pham cd khuygt tdt vd thiet bai ddi 

vdi nhtrng tai sdn tai thdi digm bi mat mat 

hay thiet hai khdng phai la tdi sdn tigu dting 

hoac khong dugc ngudi thiet hai dinh sir 

dyng cho myc dich chinh Id ligu dting. 

Vg CO sd xde dinh Irdch nhiem, Digu 70 

Luat bdo ve ngudi tigu diing eiia Malaysia 

vien dan Luat dan sy nam 1956, theo dd thiet 

hai ma mpt ngirdi phdi chiu trdeh nhiem se 

dugc coi la thiet bai gay ra bdi banh vi sai 

trdi, bat can bay ldi ciia ngudi dd. Nhu vay, 

ldi trong phap ludt vg trdeh nhiem sdn pham 

cua Malaysia Id ldi suy dodn va dg khigu 

kien, chi can xac dinb cd tbiet hai xdy ra hay 

khdng vd cd ngudi phai chiu trdeh nhiem vg 

thiet hai dd bay khdng (nha sdn xuat, nhap 

khau bay cung irng). 

Vdi myc dich bao ve ngudi tigu dting, dg 

ngan ngira cdc thuong nhan sir dyng uu the 

ciia minli dg dua ra nbilng digu khodn loai 

trtr trdeh nhiem khi giao kgt hgp ddng vdi 
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ngudi tigu dting, Digu 71 Luat bao ve ngirdi 

lieu dting ciia Malaysia quy dinh trach nhiem 

ddi vdi ngudi bi thiet hai gay ra bdi khuygt 

till ciia san phdm va ddi vdi ngudi phy thupc 

ciia ngudi dd se khdng bi han chg hay loai 

trtr bdi bat ki digu khodn hgp ddng, thong 

bao hay quy dinh nao. 

Vg cdc trudng hgp mign trdeh nhiem: Cdc 

trudng hgp dugc mign trach nhiem theo Luat 

bao ve ngudi tigu dting ciia Malaysia tuong 

ddi han chg va chi cd nam trudng hgp, do la: 

- Hdng hoa co khuygt tat chi vi li do phdi 

tuan theo cdc tigu chuan luat dinh; 

- Nha sdn xuat do da khdng cung img sdn 

pham khuygt tat dd; 

- Khuygt tat dugc ngu ra khdng tdn tai 

kbi hang hod dugc cung cap; 

- Kign thii'c khoa hpc va kT thuat tai ihdi 

digm hang boa dugc cung cap khong cho 

phep phat hien ra khuygt till; hoac 

- Do dp dyng quy dinh vg trach nhiem 

cua ngudi cung cap phy kien.' ' 

3. Kinh nghiem ciia Thai Lan 
Luai trach nhiem ddi vdi san pham khong 

an loan ciia Thai Lan dugc ban hanh ngdy 

13/2/2008 va ed hicui lye ttr ngay 23/12/2009. 

Day CO thg eoi la dao luat nidi nliat dugc ban 

hdnh vg trach nhiem san pham cua khu virc 

ASEAN. Luat dp dyng trach nhiem phdt sinh 

tir sdn pham khdng an toan doi vdi nha san 

xudt, ngudi ban bang, nha nhap khau vd 

nhting ngudi khde trong chudi phan phdi. Cac 

npi dung co ban vg chg dinb trach nhiem san 

phdm tbg bien trong dao luat nay nhu sau: 

Vg pham vi san pham, Luat quy dinh san 

pham thupc lai ca cac loai dugc sdn xuai, 

nhap khau dg ban, bao gdm ea ndng san va 

dien. Mpt sd trudng hgp cd thg dugc loai trtr 

theo quy dinh ciia cdc bp trudng. Ndng sdn 

dugc higu Id eac sdn pham tir nong nghiep, 

bao gom trdng lua, trong rau, qud, chan nudi 

gia siic, trdng dau nudi tam, trdng nho, cay 

nam vd khong bao gdm cdc san pham ty nhign. 

Vg khai niem sdn xudt, sdn xuat theo luat 

ciia Thai lan dugc hieu la viec chg bign, pha 

trpn, chuan bi, lap rdp, tao ra, chuygn doi hinh 

thai, tao lai hinh dang, chinh sira, lya chpn, 

ddng gdi, ldm lanh va lam ndng va cd cdc 

boat dpng khac .tao ra tdc dyng tuong ty. 

Vg chil thg CO thg khdi kien theo quy 

dinh ciia Luat, ngudi chiu thiet hai, mat mdt 

do sdn pham khdng an loan la ngudi dugc 

kien dg ddi quygn lgi cho minh. 

Vg khai niem mat mat hay thiet hai, mat 

mdt bay thiet hai dugc xac dinh trong Luat la 

cdc mat mat hay thiet hai gay ra do viec sir 

dung sdn phahi khdng an todn, bao gom thiet 

hai vg tinh mang, than thg, sire khoe, tinh 

than, tai sdn nhung khdng bao gom mat mdt 

' hay thiet hai doi vdi chinh san pham co 

khuygt tat. Thiet hai vg tinh than co nghTa la 

sy dau ddn, dau khd, sg hai, lo lang, tuyet 

vpng, nhung xau ho hay bat ki sy thiet hai vg 

tinli than nao cd tdc diing tuong ty. 

Sdn pham khdng an loan dugc xac dinh 

trong Luat nay la san pham cd kha nang gay 

ra thiet hai, c6 thg la do khuygt tat trong qud 

trinh chg tao, thiet kg, sy thigu chi dan, bao 

qudn hay cdnh bao; hay thong tin kliac lign 

quan dgn san pham, hay khdng cd dii thdng 

tin hoac thdng tin khdng rd rang lign quan 

dgn tinh trang ciia san pham, bao gdm cd 

thong tin vg each sir dyng va bao quan trong 

khi sdn pham d tinh trang binh thudng trong 

digu kien binh thirdng. 
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Cdc boat ddng Id ddi tugng ciia Luat: 

Theo quy dinh ciia Luat, "ban" cd nghTa Id 

ban, phdn phdi hay trao ddi vdi myc dich thu 

lgi nhuan kinh doanh, thug, mua trd gdp, 

eung cap va tbuygt phyc dg mua hay trung 

bay vdi myc dich nhu da ngu d trgn. Nhdp 

khau cd nghTa la nhdp khau hay dat hang san 

pham dg ban trong lanh thd Thai Lan. 

Chu the chiu trach nhiem: Nha kinh 

doiinb Id chu thg chiu trach nhiem theo quy 

dinh ciia Luiil nay bao gdm: 

1) Nha sdn xuat hay gia edng; 

2) Nha nhdp khau; 

3) Ngudi bdn mpt san pham khdng xac dinh 

dugc nha san xuaL gia edng hay nha nhap khau; 

4) Ngudi sir dyng tgn thuang mai, nhan 

hieu thuang mai, nhan hieu, do vat bay bat 

ki phuang tien nao khign eho ngudi khde 

ngliT rang ngudi do la nha san xuat, gia cdng 

hay nha nhap khau. 

Luat cung khang dinh tat cd nbilng ngudi 

kinh doanh dgu phdi chiu trach nhiem vg 

nhu'ng mat mat hay thiet hai do sdn phdm 

khong an loan gay ra, khi sdn pham do da 

dugc ban eho ngudi tigu dimg, khdng kg la 

thiet hat do dugc gay ra do vo y hay cd y. 

Vg trdeh nhiem chirng minh, de ygu cau 

mpt ngudi kinh doanh phdi ehju trdeh nhiem, 

ngudi bi thiet hai hay dai dien ciia ngudi dd 

phai chirng minh rang ngudi bi tbiet hai da 

phai chiu mat mat hay thiet hai do sdn pham 

do vd ngudi do da tuan thii dung cdc cbi dan 

vg sir dyng, bdo qudn sdn pham trong digu 

kien binh thudng nhung khdng can phdi 

chirng minh rang nba kinh doanh dd da gdy 

ra mat mdt hay thiet hai. 

Cac trudng hgp dugc loai trir trdeh 

nhiem: Nhd kinh doanh khdng phdi chiu 

trdeh nhiem vg nhiing mdt mat bay thiet hai 

do sdn pham khdng an todn gay ra, ngu 

chimg minh dugc rang: 

1) Sdn pham dd khdng phai la sdn pham 

khdng an todn; 

2) Bdn than ngudi bi tbiet hai da bigt 

rang sdn pham do khdng an todn; 

3) Mat mdt hay thiet bai dugc gay ra bdi 

viec sir dyng, bdo quan khdng diing each, 

hay khdng tuan thii nhtfng cdnh bdo, hay bo 

qua ede thdng tin chi dan lign quan dgn san 

pham ma nhd kinh doanh da chi ra mdt each 

chinh xac vd rd rdng. 

Ddi vdi nha sdn xuat vd gia cdng, ngudi 

sdn xudt theo dat hang ciia mdt nba thau khdng 

phdi chiu trach nhiem vg cdc mat mdt hay 

tbiet bai neu chimg minh dugc rang dac tinh 

khdng an todn ciia sdn pham Id do thiet kg ciia 

nhd thau, hay do tuan tbii cdc hudng dan ciia 

nha thau, bdi kbi do nhd sdn xuat khdng co 

nghTa vy phdi dodn biet hay nhin thay trudc 

dac tinb khdng an loan ciia san pham. 

Ngudi sdn xuat cdc phy kien ciia san 

pham khdng phai chiu trdeh nhiem ngu 

chimg minh dugc rang dae tinh khdng an 

toan ciia sdn pham la do thigt kg, do viec lap 

rdp hay hudng dan sir dyng, viec bdo quan, 

cdnh bdo bay cac tbdng tin khde lign quan 

dgn sdn pham. 

Vg thod thuan loai trir bay mien trach nhiem: 

Thod thuan giUa ngudi tigu dimg va nha kinh 

doanh trudc kbi xdy ra mat mdt hay tbiet hai 

hay thdng bao cua nhd kinh doanh vg viec 

loai trir hay ban chg trdeh nhiem ddi vdi mdt 

mdt bay thiet hai gay ra bdi mdt sdn phdm 

khdng an loan khdng dugc chdp nhan vdi 

myc dich ban chg bay loai trir trach nhiem. 

"Ngudi lieu dimg" d day cd nghTa la ngudi 
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mua bay tigp nhan dich vy tir nha kinh doanh 

bode ngudi khac da dugc nha kmh doanJi nidi 

mua hang hod hay tigp nhan dich vy, bao gom 

ca ngudi su dung hdng boa hay dich vu tir 

nha kinh doanh ngay ca khi ngudi dd khdng 

thanh loan cho hang hod bay dich vy dd. 

Lign quan dgn trach nhiem trong cae dao 

ludt khac, Luat vg trdeh iihiein doi vdi sdn 

pham khdng iin toan ciia Thai Lan cting quy 

dinli cdc dao luat Ididc cd quy dinh lign quan 

dgn san pham klidng an loan ma dua ra mirc 

dp bao ve cao hon luat ndy thi quy dinh trong 

dao ludt do se dugc dp dung thay thg. Vg van 

dg quygn, quy dinh trong dao luat nay klidng 

ban chg qu)gn ciia ngirdi bi thiet hai ddi boi 

thudng ihiet hai theo quy dinh ciia ludt khac. 

Vg quygn klioi kien cua Uy ban bao ve 

ngudi tigu dting: Uy ban bdo ve ngudi tigu 

dting, bay mpt hiep hpi, td chirc dugc Uy ban 

xac nhan se cd quygn khdi kien thay mat cho 

ngudi bi thiet hai. Trong trucmg hgp dd, khdng 

cd an phi nao dugc tinh ngoai trtr dn phi d 

cap cao nhat. Vd digu quan trpng Id khi do 

ngudi bi thiet hai van cd quygn ty khdi kien. 

Vg viec ddnh gid tbiet hai: Cimg vdi viec 

ddiili gid thiet hai theo Bp luat dan su vd 

thuo'ng mai, toa an co tbg xde dinh mirc boi 

thudng can cir vdo cdc ygu td sau: 

1) Lign quan dgn thiet hai vg tinh than 

gay ra bdi cdc tbiet hai hay mat mdt ddi vdi 

than thg, sii'c khoe ciia ngudi bi tbiet hai, khi 

ngu'di bi thiet hai chgt, chdng, vg, cha me 

hay ngudi thira kg cua ngudi do se co quygn 

nhan bdi thudng; 

2) Neu nbu nha kinh doanh dd sdn xuat, 

nhap khdu hay ban sdn phdm ma bigt rang 

san phdm do khdng an loan, hay khdng bigt 

do bdt can, hay chi bigt rang san pham dd 

khdng an todn sau khi sdn xuat, nhap khau 

hay ban nhung khdng ed hdnh dpng hgp li 

can thigt dg ngan chiin thiet hai xay ra, loa an 

c6 thg ra quygt dinh ygu cau nha kmh doanh 

bdi thudng gap hai lan thiet hai thuc tg, can 

eir vao eac van dg nhu: mirc dp mat mdt hay 

thiet hai, higu bigt ciia nha kinh doanh ve sdn 

pham khong an loan, dp dai thdi gian ma nha 

kinh doanh bigt dugc dac linh khdng an loan 

cua san pham, phan irng cua nha kinh doanh 

khi bigt vg tinh khong an toan cua sdn pham, 

lgi ich md nha kinh doanh nhan dugc, tinh 

hinh tai chinh ciia nha kinh doanh, each thirc 

ma nhd kinh doanh do gidm thigu mat mat 

hay thiet hai va viec ngudi bi thiet hai cd lam 

gi tac dpng dg cho mat mat hay ihiet hai xdy 

ra hay khdng. 

Thdi hieu khdi kien: Quygn khdi kien se 

chdm dirt sau 3 nam kg ttr ngdy ngudi bi 

thiet hai bigt vg tinh khdng an todn ciia san 

pham va bigt dugc danh tinb ciia nba kinh 

doanh phdi chiu trach nhiem vg thua Id hay 

thiet hai do, hoac Id 10 nam sau khi san 

pham dugc bdn. 

Klii mat mat hay thiet hai doi vdi than thg, 

sire klioe gay ra bdi sy tich luy trong co thg 

cua ngudi bi thiet hai, hay .viec can co thgm 

thdi gian dg xem xet cdc trieu chimg, ngudi bi 

thiet hai hoac dai dien ciia ngirdi dd phai khdi 

kien trdng vdng 3 nam kg ttr ngdy bigt dugc 

mdt mdt hay thiet hai va bigt dugc danh tinh 

ciia nha kinh doanh phdi chiu trach nhiem vg 

thiet hai nhung khdng qud mudi nam kg tir 

ngay biet dugc mat mat hay thiet hai dd. 

He qua ciia viec thuong lupng: Ngu giQ'a 

nha kinli doanli va ngudi bi thiet hai cd thuong 

lugng vg vdn dg thiet h<ii, thdi hieu dugc dp 

dyng se dugc hoan lai Irong suot qua trinli 
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thirong lugng va chi dugc tinb tigp khi mpt 

trong hai bgn ket thiic viec thuang lugng. 

(Xem liep Irung 76) 

(l).Xem: Dieu 96 Luai bao ve nguoi tieu diing cua 

Philippines. 

(2). Ngoai Phillipines, Indonesia cung lii quoc gia ciia 

Dong Nam A quy dinh pham vi ap dung che dinh 

trach nhiem san phiim doi voi ca dich vu khuyet tat. 

Xem: Dr. Jocelyn Kellam (2004), Partner, Clayton Utz, 

Product [jahiliiy in the Asia Pacific, page 8. Luat bao 

ve nguoi tieu dung moi ciia Indonesia da dugc Nghi 

vien thong qua vao ngay 30/3/1999 sau 20 nam tranh 

luiin nhu mgt phim cua goi cai each kinh te trong thoa 

thuan voi Quy lien te quoc te; Luat nay co hieu luc 

vao ngay 20/4/2000. Luat bao ve nguoi tieu diing ciia 

Indonesia nio rgng co che bao ve ve mat phap li doi 

voi nguoi tieu dung lien quan den cac hang hoa va 

dich vu CO khuyet tat. Luat nay quy djnh viec thanh 

lap Ban bao ve nguoi tieu dung quoc gia (NCPB). 

Hiep hgi nhung nguoi tieu diing tu bao ve (SSCP) va 

Ban giai quyet tranh chap lien quan den nguoi tieu 

diing (CDSB). Chiic nang chinh cua NCPB la giiip 

Chinh phu hoach dinh cac chinh sach va phap luat ve 

bao ve nguoi tieu diing. Con SSCP lii to chiic phi 

chinh phu dugc dang ki, thuc hien vai iro tu van va 

giam sat cong tiic thong tin ve phiip luat bao ve nguoi 

lieu dimg vii pho bien thong tin den nguoi tieu dimg 

lien quan den cac quyen ciia ngucri tieu diing va trach 

nhiem ciia ciic nha san xuat, cung iing. CDSB chiu 

trach nhiem xet xii theo phuong thiic trgng tai cac 

tranh chap giua nguoi tieu diing va doanh nghiep, 

dam bao nhanh chong va tiet kiem chi phi. Ket qua 

cua nhiing quy dinh nay lii cac nha san xuat vii cung 

iing se phai diim bao cac himg hoa cua hg diip iing 

dugc cac tieu chuan ve chat lugng va su an loan. 

Ngoai ra. dao luat moi tao dieu kien cho to chiic biio 

ve nguoi tieu diing dai dien cho nguoi tieu ditng khdi 

kien doi vdi ciic nhii san xuiit san pham co khuyet tat. 

i rude day. cac to chiic bao ve nguoi tieu dimg khong 

the thuc hien co hieu qua quyen khdi kien do thieu cac 

cong cu phiip li diim bao cho viec khdi kien ciia hg, 

(3). Dr. Jocelyn Kellam (2004), Partner, Clayton Utz. 

Product Liabilily in the .Asia Pacific, page 7. 

(4). Theo khoan 2 Muc 67 Chuong X Luat bao ve 

nguoi tieu diing Malaysia, cac yeu to dugc sii' dung de 

xein xet miic do an loan ciia san pham bao gom:- a) 

each thiic va muc dich siin pham dugc dua ra thi 

truong; b) kieu dang ciia san pham; c) cac nhan mac 

dugc sil' dung lien quan den san pham; d) huang dan 

hoac canh bao lien quan den viec thuc hien hoac khong 

thuc hien mgt hanh vi lien quan den san pham; e) hanh 

dgng dugc trong dgi mgt each hgp li de thuc hien doi 

vdi hoac lien quan den san pham; 1) thdi diem khi ma 

san ph^in dugc nha san xuat cung cap cho ngud'i khac. 

(5). Theo phap luat ciia Malaysia thi bg truong phu trach 

\ikn d6 nay la Bg trudng Bg ngi thuong va bao ve nguoi 

tieu dimg. 

(6). Dieu 72 Luat bao ve ngudi tieu diing ciia Malaysia 

quy dinh: 1) Trong bat ki thu tuc to tung dan su nao 

theo quy dinh tai Phan nay chong lai bat ki ngudi nao 

lien quan den khuyet tat ciia san pham, ngudi dd se 

dugc mien trir trach nhiem neu chirng minh dugc:. 

a) Khuyet tat la do phai tuan thii cac quy djnh ciia 

phap luat; 

b) Ngudi dd khdng he cung cap san pham khuyet tat 

cho biit ki nguoi nao khac; 

c) Khuyet tat khong tdn tai tai thdi diem tuang irng; 

d) Trinh do kien thiic ve khoa hge va kT thuat tai thdi 

diem tuong iing khong du de ngudi san xuat mgt san 

pham cd mo ta gidng vdi san pham dang bi xem xet co 

the dugc trong dgi mgt each hop li la phat hien ra dugc 

khuyet tat neu khuyet tat dd ton tai trong san pham tai 

thdi diem nd thuoc su kiem soat ciia ngudi dd; hoac 

e) Khuyet tat dd la khuyet tat trong san pham ma san 

pham dang bi xem xet la phiin cau thanh cua nd (san 

pham phai sinh) vii khuyet tat do hoan toan la do 

each thiet ke ciia siin pham phai sinh hoac su tuan thii 

ciia nha san xuiit san pham dang bi xem xet doi vdi 

cac chi dan ciia nha san xuat san pham phai sinh. 

2) Cho muc dich ciia tieu muc 1) "thdi diem tuong 

img" lien quan den dien: se la thdi gian ma nd dugc 

tao ra va trudc khi dugc truyen tai di hay phan phdi; 

lien quan den bat ki san pham nao, co nghTa la khi 

muc 68 dugc ap dung, la thdi gian ma nha san xuSt 

cung cap san phiim cho ngudi khac; khi muc 68 

khdng dugc ap dung, la thdi gian ma san phSm dugc 

cung cap gan nhat bdi ngudi bi ap dung quy dinh tai 

muc 68 cho ngudi khac. 
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(6), (8), (9). (14), (19), (23).Xem: LS. Nguyen Van 

Van, May suy nghT ve hoat dgng nghien ciiu khoa hoc 

cua Sinh vien Trudng Dai hoc Luat TP. Hd Chi Minh, 

I'gp chi khoa hoc phdp li, sd 0 1/2003. 

(7). Tuy nhien. den nhung niim gan day (2007 -

2009). so lugng de tiii Iham gia hang nam chi d miic 

30 - 35 de uii. 

(10). Vi du nhu liudng Dai hge Luai Hii Ngi qua 9 

nam ihain gia cugc thi ciip bg (2001 - 2008) vdi 56 

cdng irinh ihi cd 53 cdng trinh dat giai. 

(II) . Sd lugng cdng uinh mdi trudng iham du do Bg 

giiio due va dao lao phan bd dua trt;n tdng sd sinh 

vien ciia trudng. Vi du nhu o rrudng Dai hge Luat 

Hii Ndi, til niim 2006 iro ve trudc dugc phep gui 6 

cdng trinh. tit niim 2007 dugc phep giri 8 cdng trinh. 

den nam 2009 dugc gui 6 cdng trinh. 

(12). Trong cugc thi sinh vien nghien cii'u khoa hoc 

nam 2008 cua irudng Dai hge Luat Ha Ngi da cd 1 

sinh vien ihuc hien de tiii thudc mdn dai cuong van 

hoii Viet Nam. 

(13). Xem: IS. Le Net. Huong ddn phirong phdp nghien 

cuu khoa hoc cho sinh vien, ngudn: http: licmulaw.edu.vn, 

(15). Iham chi, o mgi sd irudng. cd sinh vien lit luc liim 

cdng trinh den khi doat giai ciip bg chuii mgt lan dugc 

gap giiio vien hudng dan, mgi irao ddi neu co ciing chi 

qu;i hinh thirc giitn liep (nhu email...) con klidng thi chi 

lii) ien nguoi huong diin nhung ihuc su khdng cd "su 

hudng diin" trong qua trinh nghien ciru khoa hoc. 

(16i. Dieu na\ se huu ich ddi vdi nhung co sd dao tiio 

CO thoi diem phiil dgng cuoc ihi va nhan de tiii cua 

Sinh vien qua gim nhau. 

(17). liudng Dili hge Luai TP. Hd Chi Minh la mdt 

trong nhirng co so dao lao luat thuc hien thudng 

.xuyen mo hinh hgi nghi nil). 

(18). Giai phap niiy da dugc ii-udng Dai hge lao dgng 

& xi\ hdi (Mil Ndi) ap dung irong nhieu niim qua. 

(21). Phdng quim li khoa hge Trudng Dai hge Luat 

Hii Ngi lii mot irong nhung don vi da thuc hien dieu 

nii\. mang lai nhieu hieu irng tdt cho sinh vien. 

(22). Hien nay, Ndi san luat gia tre cua Cau lac bo 

luin gia tre (Hgi sinh vien i'rudng Dai hge Luiil Ila 

Ngi) la md hinh vdi nhieu ddi mdi, thuc su la siin choi 

tri tue cho sinh vien dam me nghien citu khoa hge 

irong rrudnu. 

KINH NGHIEM XAY DI/NG PHAP 
LUAT VE... (liip theu trung 54) ' ' 

Nhin chung, cd thg thay mac dii dgu ludn 

thu cdc nguygn tac chung ciia chg dinh trdeh 

nhiem san phdm nliung mdi qudc gia trong 

khdi ASEAN, ben canh nhtrng quy dinh 

chung dgu cd nbung quy dinh tirong ddi dac 

thil vg van dg ndy. Vg mat hinh thirc, cdc 

nude cd thg dua nhirng quy dinh nay vdo 

thanh miit phdn cua dao luat vg bdo ve ngudi 

tigu dtmg, bode quy dinb trong mpt dao ludt 

rigng. Vg mat npi dung, digm tao sir khac biet 

ldn nhat cd tbg ndi chinh la Philippines va 

Indonesia - bai qude gia khdng chi khang 

dinh nguygn li md hp dp dyng Id trach nhiem 

nghigm ngat ma edn mo rpng dgn cdc sdn 

pham dich vy, digu md ca cdc qude gia phdt 

trien Id Hoa Ky va Lign minh chau Au cho 

dgn nay van chua dam dp dung. Trong khi do, 

vdi tu each Id dao ludt dugc ban hdnh gdn ddy 

nhdt, quy dinh vg eo chg dp dung trach nhiem 

sdn pham trong luat eiia Thdi Lan dugc quy 

dinh tuong ddi ehi tigt va dae biet, thiet hai 

duge mo riing dgn ca nhung thiet bai vg tinh 

than. Digm dang chii y ntia la Thai Lan khdng 

sil' dyng khdi niem san phdm cd khuygt tdt ma 

su dung khdi niem sdn phdm khdng an loan. 

Tuy iiiiign, bgn canh mgt sd kliac biet thi phdp 

luat vg trach nhiem san pham eua cdc quoc 

gia ASEAN dugc ngu o tren dgu da thg hien 

sy tigp can tirong ddi day dii vdi cdc li thuyet 

vg trach nliieni san phdm ciia cdc nudc phdt 

trign vd vg CO ban dgu dp dung nguygn tdc vg 

trdeh nhiem nghigm ngat. Dieu ndy klidng 

dinh sy quan tdm dgn cbinh sdch bdo ve 

ngirdi tigu dimg eua eac qudc gia ASEAN va 

ddng thai the hien ygu cdu doi vdi cae doanh 

nghigp trong viec ndng cao trdeh nhiem nghg 

nghigp, trdeh nhiem ddi vdi xa bdi./. 
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