
NGHIEN CQU - TRAO OOI 

BAN VE QUY DJNH CUA LUAT $6 HOU TRI TUE V I I T NAM 

UEN QUAN DEN Gidl HAN QUYEN TAC GIA, QUYEN UEN QUAN 

Dg bao ve quygn lgi hgp phap va bti dap 

cho nd lye ciia nhirng ngudi sang tao 

tac pham, ngudi dau tu cho hoat dpng sang 

tao tiic phiim cting nhu nhtrng ngirdi cd cong 

lao trong viec chuygn tiii tiic phiim, cupc 

bigu dign... dgn cdng chimg, phap luat so 

htru tri tue ghi nhan va trao cho tac gia, chu 

sd bu'u quygn tac gia, ngudi bigu dign, nhii 

san xuiit biin ghi am, ghi hinh, td chiic phat 

song nhtrng dpc quygn trong viec su dyng, 

khai thac nhirng thanh qua simg tao, diiu tu 

cua hp. Nhtrng td chirc, cii nhan khi khai 

thiie, su dyng tiic phiim hay ddi tupng cua 

quygn lign quan phai xin phep va tra nhuan 

bill, thil lao. 'Tuy nhign, cac san pham sang 

tao la doi tugng ctia quygn tac gia va quygn 

lign quan dugc tao ra nham phyc vy cho nhu 

ciiu van hoa, giai tri, thudng thirc nghe thuat 

ciia xa hpi. Sy dpc quygn nay ed thg dan tdi 

ban chg khii nang tigp can ciia eong chiing 

ddi vdi eiic kgt qua simg tao, kim ham giao 

luu diin sy lign quan dgn loai tai san dac biet 

Uciy. Nham ciin bang giti'a mpt bgn la lpi ich 

cua chil thg niim gitr quygn tac gia, quygn 

lign quan va bgn kia la lgi ich cdng cdng, tao 

digu kien eho viec truygn dat, phd bign tac 

pham, ddi tugng ciia quygn lign quan, phap 

luat qudc tg cung nhu luat phap cac qudc gia 

deu cd nhiing quy dinh vg cae "ban chg" hay 

•"ngoai le" ddi vdi mgt sd boat dpng sir dyng. 

TS. VO TH! HAI YEN * 

khai thac cy thg quygn tac gia, quygn lign 

quan, theo dd, nhtrng trudng hgp dugc coi la 

"su dyng tu do" (Tree uses) hay "sir dyng 

hop li" (Tair uses) se khdng phai xin phep va 

tra tign cho chii sd htru quygn tac gia, chii sd 

htru quygn lign quan. Theo quy dinh ciia 

phap luat, ed hai loai gidi ban co ban lign 

quan dgn hanh vi khai thac, sir dyng tac 

pham: 1) Trudng hgp sir dyng tac pham, sir 

dyng quyen lign quan khong phai xin phep, 

khdng phai tra nhuan bill, thii lao; 2) Trudng 

hgp su dyng tac phiim, sir dyng quygn lign 

quan khdng phiii xin phep nhung phai tra 

nhuan but, thti lao. 

1. Cac truo'ng hop su dung tac pham, sir 
dung quyen lien quan khong phai xin phep, 
khong phai tra tien nhuan but, thu lao 

Cac digu udc qudc tg vg quygn tac gia, 

quygn lign quan dgu danh ra quy dinh vg 

'"ban chg va ngoai le" ciia quyen tiic gia, 

quygn lign quan, ey thg: Cdng udc Berne tai 

khoan 2 Digu 9 quy dinh: "Lugt phdp cue 

quoc gia thdnh vien Lien ho'p quoc co quyen 

cho phep suo in nhirng luc phum noi tren 

Irong mpt vdi trudng hgp dge biet, mien Id 

su sao in do khdng phuang hgi den viec khai 

thue hinh thudng ldc phdm hoge khong gdy 

Giang vien Khoa luat dan su 
Truong Dai hoc Luat Ha Noi 
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thiei thui hut chinh chu nhirng quyen lgi hgp 

phdp cuu luc giu". Tliep dinh TRIPs (Digu 

13); Hiep uire WCT (khoan 2 Digu 10); Hiep 

udc WPP'T (khoan 2 Digu 16) ciing co 

nhtrng quy diiih luang lu. Co thg thiiy cac 

digu uoc quoc tg khdng quy dinh cac trudng 

hgp cu ihg gidi hiin quygn tac gia, quygn lign 

quan mil ehi dua ra nhtrng ligu chi chung 

(thudng dugc gpi la "phep thir ba budc") dg 

xem xet mpt hiinh vi sir dyng tac phiim, doi 

tugng cua quygn lien quan ed hgp li, cong 

bang khong, dd la cac tigu chi: 1) Viee su 

dung tu do chi danh eho mpt sd trudng hgp 

ngoai le; 2) Viee su dyng khdng xung dot 

vdi viec khai thiie binh thudng tac pham; 3) 

Viee su dung khong gay phuong hai tdi 

quygn, Igi ich hgp phap ciia chii thg quygn. 

Luat so htru tri tue Viet Nam da kg thira 

tinh than ciia cac digu udc qudc tg kg trgn 

khi quy dinh vg "Cue trudng hgp su dung 

tuc phum du cung bu khdng phui xin phep, 

tru lien ihii luu " (Digu 25) va "Cue Irudng 

hgp sir dung quyen lien quun khung phai xin 

phep, khung phui tru tien" (Digu 32). Theo 

quy dinh ciia hai dieu luat nay, ngoai le chi 

danh eho mpt sd trudng hgp sir dyng tac 

pham, su dung quygn lign quan dap irng 

dugc ba dieu kien sau: 1) Viec sir dung hoan 

loan vao myc dich phi thuang mai nhu: 

nghign ciru khoa hpc, giiing day, sir dyng 

rigng hay dg cung cap thdng tin; 2) Viec sir 

dung khong liim anh hudng dgn viec khai 

thcic binh thudng tac pham, cupc bigu dign, 

ban ghi, ehuong trinh phat sdng, khdng gay 

phuong hai dgn quygn tae gia va quygn lign 

quan; 3) Khi su dyng phai ton trpng cac 

quygn cua tac gia, chii thg ciia quygn lign 

quan (nbu: thdng tin vg tac gia, tac pham, 

ngudi bigu dign...). Quy dinh vg gidi ban 

quygn tac gia, quygn lien quan trong Luat sd 

huu tri tue da tao co chg phap li dg giai quygt 

mdi quan he gitra cbii thg ciia quygn tac gia, 

quygn lign quan vdi cac chii thg khac trong 

viec sir dung tac pham, quygn lien quan. Tuy 

nhign, viec ap dyng nbUng quy dinh nay trgn 

thyc tg cdn mdt sd bat cap sau: 

- Lign quan dgn quygn sao chep: Trong 

npi dung quygn tac gia va quygn lign quan, 

quygn sao chep, quygn kiem soat hanh vi sao 

chep (bao gdm ea viec ngan can ngudi khac 

sao chep tac phiim, ban ghi am, ghi hinh 

cudc bigu dign hoac chuong trinh phat sdng) 

la quygn nang quan trpng nhat vi nd la co so 

phap li ddi vdi cac hinh tbire khai thac tac 

pham dugc bao hg. Theo quy dinh tai Digu 

20, Digu 29, Digu 30, Digu 31 Luat sd hdu 

tri tug tbi "sao chip tdc phdm", "suo chep 

cupc hiiu dien du dugc dinh hinh tren ban 

ghi urn, ghi hinh", "suo chip ban dinh hinh 

chuong trinh phut song" thudc ddc quygn 

cua chil sd hiru quygn tac gia, quygn lien 

quan. Digu 25 va Digu 32 Luat sd htru tri tue 

danh ra mpt sd ngoai le ddi vdi quygn sao 

chep la cae trudng hgp: "tu sao chep nhdm 

mue dich nghien cicu khoa hge, giang dgy ed 

nhdn"; "sao chip ldc phdm de luu trie trong 

ihu vien" ma theo hudng dan tai Digu 25 Nghi 

dinli ciia Chinli phu sd 100/2t)06/ND-CP la 

viee sao chep khdng qua mgt ban va khdng 

iip dung ddi vdi tae pham kign triic, tac pham 

tao hinh va chuong trinh may linh.*" Nhu 

vay, theo quy dinh hien nay, trudng hgp sao 

chep vdi sd lugng ldn bon mdt ban tac 

pham, ban ghi am, ghi binh, chuong trinh 
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phat sdng dg phyc vu myc dich su diing ca 

nhan, phi thuang mai van phiii xin phep, van 

phai tra tign cho tae gia, chu sd htru tiic pham. 

Tuy nhign, viec bat bupc cac trudng hgp 

khi sao chep (vai sd lugng ldn ban mpt ban) 

tiic pham, ban ghi am, ghi hinli dg su dyng ca 

nhiin, phi thirong mai phai xin phep va tra tign 

biin quygn cho chii sd huu quygn tae gia, 

quygn lign quan khd c6 thg thyc hien duge 

tren thyc te. Ngay nay. vdi sy phat trign eua 

iigimh eong nghiep siin xuiit va kinh doanh 

ciic thigt bi vii phuong lien dg sao chep, moi 

Cii nhiin dgu dg diing cd co hpi so hiru cting 

nhu sir dyng eac phuong tien iiliir may ghi 

iim, miiy tinh, niiiy photocopy, may Tax, may 

ghi dTa CD, DVD... ngay tai gia dinh, dan dgn 

viec sao chep ca nhan khong thg kigm socit, 

quan li dugc. Bgn canh dd, cd mpt sd mdi trudng 

thirdng xuygn cd boat dpng sao chep vdi sd 

lugng ldn nhung kliong vi mue dich thuong 

iiiiii iiliu ciic CO so nghign ciru, dao tao... Vi 

vay, nhigu quoc gia da sira doi quy dinh vg 

quygn sao chep eho phti hgp han, vira bao ve 

duge quygn lgi cho ngirdi sang tao, tao digu 

kien bti diip nhung cdng sii'c, chi phi ma hp 

phai bo ra dong thai lao co chg thyc thi hieu 

qua." Cy thg, phiip luat vg ban quygn ciia 

nhieu qudc gia cho phep sao chep nliung kgt 

hgp chat che vdi co chg tra "phi dgn bit ban 

quygn" (remuneration) cho chu so hu'u quygn, 

nliu Digu 20.3 Dao luat quygn tac gia 'Thyy ST 

quy dinh viec tra tign dgn bii ban quygn ciia 

nhimg ngudi san xuat vat ghi va thigt bi ghi. 

Qua tham khao kinh nghiem ciia mpt sd 

qudc gia vg van dg nay, chiing tdi kign nghi 

Digu 25 vii Digu 32 Luat so huu tri tue Viet 

Nam ngn ma rpng hon ngoai le eho viec sao 

chep vdi mue dich su dyng ca nhiin, phi 

thuang mai, cy thg, thay vi bupc cae chii ihg 

nay khi sao chep (vdi sd lupng ldn) phiii xin 

phep, tra tign cho chu sd hiru quygn tdc gia, 

quygn lign quan, chimg la co thg thu mpt 

khoan tign dgn bit ban quygn cua nhtrng nha 

san xuat, kinh doanh, nhap khau cac thigt bi 

va vat ghi bdi cac li do sau: 

Vg CO sd phap li: Ddi vdi quygn sao chep, 

Cong udc Berne vg bao hp cae tiic pham van 

hpc, nghe thuat kliong ngu ra ciic truong hgp 

eu thg mil ehi dua ra nguygn tac chung tai 

Idioan 2 Digu 9 theo dd ciic nudc thanh vign 

cd thg quy dinh viec ty do sao chep trong 

mpt sd trudng hgp cu thg nhat dinh, ngu sy 

sao chep dd khong liim phuong hai dgn lgi 

ich hgp phap cua chii sd btin quygn tac gia. 

Vi vay, gidng nhu nhieu qudc gia hien nay 

trgn thg gidi da sira doi quy djnh vg van dg 

nay, Luat sd hu'u tri tue Viet Nam co thg sua 

doi quy dinh vg gidi ban doi vai quygn sao 

chep cho phti hgp hon, vira bao ve dugc 

quyen lgi cho ngudi sang tao, lao digu kien 

bii dap nhtrng cdng sii'c, chi phi mii hp phai 

bd ra dong thdi tao co chg thyc thi hieu qua. 

Bgn chiu trach nhiem nop phi "'dgn bti 

ban quygn" la cac nha san xuiil, kinh doanh, 

nhap khau cac thigt bi, phirong tien sao chep 

vdi lap luan viec sao chep nay tao ra mpt thi 

trudng ldn sinh lgi cho cac nha san xuat, 

nhap khau cac thigt bi, phuong tien nay. 

Bgn thy hudng la ehii sd hUu quygn tac 

gia, chil sd hu'u quygn lign quan khi tac 

pham, ddi tugng ciia quygn lign quan dugc 

su dyng dg sao chep. Dg tao digu kien thuan 

lgi cho viec thu phi dgn bti ban quygn, chimg 

ta cd thg hpc tap kinh nghiem cua phan ldn 
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cac qudc gia la danh cho cac td chirc quan li 

lap thg quygn tac gia, quygn lign quan*^* 

quygn thoa thuan ve mirc phi iip dyng ddi 

vdi cac nhii san xuiit, kinh doanh, nhap khau 

cac thigt bi va phuong tien sao chep. Ngu cac 

bgn khdng thoii thuan dugc thi co quan quan 

li nha nudc (Bd van hoa, thg thao va du lich) 

quygt dinb mirc phi hoac theo quygt dinh ciia 

toa an (trong trirdng hgp cd tranh chap). 

Miic phi dupe tinh can eir vao giii tri, sd 

lugng, thdi lugng... cua ciic thigt bi va 

phuo'ng tien sao chep vii c6 thg dugc thay 

ddi theo lirng nam cho phii hgp vdi thyc te. 

'Tl le phiin chia tign "dgn bii ban quygn" giira 

chil sd htru quygn tac gia, chii sd biiu quygn 

lign quan (nhu ngudi bigu dign, nha san xuat 

ban ghi...) va td chirc quan li tap thg dugc 

xac dinh theo thoii thuan giiia cac bgn. 

Tdm lai, theo chiing tdi, chiing ta ngn 

can nhae sira ddi Digu 25 va Digu 32 Luat 

so htru tri tue theo hudng md rpng ban 

ngoai le cho viec sao chep vdi myc dich sii' 

dung ca nhan, phi thuong mai, cy thg ngn 

bd quy dinb gidi han vg sd ban sao chep 

nhu bien nay. Thay vao do, dg biio dam 

quygn lgi cho chu thg ciia quygn tiic gia, 

quygn lign quan, Luat sd huu tri tue ngn bd 

sung quy dinh vg viee thu phi "dgn bti ban 

quygn" nhu da trinh bay a trgn. 

Ddi vdi viec trich dan tac pham: Theo 

quy dinh eiia Digu 25. Digu 32 Luat so htru tri 

tue, Ciic Iruimg hgp trich dan hgp li tiie pham 

dg binli luan hoac minh hoa; dg vigt bao; 

dimg trong chuong trinh phat thanh, truygn 

hinli; trich dan dg giang day trong nha trudng, 

dg dua tin tirc... la nliimg trudng hgp sir dyng 

tac pham, sir dyng quygn lien quan khdng 

phiii xin phep, khdng phai tra nhuan but, thu 

lao. Tuy nhien, nhu the nao la "trich dan hgp 

li" van la van de gay nhieu tranh cai. Cd the 

dan chirng vy tranh chap dan sy lign quan den 

quygn tac gia giUa bai nha nghign cim truyen 

Kigu. Nam 2001, PGS.TS. Dao Thai Tdn da 

cd cudn sach ''Van bdn truyen Kieu, nghien 

cicu vd thdo ludn" duge Nxb. Hgi nha van 

xuat ban, sau dd cudn saeh dugc tai ban nam 

2003. Trong cudn sach nay, Ong Tdn da dting 

nguygn van bdn bai vigt vg truyen Kieu ciia 

dng Nguygn Quang Tuan (bdn bai vigt nay da 

dugc in trgn cac sd bao Van nghe trudc do). 

Ong Tdn cho rang dng trich nguygn van bon 

bai vigt ciia dng Tuan dg nghign ciru, binh 

luan, chi ra nhtrng quan digm sai lam ciia dng 

Tuan khi nghign ciru vg truyen Kigu chtr 

khdng phai vi mue dich kinh doanh. Ngugc 

lai, dng Tuan cho rang dng Tdn da vi pham 

quygn tac gia khi sir dung cac tac pham ciia 

dng dg xuat ban ma khdng xin phep, khdng 

trii tign va da khdi kien dgn TAND thanh pho 

Ha Npi. Biin an so thim ngay 26/12/2006 

tuygn dng Tdn da vi pham quygn tac gia ciia 

dng Tuan va phai bdi thudng cho dng Tuan 

25 trieu ddng tdn thit tinh thin va 1.040.400 

ddng tign nhuan bill. Tuy nhign ban an phiic 

tham da bac quygt dinb ban an so tham ciia 

TAND thanh pbd Ha Npi, cho ring viec dng 

Tdn trich dan bdn bai vigt da cdng bd ciia 

dng Tuan dg tranh luan trong cudn sach ciia 

minh la hgp phap vi viec sir dyng nay vdi 

myc dich nghign cim, thao luan chir khdng vi 

lgi ich kinh doanh. 

Chiing tdi ddng y vdi quan digm ciia hpi 

ddng xet xir kbi eho ring bdn tac phim dugc 

su dyng la tac pham da cdng bd va viee sir 
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dung ciia dng Tdn la vi myc dich nghign cun, 

binh luan. Tuy nhign, van dg gay tranh cai 

trong vy viec nay la viec dng Tdn sir dyng 

nguygn van bdn bai vigt cua dng Tuan dg in 

trong sach ciia minli la banh vi "trich dan" 

hay ""SU dyng" tac pham. Ngu la "trich din" 

hgp li dg nghign ciru, binh luan thi theo quy 

dinb cua Digu 25 Luat sd huu tri tue se khdng 

phai xin phep, khdng phai tra lign; nhung ngu 

la "'sir dyng" tac pham thi theo Digu 20 Luat 

SO hiiu tri tue, ngudi sir dyng phai tra tign cho 

chil sd htru quygn tac gia. Vg mat ngir nghTa, 

"trich dan" duge bigu la dan ra, lay ra mpt 

phan ciia tdc pham. Theo hudng dan tai Digu 

24 Nghj dinh eiia Chinh phii sd 

100/2006/ND-CP quy dinh chi tigt va hudng 

diin thi hanh mpt sd digu ciia Luat so htru tri 

tue vg quygn tac gia, viec trich dan tac pham 

phai phai thoa man hai dieu kien sau: (a) 

Phiin trich dan cbi nham myc dich gidi thieu, 

binh luan hoac lam sang td van dg dugc dg 

cap; (b) Sd lugng va thyc chat ciia phan trich 

dan ttr tac pham dugc sir dyng de trich dan 

khdng gay phuong hai tdi quygn tiic gia ddi 

vdi tac pham dugc sir dyng dg trich dan; phti 

hgp vdi tinh chat, dac digm ciia loai hinh tac 

pham dugc sir dyng dg trich dan. Mac dti quy 

djnh nay khdng dinh lugng sir dyng vdi sd 

lugng bao nhigu la trich dan nhung ro rang 

viec sir dyng loan van mpt tac pham khdng 

thg gpi la trich dan. Mat khac, mac dti dng 

Tdn vigt sach dg nghien cim nhung rd rang 

sach dugc xuat ban, dng Tdn cd thu dugc tign 

nhuan but ma gia thanh sach dg tinh nhuan 

bill ed can cir vao sd trang in. Chiing tdi 

khdng tan thanh quyet dinh ciia ban an phiic 

tham cho day la hanh vi "trich dan tac pham" 

ma phai xac dinh viec dng Tdn dua nguygn 

van bdn bai vigt ciia dng Tuan vao sach ciia 

minh la hanh vi "sir dyng" tac pham ciia 

ngudi khac dg lam tac pham phai sinh. 

De thdng nhat vg each higu cting nhu ap 

dyng phap luat, tranh tinh trang tranh chap 

nhu hien nay, chiing tdi kign nghi trong van 

ban hudng dan thi hanh Luat sd hti'u tri tue 

can bd sung quy dinh hudng dan cy thg trudng 

hgp "trich dan tac pham khdng phai xin 

phep, khdng phai tra nhuan but, thii lao la 

trudng hgp trich dan mpt phan tac pham dg 

binh luan, minh hoa". Ngu sir dyng toan bp 

tac pham da cdng bd cua ngudi khac dg binh 

luan, minh boa thi khdng phai xin phep nhung 

phai tra tign cho cbii sd hiiu quygn tac giii. 

2. Cac truong hop sir dung tac pham, 
quyen lien quan khong phai xin phep 
nhung phai tra tien nhuan but, thu lao 

Digu 26 va Digu 33 Luat sd htru tri tue 

quy dinh vg cac trudng hgp sii dyng tac 

pham, quygn lign quan khdng phai xin phep 

nhung phai tra tign nhuan but, tbii lao. Day 

la ngoai le danh rigng cho nhti:ng trudng hgp 

ma do dac thti ciia ITnh vyc boat dpng, nhtrng 

chil thg nay thudng xuygn sir dyng tac pham, 

ban ghi am, ghi hinh dg phyc vy nhu cau giai 

tri ciia cdng chung nhu: cac td chirc phat 

sdng str dyng tac pham, ban ghi dg phat 

sdng; cac chii thg sir dyng ban ghi am trong 

boat ddng kinh doanh, thuong mai nhu vii 

trudng, nha hang, khach san, quan karaoke, 

cac trang web nhae... Dg tao digu kien thuan 

lgi cho cac chii thg nay trong qua trinh str 

dung tac pham, quygn lign quan, phap luat 

quy dinh hp khdng phai xin phep tac gia, chii 

thg ciia quygn lign quan nhung van phai tra 
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nhuan bill, thti lao khi su dyng. Lign quan 

dgn trudng hgp miy, Luiil sua ddi. bo sung 

mpt sd dieu cua Luiil so htru tri tue eo npi 

dung sua ddi quan trpng. Theo Digu 26 Luiil 

so hu'u tri tue niim 2005: "To chirc phul song 

sir dung luc phdm du cung hu de thuc hien 

chuang trinh phut sung eo lui trg, quung cdu 

huge ihu lien dudi bdt ki hinh thiec ndo 

khung phui xin phep nhieng phui Iru nhugn 

bill, ihii luu chu chu sa hiru quyen luc giu 

iheu quy dinh cuu Chinh phu". Quy dinh nay 

dugc higu lii id chirc phiil song khi su dung 

liic pham dg thyc hien chuang trinh phat 

sdng cd tai trg, quang cao hoac thu lign dudi 

bat ki hinh thirc nao thi mdi phai tra tign 

nhuan bill, thti lao eho chii so htru; cdn ngu 

chuong trinh phat sdng khdng cd tiii trg, 

quang cao hoac thu tign thi khdng phai tra 

nhuan biit, thii lao cho tac gia. Tuong ty nhu 

Digu 26, Digu 33 Luat sd hti'u tri tue nam 

2005 vg Ciic trudng hpp sir dyng quygn lign 

quan khcMig phai xin phep nhung phai tra 

tign nliuan bill, thti lao cung quy dinh trudng 

hgp "Su dung true tiep hoge giun liep hun 

ghi dm, ghi hinh dd dirge cong ho nham muc 

dich thuang mui de ihirc hien chuang trinh 

phut sung eu lui trg. quang euu huge ihu lien 

dudi hut ki hinh ihirc nuu ". 

Quy dinh kg trgn cua Digu 26, Digu 33 

Luat so hu'u tri tue nam 2005 xung dot vdi 

Digu 11 bis Cdng udc Berne cung nhu Cdng 

udc Geneva, boi theo tinb than ciia ciic digu 

ude quoc tg nay, phat sdng tac pham la dpc 

quygn cua ehu so htru quygn tiic gia; phiit 

song ban ghi am, ghi hinh lit dpc quygn ciia 

nha san xuat ban ghi am, ghi hinh. Dg thyc 

hien cam kgt tham gia WTO ciia Viet Nam, 

Nghi quygt sd 71/2006/QHl] phg chuin 

Nghi dinh thu ra iibap WTO ciia Viet Nam 

dii quy dinb iip dyng trirc tigp Digu 26, Dieu 

33 Luat sd hiiu tri tue phii hgp vdi Digu 11 

bis Cdng udc Berne. Luat sira ddi, bd sung 

mdt sd digu ciia Luat sd htru tri tue da sira 

ddi Digu 26, Digu 33 dg tuong thieh vdi quy 

dinh ciia cac digu udc qudc tg ndi trgn theo 

quan digm td chirc phat sdng sir dyng tac 

pham, sir dyng ban ghi dg lam chuong trinh 

phat sdng, dti chuong trinh dd cd tai trg, 

qiiiing cao hay thu tign hay khdng dgu co 

nghTa vy tra nhuan biit bay tbii lao cho chu 

sd biru quyen lac gia, nha san xuat ban ghi, 

td chirc phat sdng. Tuy nhign, quy dinh ciia 

Digu 33 Luat so hiiru tri tue sira ddi, bd sung 

van cdn gay nhigu tranh cai. 

Thir nhut, theo quy dinh cua Digu 33, to 

chirc, ca nhan su dyng ban ghi am, ghi hinh 

da cdng bd trong cdc trudng hgp: 1) Nham 

myc dich thuong mai dg phat sdng; 2) Trong 

hoat dpng sdn xuat kinh doanh thuong mai 

tbi khdng phai xin phep nhung phdi tra lien 

nhuan bill, tbii lao theo thoa thuan cho "tdc 

gia, chil sd hiru quyen tdc gid, ngudi bieu 

dien, nhd san xudi ban ghi dm, ghi hinh, lo 

ehiec phut song". Van dg kbiic mac d day la 

ngudi sir dyng se phdi tra tign eho tit cd cac 

chil the dugc liet kg d day hay cbi mdt hoac 

mdt sd chu thg'? 

Theo quy dinb ciia cac Digu 37, 38, 39, 

40, 41 ciia Luat sd hun tri lue, cd bai loai tac 

gid: 1) Tdc gid ddng thdi Id chii sd hQu 

quygn tac gia se cd tat cd cac quygn nhan 

than vd quyen tai sdn ddi vdi tdc phim; 2) 

Tdc gid khdng ddng thdi la chii sd huu quygn 

tdc gid chi dugc huong cdc quygn nhan than 
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tuyet ddi nhu quygn dat tgn, diing tgn, bdo ve 

sir loan ven tdc pham, edn quygn cong bd tac 

pham va cdc quygn tdi san thupc vg chii sd 

htru quygn tac gia. Tuong ty nhu vay, theo 

Digu 29 Luat so htru tri tue, cd hai loai 

•"ngudi bigu dign": 1) Ngudi bigu dign dong 

thdi la chu dau tu se la chu so huu cupc bigu 

dign va co eae quygn nhan than va tai san doi 

vdi cupc bigu dign; 2) Ngudi bigu dign 

khdng ddng thai la chu dau tu thi chi co cac 

quygn nhan than ddi vdi cupc bigu dign. cdn 

chil dau tu cd cac quygn tdi san. 

Ngu theo Digu 29 Luat sd hii'u tri tue thi 

trong trudng hgp ngirdi bigu dign khdng phdi 

la chil dau tu thyc hien cupc bigu dign tlii'hp 

ehi CO cac quygn nhan than ddi vdi cupc bigu 

dign; chu diiu tu se co cdc quygn tai sdn, trong 

dd cd quygn dinb hinh, sao chep, phdt sdng 

ban ghi cupc bigu dign. 'Tuy nhign, ngu theo 

quy dinh ciia Digu 33 thi ca ngudi bigu dign 

vd nha sdn xuat ban ghi dgu dugc trd thii lao 

khi ban ghi dugc phdt sdng hoac dugc sir dimg 

trong boat dpng kinh doanli, thuong mai. Quy 

dinli chong cheo vd mau thuan trong Digu 29 

va Digu 33 Luat so huu tri lue hien nay dii 

dan dgn nliu'ng vy tranh chiip trgn thyc tg. 

Thdng 8/2009, Cdng ti TNHH dich vy 

giai tri My Tiim giri van ban dgn cdc co quan 

chirc nang va hang chye don vi kinh doanh 

lien quan (trong do cd cdc cdng ti kinh 

doanh dich vy vign thdng nhu Viettel, 

Viiiafone, Mobitbne, Stone, NOKIA, PPT...) 

thdng bao vg viec vi pham ban quygn va ygu 

cau cdc cdng ti nay phdi tra tign thti lao bdi 

thudng khi hp eung cap npi dung sd cdc bai 

hat do My Tam thg bien dg lam nhiic 

chudng, nhae chd dien thoai. 

- Vg phia cac nha mang vign thong: Ho 

rat liing timg va cho rang minh khdng vi 

pham bdn quygn vi hp da tra tign day dii cho 

Hiep hpi cdng nghiep ghi iim Viet Nam -

RIAV (don vi dai dien da dugc cdc nha sdn 

xuat ban ghi am uy thdc quygn) va loan bg 

nhirng bai hat dd dugc cung cap boi RIAV; 

- Vg phia RIAV: Can eir vao khoan 1 

Digu 29; Digu 30; Digu 44 Luat sd htru tri 

tue, RIAV cho rang tat ca cdc ban ghi am, 

ghi hinh do hpi vign RIAV dau tu loan bd, 

hp chi mdi My Tam dgn dg ghi am, ghi binh 

va da trd dii tign thti lao, vi vay cac ban ghi 

am, ghi hinh thupc sd huu cua cac nha san 

xuat la hpi vign RIAV, hp co quygn tai san 

ddi vdi nliung ban ghi do, My Tam chi cdn 

cdc quygn nhan than. Do dd, hp la chii thg 

duy nhat dupc ty do kinh doanh vd thu tign 

ttr nhting ca nhan, to chiic sir dyng ban ghi 

ctia hp trong hoat dpng san xuat, kinh doanh. 

- Vg phia Cdng ti TNHH dich vy giai tri 

My Tam: Hp cho rang trong qua trinh hgp tac 

ghi am vdi eac hang bang dTa, My Tam chua 

bao gid cd thoa thuan hay ki hgp ddng vg 

chuygn giao quygn ctia ngudi bigu dign ciia 

minh cho bat ki hang nao. Cdng ti ciia My 

Tam cho rang cac nhd sdn xuat bang dTa cd 

quygn lien quan ddi vdi cdc ban ghi am, ghi 

hinh, vi vay hp ygu cau cae to chirc, cd nhan 

sir dyng quygn lign quan phai thanh todn tign 

thil lao la phii hgp vdi quy dinh eiia phap 

luat. Tuy nhign, rigng quygn ghi am cua 

ngudi bigu dign van thupc quygn tdi san cua 

ngudi bigu dign. Can cir vdo Digu 33 Luat sd 

htru tri tue, cdc don vi kinh doanh phai tra 

lign cho cdc nha sdn xuat ban ghi (thdng qua 

RIAV) va trd cd tign su dyng quygn lign 

quan cua ngudi bigu dign cho My Tam.* ' 
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Lign quan dgn van dg ndy, Digu 12 Cdng 

udc Rome quy dinh: "Neu mut hun ghi um 

dirge cung hu vi muc dich thuang mui, huge 

mui hun suu cuu hun ghi am nhu vgy duge 

sir dung true liep de phul sung houc chu hut 

ki sir truyen dut nuu den cung chiing thi mut 

khoun lien ihii lao hup li phai dugc ngudi sir 

dung Iru chu ngudi hieu dien huge ehu nhu 

sun xudt hun ghi dm, ghi hinh, houc cho cd 

hui". Nhu vay, Cdng udc Rome da dua ra 

quy dinh ma eho cac quoc gia khi quy dinh 

vg van dg nay. Trgn thyc tg, viec ai se dugc 

huong thil lao khi ban ghi dugc su dung dg 

phat song hoac su dung trong boat dpng kinh 

doanh se do cac chu thg cua quan he nay ly 

do thoa thuan. Tuy nhign, trong vy viec trgn, 

giua My 'Tam va eac nha san xuat ban ghi 

dgu khong CO thoa thuan cu thg. Trong thyc 

tg a Viet Nam, khi ghi iim, ghi hinh, hau nhu 

cac nhd san xuat va ngudi bigu dign chi thoa 

thuan vg thii lao bigu dign md khdng hg thoa 

thuan vg quygn hudng tbii lao khi bdn ghi do 

dugc sir dyng dudi cac hinh thirc khde. Vay, 

can phdi higu quy dinh ciia Digu 33 Luat 

SHTT nhu thg nao? 

Ddi vdi trudng hgp tac gid ddng thdi la 

chil sd hiiu quygn tdc gid va ngudi bigu dign 

ddng thdi la chii so htru (ngudi dau tu) cupc 

bigu dign, chiing tdi nhat tri quan digm cho 

rang ngodi viee dugc huong cae quygn tdi 

san khi tryc tigp khai thac ddi tugng ciia 

quygn tdc gid, quygn lign quan quy dinh tai 

khoan 1 Digu 20 (ddi vdi chii sd hilu quygn 

tac gid) va khodn 3 Digu 29 (ddi vdi cbii sd 

htru cupc bigu dign), hp cdn dugc budng tign 

nhuan biit, ihii lao khi kgt qua sang lao ciia 

hp dugc sir dyng theo hinh thirc "thir cap" 

(bay cd tbg gpi la cdc trudng hgp sir dyng lai 

"'secondary uses")'^^ bdi cdc chii thg kinh 

doanh trong cdc ITnh vuc: phat thanh, truyen 

hinh, dich vy nhd bang, khdch san, karaoke, 

van chuygn, du lich, gidi tri, sign thi... 

Trudng hgp tae gid khdng ddng thdi la 

chil sd hilu quygn tac gid vd ngudi bieu dien 

khdng ddng thdi la chii sd htru (ngudi dau 

tu) cupc bigu dign, bien nay cd 2 cdeh hieu: 

Quan digm thir nbat cho rang cdc td chirc 

sdn xuat kinh doanh khi sir dyng bdn ghi am, 

ghi hinh se phdi trd tign nhuan but, thti lao 

cho tat ca cdc ddi tugng dugc liet kg trong 

Digu 33, bao gdm cd tdc gia (khdng ddng 

Ihdi Id chu sd hu'u quygn tdc gid) va ngudi 

bigu dign (khdng pbdi la chit dau tu). Quan 

digm ndy cd thign huong bdo ve quygn lgi 

cho tdc gia, ngudi bigu dign kbi hg khdng 

ddng thai la chii sd hUu quygn tac gid, chii 

sd hiru cupc bigu dign nham khuyen khich 

boat dpng sdng tao ciia bp. 

Chiing tdi khdng tdn thanh quan digm 

trgn bdi cdc li do sau: 1) Trgn nguygn tac, 

bdo ddm su can bang giiia lgi ich ciia tdc gia, 

ngudi bigu dign, nhd sdn xuat bdn ghi ciing 

nhu ngudi sir dyng, ngu budc ngudi sir dung 

phdi thyc hien nghTa vy ddi vdi tat cd cac 

chil thg trgn Id khdng thod dang va se ban 

chg viec sir dung, khai thdc tdc pham trgn 

thyc tg; 2) Can cir vdo cac quy dinh ciia Luat 

sd htru tri tue, tdc gid, ngudi bigu dien (trong 

trudng hgp khdng ddng thdi la ehii sd htin 

quygn tdc gid, cbii sd biru cudc bigu diln) 

gidng nbu ngudi lam thue, hg da dugc chii 

dau tu trd thti lao xung dang, vi vay hp chi 

cdn cdc quygn nhan than, quygn khai thac 

tdc pham, cugc bieu dien hoan todn thudc vg 
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chil sd biru quygn tdc gid, chii sd hiru quygn 

lign quan. Vi vay, klii tdc pham, cugc bigu 

dign da dugc dinh binh, dugc sir dung theo 

hinh thirc "thir cap" thi hp khdng dugc 

hudng ntra, trtr trudng hgp cd thod thuan 

khac; 3) Cdc digu udc qudc tg nhu Cdng udc 

Berne, Cdng udc Rome hay Hiep udc WPPT 

khdng phan biet tdc gia vdi chii sd hilu 

quygn tdc gid; ngudi bieu dign vdi chii sd 

hun cupc bigu dign ma sir dyng thuat ngQ' 

"tac gid" hay ""ngudi bieu dign" dudi gdc dp 

la chil sd huu quygn tac gid, quygn lien quan. 

Chiing tdi tdn thanh quan digm thir hai 

cho rang ngudi dugc hudng nhuan but, thti 

lao khi tdc pham, ban ghi am, ghi hinh dugc 

phdt sdng hoac dugc sir dyng trong boat dpng 

kinh doanh thuong mai la: 1) Chii sd htru 

quygn tdc gid, 2) Ngudi bigu dign (la chii sd 

hilu cude bigu dign); nhd sdn xuat bdn ghi am, 

ghi hinh; td chirc phat sdng. Tuy nhign, dg 

tranh tranh chap vg quygn lgi gitra nhtrng chii 

thg nay nhu vy viec kg trgn, Digu 33 Luat sd 

huu tri tug ngn quy dinh ro tign thti lao se 

dugc trd cho chii sd htru ban ghi am, ghi binh 

dugc sir dyng. Tuy tirng trudng hgp, chii sd 

huu bdn ghi cd thg la ngudi bigu dign, hoac 

nhd sdn xuat ban ghi hoac td chiic phdt sdng 

hoac hp cd thg thod thuan Id ddng chii sd htru 

va dugc hudng thti lao theo thod thuan. 

Thu hui. Theo quy dinh ciia Digu 26, 

Digu 33, mdt van dg mdi ndy sinh la cdeh 

thirc tra tign nhuan biit, tbii lao nbu thg ndo? 

Nguygn tac chung, Digu 26, Digu 33 quy 

dinh td cbiic phdt sdng sir dyng tdc pham dg 

phdt sdng; td chirc, cd nhan sir dung ban ghi 

am, ghi hinh da cdng bd nham myc dich 

thuong mai dg phdt sdng; sir dung trong boat 

ddng kinh doanh thuong mai phai tra tign 

theo cdeh thirc va theo thir ty uu tign nhu 

sau: 1) Theo thoa thuan; 2) Trudng hgp khdng 

cd thod thuan thi theo quy dinh ciia Chinh 

phii hoac 3) Khdi kien ra tod an theo quy 

dinh ciia phdp luat. 

Tuy nhign, cdc trudng hgp sir dyng tac 

pham theo Digu 26 va Digu 33 Id trudng hgp 

sir dyng tdc pham khdng phdi xin phep, 

khdng phdi giao kgt hgp ddng bang van ban 

vdi chil sd htru quygn tdc gid, ngudi bigu 

dign, nhd sdn xuat ban ghi am, ghi hinh, 

(Xem liep irung 59) 

(1). Theo khoan 3 Dieu 25 Luat so huu tri tue (siia 

doi, bo sung nam 2009), truong hgp sao chep tac 

pham "khong ap dung doi voi tac pham kien true, tac 

pham tao hinh, chuong trinh may tinh". 

(2). Theo tai lieu Hoi thao "Vdn de ban quyen doi v&i 

vdt ghi vd thiet bi ghP' do Cue ban quyen tac gia va 

Vien so huu tri tue lien bang Thuy ST to chuc tai Ha 

Noi ngay 12/10/2009, da gioi thieu 28 quoc gia tren 

the gioi (bao gom Ao, Bi, Canada, Croatia, Cong hoa 

Sec, Dan Mach, Diic, Extonia, Phan Lan, Phap, Ha 

Lan, Hy Lap, Hunggary, Aixolen, Italia, Nhat Ban, 

Nauy, Thuy Dien, Tay Ban Nha, Thuy ST, Hoa Ky, 

Tho NhT Ky, Slovenia, Slovakia, Latvia, Litva) da co 

quy dinh ve thu phi den bii ban quyen trong luat 

quyen tac gia. Cac nuoc nay da co quy dinh ve miic 

bieu phi thu doi voi vat ghi (nhu bang dTa trang) va 

thiat bj ghi (MP3, Digital Jukebox, DVD, HD-

DVD...) ap dung cho cac nha san xuat, nhap khau cac 

thiet bi, phuong tien, vat lieu de sao chep. 

(3). 0 Viet Nam hien nay, cac to chiic quan li tap the 

quyen tac gia va quyen lien quan da dugc thanh lap 

la: Trung tam bao ve quyen tac gia am nhae Viet Nam 

(VCPMC); Trung lain quyen tac gia van hoc Viet 

Nam (VLCC); Hiep hgi cong nghiep ghi am Viet 

Nam (RIAV). 

(4). Theo http://vietnamnet.vn/vanhoa/2009. 

(5). Thuat ngQ- nay dugc diing trong Dieu 12 Cong uoc 

Rome nam 1961 ve bao hg quyen ciia nguoi bieu dien. 
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