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DINH CHI XET Xif PHUC T H I M VA DINH CHI GlAl QUY^T 
VU AN DAN SirO TOA AN CAP PHUC THAM 

Trong qua trinh giai quyet vu an dan su 

cd the gap phai nhung H do khae nhau 

dan den viec vii an dan su khdng the giai 

quyet dugc. Vi vay, toa an phai ngung ban 

viec giai quyet vu an dan su. C) toa an cap 

phuc tham, khi cd nhirng li do lam cho viec 

giai quyet vi.i an khdng thuc hien dugc, loa 

an ra quyet dinh dinh chi xet xu phuc tham 

va dinh chi giai quyet vij an dan sir. 

1. Dinh chi xet xu" phuc tham vu an 

dan sy 

Dinh chi xet xu phuc tham la quyet dinh 

cua loa an lam cham dut boat dgng td tung 

giai quyet vu an dan su theo thu tuc phi'ic 

tham va ket qua cua qua trinh giai quyet vu 

an dan su d giai doan so tham se dugc cdng 

nhan, theo dd quyen va nghTa vu ciia cac ben 

dugc an dinh trong ban an, quyet dinh so 

tham se dugc tdn trong va cd hieu lire thi hanh. 

Di^u 260 BLTTDS quy dinh; "7. Tod dn 

cdp phiic thdm ra quyet dinh dinh chi xet xu 

phiic thdm vu dn trong cdc Irudng hgp sau: 

a. Khi CO cdn cic quy dinh tgi diem a vd 

diem h khoan 1 Diiu 192 BLTTDS; 

h. Ngiedi khdng cuo riu loan bp khdng 

cao hoac vien kiem sal rut todn bp khdng nghi; 

c. Cdc Irudng hgp khac md phdp ludt co 

quy dinh. 

2. Trong trudng hgp loa dn cdp phiic 

ThS. NGUYiN THI THU HA * 

thdm ra quyet dinh dinh chi xet xu phiic 

thdm vu dn theo quy dinh tgi diem b khodn I 

Dieu ndy thi bdn dn, quyet dinh so thdm cd 

hieu luc phdp ludt tie ngdy tod dn cdp phuc 

thdm ra quyet dinh dinh chi xet xu phiic thdm ". 

Ngoai ra, toa an cap phiic tham ra quyet 

dinh dinh chi xet xii phiic tham khi cd can cii 

quy dinb tai khoan 2 Digu 266 BLTTDS. Dd 

la ngudi khang cao da dugc trieu tap hgp le 

den lan tbii bai ma van vang mat tbi bi coi la 

tu bd viec khang cao va toa an ra quyet dinh 

dinh chi xet xii phiic tham phan vu an cd 

khang cao ciia ngudi khang cao vang mat. 

Tuy nhien, hien nay viec hieu va ap dung 

cac dieu luat nay cdn nhieu vudng mac. 

Chiing ta xem xet tiing van de cu the sau: 

LL Ve trudng hgp quy dinh tgi diem a 

khoan I Dieu 260 BLTTDS: Khi cd cdn cic tgi 

diem a vd diem b khoan I Dieu 192 BLTTDS 

Cu the: nguyen don hoac bi don la ca 

nhan da chet ma quyen, nghTa vu ciia hg 

khdng dugc thiia ke; co quan, td chiic da bi 

giai the hoac bi tuyen bd pha san ma khdng 

cd ca nhan, co quan, td chiie nao ke thua 

quyen, nghTa vu td lung ciia co quan, td chuc 

dd. Theo quy dinh tai DiSu 278 BLTTDS thi 

hai can cii nay cQng la can cii dinh chi giai 
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quyet vu an dan sir d phuc tham. Tuy nhien, 

neu hai can cu nay phat sinh d giai doan so 

tham nhung toa an cap so tham khi giai 

quyet vu an da khdng phat hien ra va khi toa 

an cap phiic tham giai quyet lai vu an mdi 

phat hien ra cac can cii' nay thi toa an cap 

phiic tham phai buy ban an so tham va dinh 

chi giai quyet vu an. Neu hai can cii nay xay 

ra d giai doan phiic tham tiic la trong qua 

trinh giai quyet vu an d toa an cap phiic tham 

thi nguyen don hoac bi don la ca nhan mdi 

chet ma quyen va nghTa vu khdng dugc thira 

ke hoac co quan, td chiic mdi bi giai the 

hoac bi tuyen bd pha san ma khdng cd ca 

nhan, co quan, td chiic nao ke thua quyen va 

nghTa vu td tung thi toa an cap phiic tham ra 

quyet dinh dinh chi xet xii phiic tham. 

Nhung trong trudng hgp nay thi sd phan phap 

li Clia ban an, quyet dinh so tham la nhu the 

nao? Van de nay BLTTDS va Nghi quyet sd 

05/2006/NQ-HDTP ngay 04/08/2006 cua Hgi 

ddng tham phan Toa an nhan dan tdi cao 

hudng dan thi hanh mot sd quy dinh trong 

Phan thii ba "Thii tuc giai quyet vu an tai toa 

an cap phiic tham" ciia BLTTDS (Nghi 

quySt sd 05/2006/NQ-HDTP) khdng cd quy 

dinh nen cd nhieu each hieu khac nhau. 

Cach hieu thic nhdt, vi khoan 2 Dieu 260 

BLTTDS chi quy dinh ve hieu lire phap luat 

Clia ban an, quyet dinh so tham trong trudng 

hgp ngudi khang cao riit loan bo khang cao 

hoac vien kiem sat riit loan bo khang nghi 

nen cd the hieu khi toa an ra quyet dinh dinh 

cbi xet xii phiic tham theo diem a khoan 1 

Dieu 260 BLTTDS thi ban an, quyet dinh so 

tham se khdng cd hieu lire phap luat va toa 

an cap phiic tham phai buy ban an, quyet 

dinh so tham. 

Cdeh hieu thie hai, ban an, quyet dinh so 

thdm cd hieu luc phap luat vi tinh chat ciia 

dinh chi xet xii phiic tham khdng lam cham 

diit cac quyen va nghTa vu ve mat ndi dung 

ma cbi cb4m diit thti tuc td tung phiic tham.^" 

Chiing tdi thay rang neu hieu theo each 

higu thii nh§t tbi khdng phu hgp vdi ban chat 

Clia dinh cbi xet xu phiic tham la lam cham 

diit boat ddng td tung d giai doan phiic tham 

va ban an, quyet dinh so tham cd hieu lire 

phap luat. Cdn hieu theo each thu hai la phii 

hgp vdi ban chat ciia dinh chi xet xii phiic 

tham nhung neu tuyen bd ban an, quyet dinh 

so tham cd bieu lire phap luat tbi theo quy 

dinh tai Dieu 19 BLTTDS, ban an, quyet dinh 

so tham cd hieu lire phap luat phai dugc thi 

hanh. Tuy nhien, ban an, quyet dinh so tham 

trong trudng hgp nay khdng the thi hanh vi 

cac duong sir da chet hoac co quan, td chiic 

da bi giai the hoac bi luyen bd pha san. 

Theo chiing tdi, de khac phuc nhiing 

vudng mac nay tbi cac can cii d diem a va 

diim b khoan 1 D i k 192 BLTTDS xuSt 

bien trong qua trinh giai quyet vu an d toa 

an cap phiic tham thi toa an cap phiic thSm 

se ra quygt dinb dinh chi giai quySt vu an 

cbii khdng ra quyet dinb dinh chi xet xir 

phiic tham vi kbi xuat bien cac can eii nay d 

giai doan phiic thdm, vu an se khdng l\\h 

tiep tuc giai quyit dugc nua va duong nhien 

toa an cap pbiic thim phai chim dut viec 

giai quyet ddi vdi loan bd vu an ddng thdi 

ban an, quySt dinh so thim cung se khdng 

dugc cdng nhan. 
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1.2. \'e iru'dng hgp quy dinh Igi diem h 

klioun J Diiu 260 BLTTDS: Khi ngudi 

khung cuo riil toun bu khung cuu huge vien 

kiem sui riu luun hu khung nghi 

Day la trudng hgp co nhieu khang cao, 

khang nghi doi vdi mot hoac nhieu quyet 

dinh cua ban an, quyet dinh so tham nhung 

ngudi khang cao, vien kiem sat da nit tat ca 

khang cao. khang nghi nen doi tugng xet xu 

cua loa an khong con nua. Dieu nay ciing 

dong nghTa \di viec ngudi khang cao. vien 

kiem sat dong y vdi ban tin, quyet djnh so 

tham. Do do, toa an cap phuc tham dinh chi 

xcl xu phuc tham va ban an, quyet djnh so 

tham CO hieu luc phap luat. 

Con trong trudng hgp khi ngudi khang 

cao nit mot phan khang cao hoac vien 

kiem sat rut mot phan khang nghi thi theo 

hudng dan tai Muc 10.2 Nghj quyet so 

05/2006/NQ-HDTP, toa an cip phuc tham ra 

quN'ct dinh dinh chi xet xu phuc tham doi vdi 

nhung phiin cua vu an ma ngudi khang cao 

da nil khang cao hoac vien kiem sat da rut 

khang nghj khi co du cac dieu kien sau day: 

- Ngudi khang cao nit khang cao hoac 

\ ien kiem sal rut khang nghi ma trong vu an 

khong CO khang ciio cua ngudi khac, khdng 

CO khang nghi cua vien kiem sat doi vdi 

phan cua ban an, quyet djnh so tham dd. 

- Phan ban an, quyet dinh so tham bi 

khang cao hoac khang nghi ma khang cao 

hoac khang nghi dd da dugc nit doc lap vai 

nhung phan khac cua ban an, quyet djnh so 

tham bi khang cao, khang nghi va viec xet 

khang cao, khang nghi nay khdng lien quan 

den phan ban an, quyet dinh so tham co 

khang cao hoac khang nghj da dugc nit. 

Tuy nhien, Nghi quyk sd 05/2006/NQ-HDTP 

khong cd hudng dan ve hinh thuc ciia quyet 

dinh dinh chi xet xii phiic tham phan vu an 

do. Theo chung loi, trong trudng hgp khi 

ngudi khang cao nit mot phan khang cao, 

vien kiem sat nit mot phan khang nghj trudc 

khi mo' phien toa hay tai phien toa phiic tham 

thi toa an cap phiic tham deu phai md phien 

toa xet xu phiic tham vu an ddi vdi phan 

khang cao. khang nghi con lai. Phan vu an 

ma ngudi khang cao da rut khang cao hoac 

vien kiem sat da riit khang nghi se dugc hpi 

dong xet xu (HDXX) de cap trong phan 

nhan thay, nhan dinh va quyet dinh trong 

phan quyet dinh cua ban an phuc tham. 

1.3. Ve ihdin quyen ru quyei dinh dinh 

chi xet xie phiic ihum vu an dun su 

Theo quy dinh tai cac dieu 258, 260 va 

265 BL 1 "IDS thi vice dinh chi xet xu phiic 

tham CO the xay ra trudc khi mo phien toa va 

lai phien toa phiic tham. Neu cac can cii 

dinh chi xet xii phiic tham xuat hien d giai 

doan khi toa an cap phuc tham chua ra 

quyet dinh dua vu an ra xet xu thi tham 

phan dugc phan cong lam chu loa phien toa 

se ra quyet dinh dinh chi xet xu phiic tham. 

Cdn neu cac can cu nay xuat hien o tai phien 

toa phiic tham thi HDXX se ra quyet dinh 

dinh chi xet xu phiic tham. Tuy nhien, neu 

cac can cu nay xuat hien d giai doan khi toa 

an cap phiic tham da ra quyet djnh dua vu 

an ra xet xu roi thi theo chung toi, tham 

phan dugc phan cong lam chu loa phien toa 

khdng the ra quyet dinh dinh chi xet xu 

phiic tham duoc \i trong mot vu an khong 
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the ddng thdi co hai quyet dinh: quyet dinh 

dua vu cin ra xet xu va quyet dinh dinh chi 

xet xu phiic tham. Do dd, trong trudng hgp 

nay nen mo' phien toa va HDXX ra quyet 

dinh dinh chi xet xu phuc tham. 

2. Dinh chi giai quyet vu an dan su 6' 

toa an cap phiic tham 

Dinh chi giai quyet vu an dan sir d phuc 

tham la quyet dinh ciia toa an lam cham diit 

toan bo hoat dong to tung giai quyet vu an 

dan sir va ket qua ctia qua trinh giai quyet vu 

an dan sir a giai doan so tham se khdng dugc 

cdng nhan. Hay ndi each khac, ban an, quyet 

dinh SO' tham bi toa an cap phiic tham huy 

bo. Hien nay, viec ra quyet dinh dinh chi giai 

quyet vu an dan su o' phuc tham ciia toa an 

dugc quy dinh tai Dieu 269 va Dieu 278 

BLTT'DS. Tuy nhien, viec ap diing cac dieu 

luat nay con nhieu vudng mac. 

Theo quy dinh tai Digu 278 BLTTDS thi 

HDXX phuc tham huy ban an so tham va 

dinh chi giai quyet vu an neu trong qua trinh 

giai quyet vu an tai toa an cap so tham, vii an 

thuoc mot trong cac trudng hgp quy dinh tai 

Digu 192 BLTTDS. Day la trudng hgp toa 

an cap so' tham khi giai quyet vu an da 

khdng phat hien ra nhiing can cu quy dinh 

tai Dieu 192 BLLTDS va van xet xu vu an 

theo thu tuc chung nhung toa an cap phiic 

tham khi giai quyet lai \ u an da phat hien ra 

vu an CO mot trong cac can cii nay nen phai 

dinh chi giai qu\et vy an. Vay, neu nhiing 

can Cli w Dieu 192 BLTTDS chi den giai 

doan phuc tham mdi xuat hien thi toa an cap 

phuc tham ra quyet dinh dinh chi giai quyet 

vu an hay qu>et dinh dinh chi xet xu pbiic 

tham'.' Da}' la van de ma BLTTDS quy dinh 

chua diy dii. Trong khi do, neu nhiing can 

Cli a Di(Su 192 BLTTDS xuat bien trong qua 

trinh toa an xet lai ban an, quyet dinh da cd 

hieu lire phap luat theo thii tuc giam ddc 

thim, tai tham thi BLTTDS lai cd quy dinh 

dd la toa an cap giam ddc tham, tai tham ra 

quyet dinb buy ban an, quyet dinb da cd hieu 

luc phap luat va dinh chi giai quyet vu an 

(Di6u 300 va 309 BLTTDS). Chiing ta xem 

xet tung can cii cu the sau: 

2.7. Ve Irudng hgp quy dinh tgi diem a 

vd diem b khuan 1 Diiu 192 BLTTDS: 

Nguyen dan hoac bi dan lu cd nhdn dd chet 

md quyen, nghiu vu ciiu hg khung dugc ihica 

ke: ca quun, to chicc du hi giai the hoac bi 

luyen bo phd sun md khdng cu cd nhdn, ca 

quun, tu chirc nua ke thieu quyen, nghTu vu to 

lung cuu ca quun, lu chicc do 

Neu bai can cii nay xuat hien a giai 

doan phiic tham thi BLTTDS quy dinh tai 

diem a khoan 1 Dieu 260 BLTTDS, toa an 

cap phiic tham ra quyet dinh dinh chi xet xu 

phiic tham. Tuy nhien, nhu chiing tdi da 

phan tich d tren, day nen la can cii dinh chi 

giai quyet vu an d toa an cap pbiic tham va 

khi do toa an cap phiic tham se huy ban an, 

quyet dinh so tham. 

2.2. Ve trudng hgp quy dinh tui diem c 

khoun I Diiu 192 BLTTDS: Ngudi khui 

kien riu dan khai kien vu dirge tou dn chdp 

nhun huge ngudi khai kien khung co quyin 

khai kien 

Thu nhut. ve can cii ngudi khai kien nit 

dan khoi kien neu xay ra a phuc tham thi 

theo quy dinh tai Digu 269 BLTTDS HDXX 
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phuc iham phai hoi y kign cua bi don. neu bi 

don khdng dong y thi khong chap nhan viec 

rill don khai kien cua nguygn dan. Ngu bi 

dan ddng \ thi chiip nhiin \ iec riit don khai 

kign cua nguygn dan. HDXX phuc tham ra 

quvei dinh huv ban an so' tham va dinh chi 

giai quygl vu an. 'Tu\ nhien, vice ap dung 

quy dinh niiy cung co vudng mac. 

Theo quy dinh tai Dieu 269 BLTTDS vii 

hudng dan tai digm b Miic 4.2 Phiin 111 Nghi 

qu>gt s6 05/2006/NQ-HD'TP thi viec riit don 

khoi kien cua nguyen don co thg xay ra 

trong tru'dng hgp khi vu im do khong c6 

khang cao, khiing nghi. Khi d6, toil an cap so 

ihiim ygu ciiu bi dan tra idi biing viin ban co 

ddng y vdi viec nil dan khoi kien cua 

nguygn dan ha}- khdng'.' Ngu toil iin cap so 

tham nhan dugc van ban tra ldi eua bj dan 

dong y viee rut dan kho'i kien cua nguygn 

don, toil an cap so tham phai gui ho so vu 

iin vii van ban riit don khdi kien cho toil an 

ciip phiie thiim dg toil an cap phiie tham ciin 

CU' viio Digu 269 BLTTDS mo phign toa 

phiic thiim dg huy ban an so thiim va dinh 

ehi uiai quygt vu an. 

Chiing loi cho riing quy dinh nay la 

khdng hop li bdi le theo quy dinh tai khoan 2 

Digu 254 BLTTDS thi ban an, quygt dinh so 

thiim hoac phan ban an, quygt dinh so tham 

khong bi khiing cao, khiing nghi thi eo hieu 

luc phap luiil kg tir ngiiy hgt thdi han khiing 

eao, khang nghi. Nhu va>, trong trudng hgp 

trgn khi khdng co khiing eao, khiing nghi thi 

ban an. qu\et dinh so tham co hieu lue phap 

luat vii du'ge dua ra thi himh ngn khdng thg 

chiip nhan cho nguyen dan nit don khoi kien 

dugc. Ngoai ra, co so lam phat sinh ihu liie 

phiie thiim la dya trgn khang cao. khang 

nghi. N'gu khong co khang ciio, khang nghi 

thi khong thg eo viec xet xir phiie thiim. Do 

dd, trong trudng hgp niiy toil im khdng thg 

ma phign toa dg huy ban an so thiim va dinh 

ehi giiii quygt \y an dugc. Dg giai quygt 

vu'dng miic niiy, e6 y kign cho rang nguygn 

don nit don khoi kien viio thdi digm van 

con thdi ban khiing eiio eua duo'ng sy thi toa 

an cap so thiim hudng dan cho duong sy 

khang eao toim bo bim an, quygt djnh so 

thiim ciing vdi vice nil don khdi kien dg c6 

ciin cir cho viec toa im cap phiic tham tign 

hanh xet xu. Ngu duong sy khang eao hoac 

vien kigm sat khang nghj ve toim bo ban an, 

quygl djnh va nguyen don riil dan khdi kien 

thi tiiy thuoc viio y kien ciia bi dan c6 dong 

y cho nguygn dan riit dan hay khong ma toa 

an giai quygt iheo quy dinh tai Digu 269 

BLTTDS. Tru'dng hgp sau khi co ban an, 

quyet dinh so thiim ma nguyen don nit don 

kho'i kien vao thdi digm dii hgt thdi hap 

khiing ctio, khang nghi vii eung khong eo 

khang cao, khiing nghi doi vdi ban an, quygt 

dinh so tham thi vg nguygn tae ban an, quyet 

dinh so tham da phat sinh hieu lye phap luat, 

do dd toil phiic tham khdng chap nhan viee 

nil don khdi kien cua nguyen don.'"' Chiing 

loi thay rang hudng giai quyet niiy cd nhiing 

digm hgp li, tuy nhign dg ma phign loa thî  

toil an phai hudng dan cho duong sy khang 

ciio toim bo ban iin, quygl dinh so tham cung 

vdi viec riit dan khai kien. Diiy la viec lam 

khong dan gian doi vdi cae duong sy khd 

linh, ho khong the higu noi tai sao chi moi 
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ygu cau nit dan khai kien ma phai liim 

nhieu ihu tye nhu vay. Chua kg duong sy 

phai miit tien lam ung iin phi phiic thiim ddi 

vdi ygu eau khang ciio eua minh ma khong 

phai liie nao ngudi diin cung chiip nhan dac 

biet la doi \di nhu'ng ngudi cd hoim canh 

kho khcin. doi tugng ehinh sach. Ngoai ra, 

ngu duang sy sau khi dugc giai thieh van 

khong khang ciio ihi sao'.' Theo chiing ldi, 

chi ngn dat ra van dg riil don khdi kien eua 

nguyen dan khi loa im cap so tham nhan 

dugc dan khiing cao hoac quygt dinh khang 

nghi eua vien kigm sal. 

Ihic hui. ciin cir ngudi khoi kien khong 

CO quyen khoi kien ehi eo ihg xay ra Irong 

qua trinh toa an cap sa tham giai quygt vy 

im nhung toil an cap so thiim khong phiit 

hien ra vii toa an ciip phiie tham khi giai 

quygt lai vu an phai hien ra can cir niiy ngn 

loa an ciip phiie tham cim cu vao Digu 278 

BLT'TDS dg dinh ehi giai quygt vy an va 

huy ban an sa tham. 

2.3. \'i trirdng hup quy dinh lui die in d 

khuun 1 Diiu 192 BLTTDS: Ca quun, lu 

chirc rill van han khui kien Irung Irwdng hgp 

khung cu nguyen dan huge nguyen dan yeu 

cuu khung licp luc giui quyet vu dn 

Can cir na) co thg xay ra o' toa an cap 

phiic thiim. Day lii trudng hgp eo quan, lo 

chii'c khai kien dg bao ve quygn vii lgi ich 

hgp phap eua ngudi khac theo quy dinh tai 

khoan 1. 2 Digu 162 BLTTDS. Khi toil an 

cap phiic iham giai quygt lai vy an thi ca 

quan to chiic niiy dii nit lai don khdi kien eiia 

minh. Tuy nhign, higu nhu thg nao la co 

quan. to ehiie riit van ban Idioi kien trong 

irudng hgp khdng cd nguygn don? Day la 

trudng hgp co quan, td chii'c khoi kien de 

bao ve quygn va lgi ich hgp phap cho ngudi 

khiic nhung ngudi nay khdng phai la ngudi 

can phai dugc bao ve, hg khdng cd quygn va 

lgi ich hgp phap bi xam pham hoac tranh 

chap hay ngudi ciin dugc bao ve da chet va 

CO quan, td chirc da nit lai van ban khdi kien 

ciia minh. Van de nay co quan nha nudc c6 

tham quyen chua cd hudng dan va thyc te 

hau nhu eung khdng co trudng hgp co quan, 

to chirc riit van ban khoi kien trong trudng 

hgp khdng cd nguyen don. Cdn trudng hgp 

CO quan, to chiic riit van ban khoi kien khi 

nguygn don ygu cau khdng tiep tye giai 

quygt vu an dugc higu lii co quan, to chirc 

khdi kien dg bao ve quygn lgi cho nguygn 

don nhung ban than nguygn don lai khdng 

mudn toa an giai quyet vy an va ho da ygu 

ciiu toa an khdng giai quyet vy an dd nira. 

Khi dd, CO quan, td chirc cung riit lai van ban 

khoi kien cua minh va toa an ra quygt dinh 

dinh chi giai quygt vu an. Tuy nhien, ngu eo 

quan, to chirc riit lai van ban khoi kien 

nhung nguygn do'n lai muon tigp tuc giai 

quygl vy an thi toa an c6 dinh ehi giai quygt 

vu an khong hay Vcin giai quygt trgn co sd 

ygu cau eua nguygn dan. BLTTDS cung 

khdng cd quy dinh vg trudng hgp nay. 

Theo chung tdi, de giai quygt nhiing 

vudng mac tren, diem d khoim 1 Dieu 192 

BLTTDS ngn quy dinh lai theo hudng: "Co 

quan, td chirc nit van ban khdi kien, trii' 

trudng hgp nguygn don van yeu ciu toa an 

giai quygt vu an". Ngu can cir nay xuit bien 

a phuc tham thi toa an cip phuc thim dinh 

TAP CHi LUAT HOC SO 7/2010 



NGHIEN CLTU - TRAO OOI 

ehi giai quygt vu an vii huy ban an, quygt 

dinh so tham. 

2.4. Ve trudng hgp quy dinh lgi diem d 

khuun I Dieu 192 BLTTDS: Cue duang sir 

dd lie thua ihuun vd khung yeu cuu lua un 

liep luc giui quyei vu un 

Can cir nay cd thg xay ra trong giai doan 

phiic tham nhu ban an so tham tuyen bd anh 

A cd nghTa vu tra ng cho anh B la 100 trieu 

ddng. Anh A khang cao ban an so tham yeu 

cau toil an cap pbiic tham xet xu lai vu an. 

Trong giai doan chuan bi xet xu phiic tham, 

A va B da ty thoa thuan dugc vdi nhau la A 

chi tra cho B 80 trieu ddng va khdng co ygu 

cau toa an ciip phiic tham giai quyet vu an. 

Trudng hgp nay BLTTDS va Nghi quyet sd 

05/2006/NQ-HDTP cung khdng cd quy djnh. 

Theo chiing tdi, khi cac duong sy da ty 

thoa thuan vdi nhau ve viec giai quyet loan 

bo vu an thi cbinh su tu thoa thuan nay da 

lam cham dirt boat dong giai quyet vu an dan 

sy ddng thdi phii nhan gia tri phap li ciia ban 

an, quyet dinh so tham. Vi vay, trong trudng 

hgp nay toa an cap pbiic tham ngn ra quygt 

dinb dinh chi giai quyet vu an va buy ban an, 

quygl dinh sa tham. 

2.5. Ve Irwdng hgp quy dinh tui diem e 

khoun I Dieu 192 BLTTDS: .Nguyen dan dd 

duac trieu tup hgp le den ldn thir hai mu vdn 

vdng mat 

Ngu can cir nay xuat hien d phiic tham 

thi chung ta ap dung khoan 2 Digu 266 

BLTTDS va Myc III. 2 Nghi quygt sd 

05/2006/NQ-HDTP dg giai quygt. Dd la ngu 

nguygn don la ngudi khang cao da dugc 

trieu tap hgp le den lan thir hai ma van vang 

mat tai phien toa thi bi coi la tir bd viec 

khang cao va HDXX phiic tham ra quygt 

dinh dinh chi xet xir phiic tham vy an c6 

khang cao ciia ngudi khang cao vang mat 

(ngu trong vu an khong cd ngudi khang cao 

khac). Trudng hgp cd nhieu nguygn don 

khang cao ma cd ngudi khang cao thuoc 

trudng hgp quy dinb tai khoan 2 Dieu 266 

cua BLTTDS thi HDXX phiic thim tign 

hanh xet xir phiic tham vy an theo thii tye 

chung doi vdi khang cao ciia nhirng ngudi 

khang eao cd mat tai phign toa. Ddi vdi phan 

vy an cd khang cao ciia ngudi khang cao 

vang mat thi HDXX phiic tham dinh chi xet 

xu phiic tham ma khong phai ra quygt dinb 

rigng bang van ban nhung phai ghi ro quygt 

dinh nay trong ban an ngu phan vu an cd 

khang cao cua ngudi khang cao vang mat 

khdng lign quan den phan khac ciia ban an bi 

khang cao, khang nghi. Neu nguygn don 

khdng phai la ngudi khang cao thi toa an cap 

phiic tham van tign hanh xet xir. 

2.6. Ve Irudng hgp quy dinh lgi diem g 

khuun I Dieu 192 BLTTDS: Dd cd quyet 

dinh cua luu an ma ihu luc phu sun ddi vdi 

duunh nghiep, hup ldc xu Id mpt ben duang 

sir trung vu un md viec giai quyei vu un cu 

lien quun den nghia vu, ldi sun cuu dounh 

nghiep, hgp luc xu do 

Can cir nay cd the xuat hien d toa an cap 

phiic tham. Dd la trong qua trinh giai quyet 

vu an theo tbii lye phuc tham tbi doanh 

nghiep, hgp tac xa la mot ben duong su 

trong vy an bi toa an ra quygl dinh md thii 

tuc pha san. Trong trudng hgp nay, toa an 

cap phuc tham dang giai quygt vy an theo 
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thu tye td tung diin su thi ra quyei dinh gi'' 

BLTTDS Cling khong co quy dinh ve viin de 

niiy. 'Theo ehiing loi, ve nguygn liie khi vu an 

dang duge toil im giai quygt mil duang su 

trong \'y im do eo lign quan dgn viec giai 

quygt ygu cau mo thu tye pha san thi vu an 

dang du'ge toa iin giai quygl se khdng dugc 

giai quygt. ciie ygu ciiu cua duong su se dugc 

giai quygt theo thu tye pha sim. Do dd, toa an 

ciip phiic thiim ra quygt dinh dinh chi giai 

quygt vy im vii huy ban im, quygt dinh so 

thiim. Tuy nhign, theo quy dinh ciia Luat pha 

san thi sau khi toil an ra quygt dinh md thii 

tuc phii san thi toil an cho phep doanh 

nghiep, hgp tac xa tign himh thu tiic phyc hdi 

kinh doanh. Ngu doanh nghiep, hgp tac xii 

phyc hoi dugc boat dong kinh doanh thi 

thiim phim ra quyet djnh dinh chi ihu tye 

phuc hdi hoat dgng kinh doanh vii sau khi cd 

quygt dinh nay thi vy iin dugc giai quygt 

theo thu lye to tyng dan sy lai duoc tigp tye. 

Ngu doanh nghiep, hgp tae xa khdng phuc 

hdi dugc boat dpng kinh doanh va khdng 

thanh loan dugc eae khoan ng den han khi 

ehu ng co ygu cau thi toil iin ra quygt dinh 

ma thu lye thanh li tiii san. Nhu vay. vg ban 

chill, cho den khi toil an ra quygt dinh mo thu 

lye thanh li tai san thi liic do vy an dugc giai 

quygt theo thu tue td tyng dan sy mdi bi 

dimg ban lai va nhu'ng van dg lign quan dgn 

nghTa vu, tai san ciia doanh nghiep, hgp tac 

xii mdi chinh thirc dugc giai quygt theo thii 

tuc pha san. Con khi toil an ra quygt dinh md 

thu lue phii san thi \u iin dugc giai quygt 

theo thu lye td tung diin sy ehua dimg lai hiin 

mil ehi la tam thdi chiim dirt vg mat td lung. 

nd ed thg van dugc tiep tuc giai quyet khi toa 

an ra quygt dinh dinh chi thii tye phyc hdi 

boat dpng kinh doanh. Do dd, theo chung 

tdi quy dinh nhu khoim 2 Dieu 57 Luat pha 

san nam 2005 va diem g khoan 1 Digu 192 

BLTTDS la khdng pbii hgp vdi ban chat 

ciia dinh chi giai quyet vu an. Nen diem g 

khoan 1 Digu 192 BLTTDS va khoan 2 

Digu 57 Luat pha san nam 2005 nen quy 

dinh theo hudng: Toa an ra quyet dinb dinh 

chi giai quygt vy an khi da cd quyet dinh 

ciia toa an md thii tye thanh li tai san ddi 

vdi doanh nghiep, hgp tac xa la mdt ben 

duong sy trong vy an ma viec giai quyet vu 

an cd lign quan dgn nghTa vy, tai san ciia 

doanh nghiep, hgp tac xa dd. Va neu can cir 

nay xuiit hien d phiic tham tbi toa an cap 

phiie tham dinh chi giai quygt vy an va buy 

ban an, quygl dinh so tham. 

2. 7. Ve irudng hgp quy dinh lui khoun 2 

Dieu 192 BLTTDS: Vu dn thupc trudng hgp 

tru lui dan khai kien quy dinh lui Dieu 168 

BLTTDS 

NhCrng can cir nay chi cd the xay ra trong 

qua trinh toa an cap so tham giai quyet vu 

an nhung toa an cap so tham khdng phat * 

hien ra va toa an cap phiic tham kbi giai 

quygt lai vy an phat hien ra cac can cu' nay 

nen toa an cap phuc tham can cir vao Digu 

278 BLTTDS dg dinh chi giai quyet vy an 

va huy ban an so tham. 

2.8. Ngoai nhiing can cii' d Digu 192 . 

BLTTDS xuiit hien d giai doan phuc thim 

thi trong qua trinh giai quygt vy an a toa an 

cap phuc tham ngu ngudi khang cao khdng 

cd quygn khang cao nhu ngudi khang cao 
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khong phiii la duong sy, khdng phai ngudi 

dai dien hgp phap ciia ca nhan, ca quan, td 

chirc hoac ngirdi khang cao d giai doan phiie 

iham mdi bi roi vao trong tinh trang khong 

ed nang lye hanh vi to tyng dan sy va thupc 

truang hgp phap luat quy dinh khdng dugc 

dai dien nhu vu an xin li hdn hoac npi dung 

dan khimg cao vg nhiing viin dg ehua dugc 

giai quyet o toa iin cap so tham... thi toa an 

cap phiic tham ra quygt dinh gi? 

Vg nguyen tac, trach nhiem kigm tra don 

khiing eao thupc vg toa an cap so tham. Theo 

quy dinh tai Digu 246 BLTTDS va Muc 4 

Nghi quyet so 05/2006/NQ-HDTP ngu qua 

kigm tra mil phat hien thay don khang cao la 

eua ngudi khdng cd quygn khang cao hoac 

npi dung khang cao khdng thupc gidi ban 

cua viec khiing cao thi trong thdi ban ba 

ngay lam viec, kg tir ngay nhan dugc don, 

toil cin cap so tham tra lai don va ghi chii vao 

so nhiin don vg viec tra lai don. Tuy nhign, 

ngu toa an cap so tham khi kigm tra dan 

khang ciio khdng phai hien ra digu nay ma 

toil im ciip phiie thiim khi giai quygt vy an 

mdi phat hien ra thi toa an cap phiic tham 

giai quygt thg nao? Van dg nay BLTTDS 

chua cd quy dinh. Cd y kign chp rang trong 

trudng hgp nay toil an cap phiic tham md 

phien toa phiic tham va HDXX bac khang 

cao va giir nguygn ban an, quygt dinh so 

thiim. 'Theo chiing tdi, bac khang cao, giu' 

nguygn ban an, quygt dinh so thiim theo quy 

djnh tai ciie digu 275, 280 BLTTDS la 

tru'dng hgp ngudi khang ciio cd quyen khang 

cao vii khcing cao dd la hgp le nbung khdng 

cd can cir vii toa an cap so tham da xet xir 

diing. Con trudng hgp nay ngay tir khi khang 

cao, ngudi khang eao da khdng c6 quygn 

khang cao roi chii' chua dg cap van de la 

khang cao do co hgp phap va cd can cir hay 

khdng. Do do, khi ngudi khang cao khong co 

quygn khang ciio ma vy an khdng cdn khang 

cao, khiing nghi nao khac ihi ddi tugng xet 

xu phiic thiim khdng con ngn toa an cap phiic 

thiim phai dinh chi xet xir phiic tham va ban 

an, quygt dinh so thiim co hieu lye phap luat. 

Tir nhii'ng phan tich trgn, chiing tdi dua 

ra kign nghi nhu sau: 

Dieu 260 BLTTDS ngn quy dinli theo hudng: 

' i . Toa an cap phiie tham ra quygt dinh 

dinh chi xet xir phiic tham vu an hoac mpt 

phan vy an trong cac trudng hgp sau day: 

a. Ngudi khang ciio riit loan bp khang 

cao hoac vien kiem sat riit toan bp khang nghi; 

b. Ngirdi khang cao riit mdt phan khang 

cao hoac vien kigm siit riit mpt phan khang nghi; 

c. Ngirdi khang cao khdng cd quygn 

khang cao; 

d. Cac trudng hgp khac mil phap luat cd 

quy dinh. 

2. Trong trudng hpp iheo quy djnh tai 

digm a va digm c khoan 1 Digu nay thi toa 

an cap phiic tham ra quygt dinh dinh chi xet 

xu phiic tham. Ban an, quygt dinh so tham 

CO hieu luc phap luat kg tir ngiiy loa an cap 

phiic thiim ra quygt dinh dinh chi xet xir 

phiic tham. 

3. Trudc khi toa an cap phiic tham ra 

quygt dinh dua vy an ra xet xu ngu vy an 

thupc mpt trong cac trudng hgp quy dinh tai 

digm a va digm c khoan 1 Digu nay thi tham 

phan dugc phan cdng lam chu toa phign toa 
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ra quygt dinh dinh chi xel xu phiie tham. 

Trong trudng hap sau khi loa an cap phiic 

thiim ra quygl dinh dua vu an ra xel xu ngu 

vu an thupc mpt Irong cac irudng hgp quy 

dinh lai digm a va digm c khoan 1 Digu niiy 

ihi HDXX ra quygt djnh dinh ehi xet xu 

phiic thiim. 

4. Trong Irudng hgp theo quy dinh tai 

digm b khoan 1 Digu niiy thi HDXX phiic 

thiim dinh chi xet xu phiie tham doi vdi 

nhung phiin cua vy im ma nguai khiing eao 

da rill khang eao hoac \ ien kigm sat da rin 

khang nghi ngu khong eo khiing ciio, khang 

nghi khac doi vdi phan cua ban an, quygt 

dinh so thiim do vii phiin ban an, quygl dinh 

so tham bi khang cao hoac khang nghi ma 

khang cao hoac khiing nghi do da dugc rin 

dpc lap vdi nhung phiin khae eiia ban an, 

quygl dinh sa ihiim bi khang ciio, khang 

nghi va viec xet khang cao, khang nghj nay 

khong lign quan dgn phan ban an, quygt 

dinh SO' ihiim eo khiing cao hoac khang nghi 

da dugc rut. 

HDXX phiic thiim quygt dinh dinh chi 

xet xir phiic tham phan vy an ma ngudi 

khang cao riit khang eiio hoac vien kigm sat 

rill khang nghi trong phan quygt dinh cua 

ban an phiie iham". 

Digu 269 BL'ITDS ngn quy dinh theo hudng: 

" 1 . Sau khi toa im cap so tham nhan 

duge don khang cao, quygt dinh khang nghi 

eua vien kigm sat, nguygn don riit don khdi 

kien thi hpi ddng xet xir phiic tham phai hdi 

bi dan co dong y hay khdng va tuy tirng 

trudng hgp ma giai quyet nhu sau: 

a) Bi don khdng ddng y thi khdng chap 

nhan viec riit don khdi kien eua nguygn don; 

b) Bi don ddng y thi chiip nhan viec riit 

don khoi kien ciia nguyen don. Hpi ddng xet 

xu phiie thiim ra quygt dinh buy ban an so 

tham va dinh chi giai quygt vu an. Trong 

trudng hgp nay, cac duong su van phai chiu 

an phi so thiim theo quygt dinh ciia toa an 

cap so thiim va phai chiu mdt nira an phi 

phiic thiim theo quy dinh cua phap luat". 

Digm d vii g khoan 1 Digu 192 BLITDS 

ngn sua ddi lai theo hudng: 

"...d) Co quan, td chii'c riit van ban khoi 

kien, trir trudng hgp nguy gn don van ygu cau 

loa an giai quyet vu an; 

g) Da cd quygt dinh cua toa an md thu 

lye thanh li tai san ddi vdi doanh nghigp, hgp 

tac xa la mpt bgn duong sy trong vu an ma 

viec giai quygt vy an cd lign quan dgn nghTa 

vu, tai san cua doanh nghiep. hpp tiie xa dd". 

Bd sung digu luat quy dinh ve dinh chi 

giai quygt vy an d phuc tham: 

"Trudc khi md phien toa phiic tham 

hoac tai phign toa phiic tham ngu vy an 

thupc cac trudng hgp dugc quy dinh tai digm 

a, b, d, d, g khoan 1 Digu 192 BLTTDS thi 

HDXX phiic tham ra quygl dinh huy ban an 

so tham va dinh ehi giai quygt vy an. 

Khi HDXX ra quygt dinh dinh chi giai 

quygt vu an thi nguygn don khdng cd quygn 

khoi kign lai vu an"./. 

(l).Xem: Tong Cong Cu'ong, "Quy dinh v^ "dinii ciii" 

trong Bo luat t6 tung dan su", Tap chi khoa hoc phdp 

li. s6 4(41)/2007. 

(2).Xem: Nguyin Trilu Duong, "V6 viec riit don klioi 

kien Clia duong su trong t6 tung dan su'", Tgp chi toa 

dn nhdn ddn, so 22/2009, tr. 2L 
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