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TRONG CHUilN BI XET Xl!f SO T H ^ VA THUC TliN AP DUNG 

Theo quy djnh eua Bd luat td tung hinh 

sir (BLTTHS), ngay sau khi nhan hd so 

vu an do vien kiem sat (VKS) chuyen den. 

toa an vao sd thu li hd so vu an neu trong hd 

so vu an cd day du so vdi ban ke khai tai lieu 

va ban cao trang da dugc giao cho bj can. 

Tren co sd cao trang truy td ciia VKS, toa an 

tien hanh giai quyet vu an bang v iec ra ban 

an tuyen bj cao cd pham tdi hay khdng, hinh 

phat va cac bien phap tu phap khac. Trudng 

hgp khdng du can cir dc ra quyet dinh dua vu 

an ra xet xir tiii phien toa so Ihiim thi toa an 

ra quyet djnh Ira hd so dc dieu tra bd sung; 

quyet djnh dinh chi hoac tam dinh chi vu 

an.' ' Lhue lien ap dung nhtrng quy djnh nay 

eiia BL'l IMS lrong nhtrng nam qua cdn bdc 

Id mdt sd biit ciip nhat djnh. 

1. Quyet dinh du'a vu an ra xet xu-

Quyet djnh dua vu an ra xet xu dugc quy 

djnh tai Di6u 178 BLTTHS. Theo dd. ndi 

dung quyet djnh dua v u an ra xet xu can phai 

ghi rd: Hg ten. ngiiv. thang, nam sinh, noi 

sinh, nghe nghiep, noi cu trii ciia bj cao; tgi 

danh vit dieu khoan cua Bd luat hinh su ma 

V ien kiem sat iip dung ddi vdi hanh vi pham 

tgi cua bj cao; ngay, gid. thang, nam, dja 

diem mo phien loa; hg, ten tham phan. hdi 

thiim. thu ki toa an. hg. ten tham phan du 

khuvci. hdi thiim du khuvet. neu cd; hg, ten 

kiem sal vien tham gia phien toa, hg, ten 

TS. HOANG THI MINH SON * 

kiem sat vien du khuyet, neu cd... Nhin 

chung, cac toa an deu ap dung dung Dieu 

178 nhung ddi khi do chua chu trgng dung 

mire, ehua nhan thirc diing y nghTa phap li 

ciia quyet djnh dua vu an ra xet xir nen tham 

phan dugc phan cdng chii toa phien toa ra 

quyet djnh dua vu an ra xet xir chua dung 

V di thanh phan cua hdi ddng xet xir theo quy 

djnh tai D'lku 185 BLTTHS nhu; Ddi vdi vu 

an bj cao bj dua ra xet xir ve tdi theo khung 

hinh phat cd mire cao nhat la tir hinh thi hoi 

ddng xet xir van chi cd mdt tham phan va hai 

hdi tham; hoac cd trudng hcrp vi pham Dieu 

307 BL LLLIS, ddi vdi bj cao la ngudi chua 

thanh nien nhung thanh phan hdi ddng xet 

xir khdng cd hdi tham la giao vien hoac can 

bd doan thanh nien cdng san Hd Chi Minh. 

Mdt sd toa an, dac biet la toa an cap huyen 

thuc hien chua dung quy djnh nay nen co 

truong hgp phai hoan phien toa. Vi du nhu 

khdng giao quyet djnh dua vu an ra xet xu 

cho bj cao hoac ngudi dai dien hgp phap ciia 

hg theo quy djnh tai khoan I Dieu 182 

BLTTHS. Iheo dd, quyet djnh dua vu an ra 

xet xir phai dugc giao cho bj cao, ngudi dai 

dien hgp phap ciia hg vii ngudi bao chura 

cham nhat la mudi ngav trudc khi ma phien 

toa. Trudng hgp xir vang mat bj cao thi 

* Giang \ ien chinh Khoa luat hinh su 
Truong Dai hgc Luat Ha Ngi 
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quyet djnh dua vu an ra xet xu vii ban cao 

trang dugc giao cho ngudi bao chira hoac 

ngudi dai dien hgp phap cua bj cao; quyet 

djnh dua vu an ra xet xu cdn phai dugc niem 

vet tai tru so chinh quyen xa, phudng. thj 

iriin noi cu trii hoac nai lam viec cudi ciing 

cua bj Ciio. Ngoai nhtrng trudng hgp tren. 

mgt sd toa an khdng ghi day du nhung diem 

da dugc quy djnh tai Dieu 178 BLTTHS nhu 

khdng ghi rd hg, ten hdi tham, kiem sat vien. 

nguiri bao chtra; hg ten nhirng ngudi dugc 

Iricu tap den phien toa; vat chirng can dua ra 

xem xd't tai phien toa. 

Mdt trong nhdng van de ciing lam cho 

vice xet xir vu an vudng mac la trudc khi mo 

phien toa cd tham phan dugc phan cdng chu 

loa phien toa da xac djnh khdng diing tu 

Ciicb ciia ngudi tham gia td tung trong vu an 

nhu nham liin giira nguiri liim chirng viVi 

nguiri cd quyen Igi, nghia vu lien quan den 

vu iin; giua nguyen don dan sir vdi nguiri bj 

hai hoac bo sdt, khdng trieu tap mdl sd ngiriri 

tham gia td tung den phicMi toa.'"* 

Ngoai nhung v;in dc tren, de khiic phuc 

linh trang hoan phic-n toil lrong truimg hgp 

hdi tham dugc phiin cdng tham gia xet xu 

vu an khdng tiep luc tham gia xet xir dugc 

sau khi cd quyet djnh dua vu ;in ra xet xu, 

Nghj quyet cua Hdi ddng thiim phan Loa iin 

nhiin diin ldi cao sd 04/2004/NQ-HDLP ngav 

5/11/2004 hudng diin: Ddng thdi vdi viec 

phiin cdng hdi tham tham gia chinh thirc can 

phan cdng hdi tham du khuyet va cung ghi 

ho, li-n hgi ihiim du khuvet vao quyet djnli 

dtrii V u an ra xcl xu. 1 u> nhien, lrong thuc le 

khdng phai Lit ca cac vu iin deu phai cd thiim 

phan va hgi ihiim du khuyet. Ihudng ddi vdi 

nhtrng vu an phire lap phai xet xu trong nhieu 

ngay thi trong quyet djnh dua v u an ra xet xu 

can cd them tham phan. hdi tham du khuyet. 

Lhuc le cd nhtrng IrucTng hgp vu an dan 

gian khdng can cd hgi tham du khuyet 

nhung hdi tham da dugc ghi trong quyet 

djnh dua v u an ra xet xir lai khong the tham 

gia phien toa dd dugc vi li do nao dd (khdng 

thudc truong hgp quy djnh ciia BLTTHS) thi 

toa an phai giai quyet nhu the nao chua dugc 

BL'LTHS quy djnh. IrutTng hgp nay toa an 

cd phai ra quyet djnh bd sung them hdi tham 

khac khdng? Neu toa an quyet djnh bd sung 

them hdi tham ma khdng dii thdi gian de hdi 

tham mdi nghien cim hd so vu an thi cd phai 

hoan phien toa khdng. neu hoan ihi can cir 

Viio quy djnh niio'.' 

2. Qu\ ct dinh tni ho so dc dicu tra bo sun^ 

Lheo sd lieu lhdng ke lrong ba nam. lu 

niim 2005 den niim 2007). toil ;in dii tra hd so 

dc' dicu tra bd sung 8931 vu. lrong dd cd 

1831 vu VKS khong chap nhan va giir 

nguvcn quan dic'iii Iruv td. chiem 20.5%. 

lrong sd ciic vu mil toil an tra hd so de dieu 

Ira bd sung cd 63.03% vu an bj tra vi li do 

can xem xet them nhiing chirng cir quan 

trgng ddi vdi vu an ma khdng the bd sung lai 

phien loa dugc; 13.15% vu an tra hd so de 

khoi td bd sung; 13.08% vu an tra vi cd vi 

pham nghiem trgng thu luc td tung va 10,75% 

sd vu dn dugc tra vi li do khac.'^' Sd lieu tren 

cho thay phan ldn ciic vu ;in dugc loa iin ra 

quyet djnh tra hd so dc dieu tra bd sung lii 

thieu ehimg cir ma nguyen nhan mdt phiin do 

BL 1 LHS chua quy djnh rd rang, cu the. 

Di^u 179 Bl . iHIS quy djnh tham phiin 

ra quvcl dinh tra hd so cho VKS de dicu Ira 

TAP CHI LUAT HOC SO 7/2009 55 



NGHigN cau - TRAO DOI 

bd sung trong nhiing truong hgp sau day; 

- Khi cdn xem xet them nhirng chirng cir 

quan trgng ddi vdi vii dn md khdng the bd 

sung tgi phien tod dugc 

Do BLTTHS khdng quy djnh cu thi thi 

nao la chimg cir quan trgng ddi vdi vu an 

nen trong thuc te cdn cd nhiing each hieu 

khac nhau va liing tiing trong viee ap dung 

tra hd so theo can cir nay. 

Thuc te, viee tra hd so de dieu tra bd 

sung, thu thap chimg cir quan trgng ddi vdi 

vu an thudng la cac trudng hgp nhu; Xac 

djnh chimg cir budc tdi ddi vdi bj can; ehimg 

cir de thay ddi tdi danh ddi vdi bj can; ehimg 

cir de thay ddi khung hinh phat ddi vdi bj 

can; chirng cir de chimg minh ddng ca, muc 

dich, vj tri, vai trd ciia bj can trong vu an; 

yeu cau tien hanh thuc nghiem dieu tra, 

trung cau giam djnh...' ' luv nhien, de cd 

each hieu va ap dung thdng nhat quy djnh 

cua BLL'LHS ve tra hd so de dieu tra bd 

sung khi ed can cir cho rang hd so thieu 

chirng cir quan trgng ma toa an khdng the bd 

sung dugc. khdng chi dua tren ca sd thuc 

tien ma dieu quan trgng hon cdn phai dua 

tren ca sd li luan. Tac gia bai viet cho rang 

chirng cir quan trgng la chimg cir ma dua vao 

dd CO quan tien hanh td tung xac djnh va lam 

sang to cac van de ciia ddi tugng chimg 

minh ma cu the la lam rd nhiing van de can 

phai chimg minh dugc quy djnh tai Dieu 63 

BLTTHS. Tir viec hieu khdng thdng nhat the 

nao la chimg cir quan trgng ddi vdi vu an 

nen thuc te cd tham phan quyet djnh tra hd 

so de dieu tra bd sung khdng dua tren ca sd 

quv djnh cua BLTTHS. 

- Khi cd cdn cir de cho rdng bi cdo phgm 

tgi khde hodc cd ngudi ddng phgm khac 

The nao la tgi pham khac cung khdng 

dugc quy djnh rd trong BLTTHS nen hien nay 

cdn khdng it lung tung trong viec ap dung. Toi 

pham khac la tdi pham ma hanh vi pham toi 

cua bj can da dugc VKS truy td bang ban cao 

trang cd trong hd so vu an nhung toa an lai 

cho r^ng hanh vi ma bj can bj truy td khdng 

cau thanh tgi nhu VKS da truy td. Vi du, VKS 

truy td bj can ve tdi giet ngudi trong trang 

thai tinh than bj kich dgng manh theo quy 

djnh tai Dilu 95 Bd luat hinh su (BLHS) 

nhung khi nghien cim hd sa chuan bj xet xir 

tham phan lai cho rang hanh vi cua bj can cau 

thanh tdi giet ngudi theo quy djnh tai Dieu 93 

BLHS hoac ngugc lai. Tdi khac ciing cd the 

la tdi chua dugc VKS truy td nhu cd can cir 

xac djnh ngoai hanh vi pham tdi da bj VKS 

truy td cdn cd can cir de khang djnh rang bj 

can edn cd hanh vi pham tdi khac va hanh vi 

nay cau thanh tdi khac ddc lap vdi tdi da bj 

VKS truy td. Tuy nhien, neu cd can cir de cho 

rang bj can pham tdi khac bang hoac nhe hon 

tdi ma VKS truy td thi toa an van cd the quyet 

djnh dua vu an ra xet xir.' ^ Ddi vdi tdi pham 

mdi phat hien, toa an de nghj ca quan co 

tham quyen khdi td va giai quyet bang vu an 

khac. Ngoai ra, ve kT thuat lap phap, Dieu 179 

BLTTHS quy dinh "... bi cdo phgm mgt toi 

khde" la khdng chinh xac. Theo quy djnh tai 

khoan 1 Dilu 50 BLTTHS thi "Bi cdo la 

ngudi dd bi tod dn quyet dinh dua ra xet xir". 

Trong trudng hgp nay, tham quyen ra quyet 

djnh tra hd so de dieu tra bd sung trong giai 

doan chuan bj xet xir, tire la chua ra quyet 

djnh dua vu an ra xet xu. Do viiy, ngudi bj 
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VKS truy td o thdi diem nay van chi tham 

gia td tung vdi tu each la bj can. 

- Khi phdt hien cd vi phgm nghiem trgng 

thu luc to tung 

BLTTHS khdng quy djnh the nao la vi 

pham nghiem trgng thii tuc td tung nhung cd 

the hieu vi pham nghiem trgng thii tuc td tung 

la truong hgp BLTTHS quy djnh bat budc 

phai tien hanh hoac tien hanh theo thii tuc dd 

nhung CO quan tien hanh td tung, ngucri tien 

hanh td tung bd qua hoac thuc hien khdng dung, 

xam pham nghiem trgng den quyen Igi cua bj 

can, bj cao, ngudi bi hai, nguyen don dan sir, 

bj don dan sir, ngudi cd quyen Igi, nghTa vu 

lien quan den vu an hoac lam cho viec giai 

quyet vu an thieu khaeh quan, loan dien.'^' 

Nhung van de can dicu tra bd sung can 

dugc ghi rd trong quyet djnh tra hd so dc 

dicu tra bd sung. Neu ket quii dicu tra bd 

sung dan tdi vice dinh chi vu iin thi VKS ra 

quyet djnh dinh chi vu im vii thdng biio cho 

loa an biet. 1 rong trudng hgp VKS khdng bd 

sung dugc nhirng van de ma toa an yeu cau 

va van giir nguyen quyet dinh Iruv td thi toil 

iin van lien hanh xet xu. 

Do khdng nghien ciru kT hd sa vu iin nen 

lrong thuc tien cdn cd trudng hgp tham phan 

ra quyet djnh trii hd so de dieu tra bd sung 

nhmig van de can dieu tra bd sung da dugc 

ihu thap Vii ed trong hd so vu ;in. Cd truimg 

hgp do vu iin phai dieu tra bd sung nhieu lan 

nen trong hd sa vu an cd nhieu ban cao trang 

khiic nhau va do nghien ciru hd sa vu an 

khdng kT nen tham phan da quyet djnh dua 

V u iin ra xet xu theo ban cao trang cii. 

Mac dii Dilu 179 BLTLHS da quy djnh 

cu the ba trudng hgp tra hd so dc dieu tra bd 

sung song van cdn cd tinh trang toa an tra hd 

so chi de khac phuc nhiing sai sdt ve mat kT 

thuat trong ban ket luan dieu tra hoac trong 

ban cao trang. Trong nhieu truong hgp gitra 

toa an va VKS khdng thdng nhat vdi nhau ve 

can cir tra hd so de dieu tra bd sung. Toa an 

cho rang hd so cdn thieu chimg cir quan trgng 

nhung VKS lai cho rang chimg cir da day du, 

dan den tinh trang toa an cir tra hd so cdn 

VKS khdng dieu tra bd sung ma van chuyen 

nguyen trang hd so eho toa an. Ngoai ra, theo 

quy djnh tai khoan 2 Dieu 121 BL'L LHS, toa 

an chi tra hd so de dieu tra bd sung khdng qua 

hai lan. Thdi ban dieu tra bd sung tinh tir 

ngay co quan dieu tra nhan lai hd so va yeu 

cau dieu tra. Tuy BL 11 HS xac djnh la toa an 

dugc tra hd so de dieu tra bd sung khdng qua 

hai lan nhung lai khdng ndi rd la trudc khi 

mo phien toa hay tai phien toa xet xu. Vi vay, 

cd nhung vu iin khi chuiin bj xet xu, thiim 

phiin da ra quyet djnh tra hd so de dieu tra bd 

sung hai lan nhung VKS van khdng bd sung 

nhtrng van de ma toa an yeu cau nen toa an 

phai "ne" bang each cir md phien toa rdi hdi 

ddng xet xu lai quyet djnh trii hd sa de dieu 

tra bd sung. Mac dii Nghj quyet sd 

04/2004/NQ-HDTP ngay 05/11/2004 hudng 

dan thi hiinh mdt sd quy djnh trong Phan thir 

ba "Xet xu so tham" cua BL L LHS nam 2003 

da quy djnh rd: Trong qua trinh nghien cim 

hd so vu an, neu phat hien thay van de can 

dieu tra bd sung thi van phai nghien ciru loan 

bd hd so vu an de xem xet cd van de nao khac 

can dieu tra bd sung bay khdng. Chi ra quyet 

djnh tra ho sa de dieu tra bd sung lan thir hai 

trong trucTug hgp nhimg van de yeu cau dieu 

tra bd sung trong quyet djnh tra hd so de dieu 
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tra bd sung lan thir nhat chua dugc dieu tra bd 

sung hoac luv da dieu tra bd sung nhung chua 

dat veu cau hoac tir ket qua dieu tra bd sung 

xet tha\ can dieu tra bd sung van de mdi. Tuv 

nhien, hien nay cdn xav ra truong hgp ma tac 

gia biii viet cho rang chua hgp li la toa an cir 

ra quvet djnh tra hd so de dieu tra bd sung 

cdn V iec cd dieu tra bd sung dugc hay khdng 

lai hoim loan phu thuoc v iio co quan dieu tra 

nen ed vu an tra hd so de dieu tra bd sung den 

ba. bdn lan ma kin qua dieu tra ciing khdng cd 

gi mdi so v di liic chua tra hd so. 

Lhdi han tra hd scr de dieu tra bd sung ap 

dung quv djnh tai khoan 2 Dieu 121 

BLiriLS: Lrong lrudng hgp \'KS tra lai hd 

so de dieu tra bd sung ihi thdi ban dieu tra 

bd sung khdng quii hai thang. neu vu an do 

toil iin tra lai de dieu tra bd sung ihi thdi ban 

dieu tra bd sung khdng qua mdl thiing. Nhu 

V iiv. lhi"ri ban dieu tra chung theo quv djnh Uii 

khoan 1 Dieu 119 Bl.i LHS can cir viio su 

phiin loai ldi pham de quy djnh thdi han dicu 

tra nbimg ibiri hiin dicu tra bd sung lai dugc 

quv djnh lheo co quan co tham quyen ra 

quvcl djnh tra hd so de dieu tra bd sung, mac 

du ciin cu tra hd so' dc dieu tra bd sung cua 

cac CO quan nav gan nhu la gidng nhau. Dieu 

nav diin den su khdng ddng nhat trong cac 

quv dinh cua BL LLHS vc ciing mdt \in dk. 

.Mill khac. BLLIHS ciing khdng quv 

djnh thdi ban \ K S nhan hd so do toa an tra 

lai dc dieu tra bd sung ma chi quy djnh thdi 

hiin dieu tra bd sung do VKS tra lai dugc 

linh lir ngiiv co quan dieu tra nhan lai bd so 

V u an V ii veu Ciiu dieu tra. 

1dm lai. vice tra hd so de dieu tra bd 

sung con co nhimg thieu sdt nhii dinh nhu: 

Trinh tu. thu tuc tra hd sa de dieu tra bd sung 

ddi khi chua dugc thuc hien nghiem tiic ve 

hinh thirc van ban. \ i ec tra hd so de dieu tra 

bd sung V a v iec ket thiie dieu tra bd sung con 

the hien bang cdng van. Sau khi dieu tra bo 

sung cdn cd trudng hgp \ 'KS khdng lam cao 

trang mdi eung anh huong den hieu qua 

chuan bj xet xir cua tda an; cd trudng hgp tra 

hd so de dieu tra bd sung khdng rd can cir 

ma chi ndi chung la Dieu 179 BLTTHS hoac 

veu cau dieu tra bd sung khdng cd tinh kha 

thi dan den v iec dieu tra bd sung khdng thuc 

bien duge lam eho v iec giai quyet v u an phai 

keo dai khdng can thiet. 

Tir sir phan tich tren. chimg tdi cho rang: 

Thir nhdt. de khac phuc tinh trang tra ho 

so trong trudng hgp khdng can thiet dong 

thdi dap irng yeu cau tranh tung tai phien 

toa. BL 1 LHS khdng nen quv djnh van de tra 

hd so de dieu tra bd sung cua toa an la hai 

lan nhu ddi vdi VKS ma ehi nen quv djnh 

tham phan duge phan cdng chu toa phien toa 

duge tra hd so de dieu tra bd sung mdt lan. 

lai phien toa. kiem sat vien cd traeh nhiem 

bao ve cao trang bang eac chimg cir do \'K..S 

va CO quan dieu tra da thu thap dugc, ngudi 

bao chira bao \c (gd tdi) cho bj cao tren co 

sa nhiing chimg cir do minh thu thap hoac su 

dung nhiing chimg cir do ca quan tien hanh 

td tung thu thap. Quv djnh nav nham nang 

cao han nira traeh nhiem cua ca quan bupc 

tdi ddng thdi dam bao cho cac ben tranh tung 

tai phien toa thuc su dan chu. khach quan.''' 

Dieu 196 BLLILIS quv djnh "tod dn co 

the xet xu bi cdo khde vdi khoan md I K.S Jd 

truy td trong ciing mot dieu ludt hodc ve niol 

tdi khde bdng hodc nhe han tdi md I KS Jo 
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iriiy Id", luy nhien. Dieu 179 BLTITIS lai 

qu> dinh. thiim phan ra quvet djnh tra hd so 

dc dicu Ira bd sung "khi cd cdn cir de eho 

rdng hi cdo pham mdl tdi khde". Hai quy 

djnh nay a khia canh nao dd la triing lap 

nhung cung ehua thdng nhat vdi nhau. vi 

each giai quyet khac nhau. Nhu vay. viec 

BLLLiiS quy djnh tham phan ra quyet djnh 

ira hd so de VKS dic-u tra bd sung ve ban 

chiit chinh la vice da xu ve chuyen mdn. Ve 

kT ihuat lap phap, sir khdng can thiet phai 

quy djnh vice tra hd so de dieu tra bd sung 

dugc the hien ngay tai khoan 2 Dieu 179 

BLILHS"" lii trong trudng hgp VKS khdng 

bd sung dugc nhirng van de ma toa an yeu 

cau bd sung ma van giu nguyen quyet djnh 

truy td thi toa an van lien hanh xet xu vu iin. 

lheo quy djnh tai Dicu 168 BLTLHS thi 

doi vdi nhung tru'dng hgp tuirng lu, VKS ra 

quyet djnh tra hd so yeu ciiu ccr quan dieu Ira 

lien hiinh dicu Ira bd sung. 1 rc-n co so cd du 

can cii' de linn rd nhimg viin de dugc quv 

dinh tai Dieu 63 BLl 1 HS cung nhu khoan 1 

Dilu 167 BLLIHS ibi VKS mdi ra quylt 

dinh iru) id bj can trudc toa an bang ban ciio 

iriing. Nhu vii), cd the thay rang khac vdi loii 

iin. vice BLLIHS quv djnh VKS ra quvcl 

dinh Ira hd so' de dicu tra bd sung lii diing 

dim nhung vice quv dinh toil iin ira hd so' de 

dieu Ira bd sung nhieu kin ki khdng ciin ibiet. 

Chua ke den Iruirng hgp tiii phien toil, hdi 

ddng xcl xu ciing quvet djnh tra hd so veu 

Ciiu dicu Ira bd sung theo liic gia bin viel 

Cling lii khdng cim thiet. 

Thir hai, sua ddi dic'in b khoan 1 Dicu 

179 BLl MIS lheo hucrng ihav cum lir "bi 

cao" ihimh bi can. I heir dd thiim phan ra 

quyet djnh tra hd so cho VKS dicu tra bd 

sung khi co can cir de cho rang bj can pham 

tdi khac hoac cd ddng pham khac. 

3. Quyet dinh dinh chi vu an 

Theo Dilu 180 BLTTHS thi khi nghien 

cim hd so. tham phan dugc phan cdng chu 

loa phien toa ra quyet djnh dinh chi vu an 

trong nhiing trudng hgp sau dav: Bj can 

chua den tudi chju traeh nhiem hinh sir; hanh 

vi cua bj can da cd ban an hoac quyet djnh 

dinh chi vu an da co hieu luc phap luat; dii 

bet thdi hieu truy cim lrach nhiem hinh sir; 

ldi pham da dugc dai xa; nguiri bi hai nil vcu 

cau khoi td; VKS riit loan bd quyet djnh truy 

td. Khi ra quyet djnh dinh chi vu an. neu bj 

can dang bj tam giam thi thiim phiin dugc 

phan cdng chii toa phien toa de nghj chimb 

im hoac phd chimb iin ra quvcl dinh huy bo 

bien phiip lam giam vii lia lu do cho bi can 

neu hg khdng bi liim giam ve tdi khiic. Vice 

ra quvcl dinh huv bo ciic bien phiip ngan 

chim khac deu ihugc ihiim quvcn cua ihiim 

phiin dugc phan cdng chu loii phien toil. 

Ngoai ra. Dieu 1 80 liL 1 11 IS cdn quy dinh 

lrong Iruirng hop vu an cd nhieu bi can. bj ciio 

ma ciin cir de liim dinh chi hoac dinh chi vu iin 

khdng lien quan den tiit ca ciic bj can. bi ciio 

thi cd the lam dinh chi hoac dinh chi v u iin ddi 

V di timg bj can. bj ciio. Nhu dii phim lich Ircn. 

diiv la giai doan chuan bj xet xu v a lu ciich bj 

Ciio cbi xuat hien sau khi da cd quyet djnh dua 

V u dn ra xet xu. Do vay, vice quy djnh dinh chi 

V u iin ddi vdi bj cao la khdng diing va Dieu 

180 can quy djnh la: lrong truimg hgp vu iin 

cd nhieu bj can mil can cir dc liim dinh chi 

hoac dinh chi v u iin khdng lien quan den tin ca 

Ciic bi Ciin thi cd ihc lam dinh chi hoiic dinh chi 
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V u an ddi vdi timg bj can. 

4. Quyet dinh tam dinh chi vu an 

Theo quy djnh tai Dilu ISO BLTTHS, 

tham phan ra quyet djnh tam dinh chi vu an 

khi cd can cir quy djnh tai Dieu 160 

BLTTHS. Dd la trudng hgp khi bj can bj 

benh tam than hoac benh hiem ngheo khac 

cd chirng nhan cua hdi ddng giam djnh phap 

y; chua xac djnh dugc bj can hoac khdng 

biet rd bj can dang d dau. Theo chung tdi 

quy djnh nay khdng diing trong giai doan xet 

xu. Bdi le. neu chua xac djnh dugc bj can 

tire la chua xac djnh dugc ai la ngudi da thuc 

hien hanh vi pham tdi va do dd ciing chua ed 

quyet djnh khoi td bj can thi khdng the ed 

ket luan dieu tra, de nghj truy td bj can. Do 

vay, quy djnh nay khdng hgp li. 

Sau khi li do tam dinh chi vu an khdng 

cdn nira thi tham phan ra quyet djnh dua vu 

iin ra xcl xu ma khdng cd quyet djnh phuc hdi 

vu an. Khac vdi giai doan dieu tra, neu ea 

quan dieu tra ra quyet djnh tam dinh chi dieu 

tra Vii khi cd li do de huy bd quyet djnh tam 

dinh chi dieu tra thi co quan dieu tra ra quyet 

djnh phuc hdi dieu tra theo quy djnh tai Dieu 

165 BLTLHS. BLTTHS khdng quy djnh phuc 

hdi vu an trong giai doan xet xir khi cd li do 

de buy bo quyet djnh tam dinh chi vu an nen 

trong thuc tien ap dung edn bat cap. 

Do V ay, ddi vdi quy djnh ve tam dinh chi 

vu an can sira ddi theo hucing: Neu bj can 

trdn thi toa ah yeu cau ca quan dieu tra truy 

na bj can. Neu da het thdi ban chuan bj xet 

xu ma viec truy na bj can chua cd ket qua thi 

Ihcim phan ra quyet djnh tam dinh chi vu an. 

Khi bj can bj benh tam than hoac benh hiem 

ngheo khac cd chimg nhan ciia hdi ddng 

giam djnh phap y thi tham phan cd the ra 

quyet djnh tam dinh chi vu an neu chua hel 

thdi han chuan bj xet xir. 

Ngoai ra, can bd sung dieu luat quy djnh 

\e phuc hdi vu an trong giai doan chuan bj 

xet xu. Thuc tien cho thay khi bj can trdn thi 

tham phan ra quyet djnh tam dinh chi vu an 

nhung khi bat dugc bj can thi tham phan dugc 

phan cdng chu toa phien toa ra quyet djnh 

dua vu an ra xet xir ludn ma khdng cd quyet 

djnh phuc hdi vu an. Nhu vay, xet ve phuong 

dien phap li thi quyet djnh tam dinh chi vu an 

van chua bj buy bd nen viec toa an ra quyet 

djnh dua vu an ra xet xir la khdng hgp 11./. 

( I ) .Xem: Khoan 2 Dieu 176 BLTTHS. 

(2).Xem: Le Thi K im Chung, Vi phgm phdp ludt trong 
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(5).Xem: Di6u 196 BLTTHS. 
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1 1/2004 huang d in thi hanh mgt s6 quy dinh trong 
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tuphdp. Tap chi toa an nhan dan s6 I 3/2008, tr. 8. 
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