
NGHIEN cau • TRAO DOI 

GAP Gd, DOI THOAI TRJC TIEP Vdl NGl/dl KHIEU NAI, NGI/dl BI KHIEU NAI 
• HOAT DONG CO Y NGHIA BAO D A M QUYEN KHIEU NAI COA CONG DAN 

Quyen khieu nai la quyen ca ban ciia cdng 

dan dugc Hien phap ghi nhan va dugc 

cu the hoa trong nhieu van ban quy pham 

phap luat khac nhau. Viec ghi nhan va thuc 

hien quyen khieu nai ciia cdng dan tren thuc 

ik khdng chi cd y nghia bao dam nhirng 

quyen va Igi ich hgp phap ciia cdng dan ma 

cdn gdp phan ban che nhiing sai lech trong 

hoat ddng ciia cac ca quan nha nudc. Vi vay, 

khdng chi quy djnh cdng dan cd quyen khieu 

nai, Nha nude cdn khdng ngirng chii y bao 

dam cho quyen nay dugc hien thuc hoa bang 

vice quy djnh ngay cang day du, cu the hem 

thu luc giai quyet khieu nai; cac quyen va 

nghTa vu ciia ngudi khieu nai, ngudi bj khieu 

nai, ngudi cd tham quyen giai quyet khieu 

nai; quy dinh traeh nhiem phap li cua ngui7i 

CO tinh khdng giai quyet khieu nai diing thdi 

han, can tro, tra thii ngudi khieu nai; sir tham 

gia cua luat su vao qua trinh giai quyet khieu 

nai... Bai viet nay ban ve quy djnh ngudi cd 

ihiim quyfin giai quyet khieu nai gap gd, ddi 

thoai true liep vdi ngudi khieu nai, ngudi bj 

khieu nai trong qua trinh giai quyet khieu nai 

cua cdng dan. 

1. Su can thiet phai gap go, doi thoai 

true tiep vdi ngudi khieu nai, ngudi bj 

khieu nai 

Dic'u 2 Luat khieu nai. td cao nam 1998 

uuv dinh; "KhiOu nai Id viec cdng ddn, ca 

TS. BUI TH! DAO * 

quan. Id chirc hoac edn bd, cdng chirc theo 

ihu luc Ludt ndy quy dinh de nghi ca quan. 

td chirc, cd nhdn cd ihdm quyen xem xet lai 

quyet dinh hdnh chinh. hdnh vi hdnh chinh 

hoac quyet dinh ki ludt cdn bd, cdng chirc 

khi cd cdn cir cho rdng quyet dinh hodc hdnh 

vi dd Id Irdi phap ludt, xdm phgm quyen, Igi 

ich hgp phap era minh ".'" Dieu dd cd nghia 

la da cd tranh chap hanh chinh phat sinh, 

trong dd co quan hanh chinh nha nude cho 

rang minh diing khi thuc hien hanh vi hanh 

chinh hay ban hanh quyet ^̂ jnh hanh chinh 

nhung ngudi khieu nai cho rang co quan 

hanh chinh da thuc hien hanh vi hay ban 

hanh quyet dinh hiinh chinh trai phap luat, 

.\am pham den quyen, Igi ich hgp phap ciia 

hg. Cjap gd, ddi thoai \ruc tiep vdi ngudi 

khieu nai, ngudi bi khieu nai cd muc dich 

lam rd ndi dung khieu nai, yeu cau ciia ngudi 

khieu nai va hudng giai quyet khieu nai.'"* 

So sanh vdi thii tue giai quyet cac vu an dan 

su, lao ddng. kinh te thi trong thii tuc giai 

quyet khieu nai khdng the ed giai doan hoa 

giai \i tranh chap hanh chinh la tranh chap 

giii'a CO quan nha nudc vdi cdng dan va ndi 

dung tranh chap khdng chi lien quan den 

quyen va Igi ich cua cac ben tranh chap ma 

* Giang vien chinh Khoa hanh chinh-nha nuoc 
frucrng Dai hgc Luat Ha Noi 
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quan lrong hon la Igi ich cua quan li nha 

nudc ndi chung. 1 u\ nhien. nhu cau giai 

qu\ci tranh chap nhanh chdng. chinh .\ac. it 

Ion kem. it ton thuang den cac ben tranh 

chap \an la nhu cau lat >eu \a dd la muc 

dich cua \ ice ngudi co tham quxen giai 

quvct khieu nai id chirc gap gd. doi thoai 

true liep \di cac ben Iranh chap. Hoat ddng 

na\ cd gia tri ihiet iht̂ rc ddi \di ca nguii'i 

khieu nai. ngudi hi khieu nai \a co quan cd 

tham qu_\cn giai quvct khieu nai lrong qua 

Irinh giai qu>cl khieu nai \a ihuc hien qu_\cl 

dinh giai quyet khieu nai. 

Ddi \di nguiyi khieu nai, gap gd, ddi 

ihoai \oi ngudi bi khieu nai Irudc khi ca 

quan co iham quvcn ra qu_\cl dinh giai qu\cl 

khieu nai la lao ihcm co' hgi dc hg Irinh ba\ 

_\cu ciiu. ngu\cn vgng cua niiiih. cung cap 

ihcm ihdng tin. lai lieu giup cho \icc giai 

quyi'l khieu nai ihcm chinh .\ac. Da} ciing la 

dip nguiri khieu nai dugc Irijc liep nghe 

ngia'ri hi khieu nai dua ra bang chirng \c linh 

hop î )!̂ ^̂ , giai Irinh \c hanh \ i , quyet dinh 

hanh chinh hi khieu nai nen co dieu kien 

hieu rd hon co' so' thuc le. co' so' phap li cua 

hanh \ i . qu\cl dinh hanh chinh bj khieu nai. 

Qui\ do cd ihc lha_\ dirge \cu ciui cua minh la 

dung lia_\ sai de cd the qu>cl dinh riil khieu 

nai neu noi dung khieu nai khdng diing hoac 

lich cue hd trg co' quan nha nudc cd tham 

quvcn ihuc da\ qua trinh giai qu\cl khieu nai 

nhanh chong. chinh \ac khi noi dung khieu 

nai la dung. Hoal dgng na_\ cung giiip cho 

ngudi khieu nai iham gia nhieu hon \ ao qua 

irinli giai qu\cl khieu nai. U'mg cuimg kha 

niin<a uiam siil cua nhan dan doi \di hoal 

dgng cua cac co quan nha nudc. Gap gd, doi 

thoai dac biet cd gia trj lich cue lrong hai 

truimg hgp ngudi khieu nai cd trang thai tam 

li tieu cî ic khi UHIC hien qu_\en khieu nai. 

Thir nhdt. tam li ngai \a cham \di chinh 

quven nen it hieu biet \c quven \a kha nang 

bao \e quvcn \a Igi ich hgp phap. Vice gap 

gd. doi thoai true tiep \di ngudi bj khieu nai. 

ngudi giai qu\et khieu nai giiip ngudi dan 

them hieu bicl \a vung tin vao cac phuang 

lien phiip li dugc Nhii nudc trao cho de bao 

vc quvcn. Igi ich hgp phap cua minh. Thir 

hai. lam li cay cii. bat chap diing sai khi ihirc 

hien quven khieu nai. I'ruimg hcjp nay, gap 

gd. doi lh(.)ai vdi nguiri bj khieu nai, ngirdi 

giai quvct khieu nai ciing cd kha niing lam 

cho ngudi dan hieu ban chat thuc cua moi 

quan he giira chinh quyen vdi nhan dan. giiip 

ngucri khieu nai ihiin thien hon vdi chinh 

quvcn, lao lam li thuan Igi cho v ice thuc hien 

quycl dinh giai quyet khieu nai ngay ca khi 

ngi dung kh'\cu nai la khdng diing. 

Ddi vdi ngudi bj khieu nai. do .xuat phat 

lu uu the cua nguin quan li st) vdi ngudi bi 

quan li. lu linh chat don phuang cua cac 

quvct dinh quan li nen khi thuc hien hanh vi 

hay ban hanh quvcl dinh hanh chinh. trong 

nhieu lrudng hgp co quan. can bd. cdng 

chirc khdng thuc su hieu rd cac dieu kien. 

hoan canh cu the cua ddi lugng chiu sir 

quan li lam anh huong den linh hgp phiip. 

hgp li cua hanh vi, quvct dinh hanh chinh. 

(iap gd, ddi thoai vdi ngudi khieu nai la dip 

ngirdi hi khieu nai nhin nhan lai uii ca cac 

khia canh lien quan den hiinh v i, quvCn dinh 

hanh chinh bj khieu nai, dugc cung Ccip 
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ihcm thdng lin lu ngudi chiu su tac ddng cua 

hanh vi. quvcl dinh hanh chinh nen cd the 

danh giii chinh .\ac han ve hanh vi hay quvcl 

dinh cua minh. lrong lrudng hgp ndi dung 

khicu nai dung ihi ngirdi bj khieu nai sc lich 

cue lion lrong qua trinh thuc hien quvct dinh 

giai quvcl khicu nai. 

Ddi vdi ngudi co ihiim quyen giai quvcl 

khicu iiai. gap gd. ddi thoai vtri nguiri khieu 

nai vii ngudi bi khicu nai sc giiip ngirdi giai 

quvcl khicu nai hinh dung vc vu vice dav du 

htrn. danh gia khiich quan hon nen vice giai 

quvcl khieu nai sc hcrp phap. hgp li ban. 

giam bdi nguy co ciic co quan nha nudc bao 

che. dung Uing liin nhau. 

2. .Nhung khi) khan lam han che gia tri 

thu't tc ciia vice gap go, do! thoai true tiCp 

voi nguoi khicu nai, nguiri bi khicu nai 

.Mac dii gap gd. ddi tlnnii true liep vdi 

ngudi khicu nai. nguiri hi khicu nai cd nhirng 

gia Iri lich cue nhu Ircn nhung lheo quv djnh 

cua phiip lual hien hanh ihi vice gap gd. ddi 

ihoiii CO nhirng kho khiin nhai dinh kim han 

chi- gia Iri cua ht^al ddng nav. 

///// ////(//. Iruong hgp nguoi giai quvcl 

khicu nai chinli la nguiri hi khicu nai. Theo 

quv dnih lu Dieu 19 den Dieu 25 Lual khieu 

nai. id cao ihi nhirng nguoi cd iham quvcn 

giai quvcl khieu nai giai quvcl khicu nai doi 

viri hanh vi hanh cliinh. quvct djnh hiinh 

chinh cua minh va cua can bg. cdng chirc do 

iiimh quan It true liep. 1 rong Iruoiig hgp giai 

quvcl khicu nai hanh v i. quvcl djnh hanh 

chmh cua niinh ihi ihuc chin hoal ddng gap 

gd. din thoai cua ngiroi co iham quvcn giai 

quvcl khicu nai vdi nguiri khicu nai. nguiri 

bi khieu nai chinh la v iec nguoi giai quvcl 

khicu nai gap gd. doi thoai vdi ngudi khicu 

nai. Hai lu each ddng thdi ion lai lrong mot 

chu the (nguiri bi khicu nai va ngudi cd ihiim 

quven giai quvct khicu nai) khien cho quan 

he giua nguoi khicu nai va ngudi hi khicu 

nai khirng phai lii quan he giiia cac ben 

Iranh chap trudc nguoi co iham quven giai 

quvin khieu nai - ngudi Iuong ddi khach 

quan dirng ra quan sal. dimh gia vu vice ma 

la quan he giira nguiri cho rang quvcn. Igi 

ich cua minh bi .\ani hai vdi nguiri bj cho 

rang da .xam hai den quvcn. Igi ich do va lai 

cd Iriich iihicm ur phan xcl sî r dung sai cua 

hiinh vi. quvcl diiih cua ininh. linh chin 

khach quan cua lioal dgng iia_v khong Jirgc 

dam bao vi hai li do. Mdl Id lrong quan he 

giira ngirivi khicu nai va nginri giai quv CM 

khii'u nai. tru ihc ro rang ihugc vi- nguiri 

giai quvcl khicu nai. Diiv khong phai la dicti 

kien ihuan igi clio vice ngtrt'ri khicu nai 

trinh biiv si.r vice vii nguvcn vgng ctia mmh. 

llai Id ngudi hi khicu nai la nguoi phai Ur 

dimh giii hanh vi. quvcl diiih cua mmh. 

ngudi niiv bi chi phdi biri chinh quan dic'iii 

cua minh khi llii-ic hien hanh vi hav ban hanh 

quvcl dinh nen khd nhiin ta sai liim da miic 

phai irirdc dd (neu co). lhem vao do la liim 11 

ngai cdng khai xac nhaii sai liim cua con 

nguoi noi chung ciing lani anh huirng den 

kel qua giai quvcl khicu nai. \ 'i viiv. gap gd. 

ddi thoai vdi ngudi bi khicu nai lrong Iriarng 

hgp nav kho Irimh khoi linh hmh ihuc neu 

ngiriri giai quvcl khicu nai khdng ihuc su cd 
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tinh than traeh nhiem cao. 

Thir hai. trudng hgp ngudi gap gd, ddi thoai 

true tiep la chanh thanh tra hay thu trudng co 

quan chuyen mdn. Theo Dieu 27 Luat khieu 

nai, td cao va eac dieu 12, 13, 14, 15 Nghj 

djnh cua Chinh phi- so I36/2006/ND-CP ngay 

14/11/2006 quy djnh ehi tiet Luat khieu nai, 

td cao va eac Luat sira ddi, bd sung mdt sd 

dieu ciia Luat khieu nai, td cao thi chu tich 

uy ban nhan dan cap huyen, cap tinh can cir 

ndi dung, tinh chat vu viee khieu nai giao 

cho chanh thanh tra hoac thii truong co quan 

chuyen mdn ciia uy ban nhan dan; giam ddc 

so va tuong duong giao cho chanh thanh tra 

sd hoac thii trudng phdng, ban chuyen mdn 

true thudc; bd trudng giao cho chanh thanh 

tra hoac thu truang cue, vu, don vi true 

thudc lien hanh xac minh, kel luan va kien 

nghj viec giai quyet rdi can cir quy dinh ciia 

phap lual, kel qua gap gd, ddi thoai, ket qua 

tham tra, xac minh, ket luan va kien nghj 

vice giai quycl khieu nai ma chii tjch uy ban 

nhan dan, giam ddc so, bg truang ban hanh 

quycl djnh giai quyet khieu nai trong thdi 

ban phap lual quy djnh. Vi du. de giai quyet 

khieu nai quyet dinh hanh chinh ciia chii 

tjch uy ban nhan dan tinh, chanh thanh tra 

tinh se td chirc gap gd, ddi thoai true tiep 

vdi ngudi khieu nai va ngudi bj khieu nai, 

tire la gap gd, ddi thoai true tiep vdi ngudi 

khieu nai va chu tjch uy ban nhan dan tinh. 

Lrudng hgp nay, chii tjch uy ban nhan dan 

tinh cd den gap gd, ddi thoai vdi chanh 

thanh tra tinh va ngirdi khieu nai khdng hay 

cu ngirdi khac di thay hay viec gap gd, ddi 

thoai hoan loan viinu nuudi bi khieu nai ma 

chi cd ngudi khieu nai \a chanh thanh tra 

tinh. N^u chii tjch uy ban nhan dan tinh den 

gap gd, ddi thoai thi lieu chanh thanh tra co 

thuc sir giiJ dugc vai trd "trgng tai" de to 

chirc cho cac ben tranh chap trinh bay mpi 

vkn dk lien quan din tranh chap va sau do 

danh gia khach quan rdi kien nghj chinh ehii 

tjch each giai quyet chinh xac vu viec khdng 

vi chanh thanh tra tinh la cap dudi ciia chu 

tjch uy ban nhan dan tinh. Cd the ndi viec 

gap gd, ddi thoai true tiep vdi ngudi khieu 

nai, ngudi bj khieu nai trong trudng hgp nay 

rat khd tien hanh va neu cd tien hanh thi ket 

qua cung ban che. 

Thir ba. gap gd, ddi thoai true tiep vdi 

ngudi khieu nai va ngudi bj khieu nai trong 

qua trinh giai quyet khieu nai lan hai. Neu 

thira nhan gia tri tich cue cua boat ddng gap 

gd, ddi thoai true tiep vdi ngudi khieu nai va 

ngudi bj khieu nai trong viee dam bao tinh 

khaeh quan, chinh xac cho quyet djnh giai 

quyet khieu nai thi nhu cau gap gd, ddi thoai 

trong qua trinh giai quyet khieu nai l4n hai 

Idn ban lan dau. Bdi vi; Mdt Id viee ngudi 

khieu nai quyet djnh tiep tue khi6u nai sau 

khi da khieu nai lan dau ehimg td hg tin 

tudng chac chan rang hanh vi, quylt djnh 

hanh chinh bj khieu nai la trai phap luat va 

rat quyet tam trong viee yeu eSu co quan nha 

nudc cd tham quyen bao ve quyIn va Igi ich 

ciia minh. Hai Id neu trong giai quyet khilu 

nai lan dau, nhieu trudng hgp ngudi cd thSm 

quyen giai quyet khieu nai chinh la ngudi da 

cd hanh vi. quyet djnh bj khilu nai, tire la 

ngudi biet rd ca sd phap li, co sd thuc tien 

cua hanh vi, quyet djnh bj khilu nai thi trong 
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giai quyet khieu nai lan hai ngudi giai quyet 

khieu nai khdng bao gid la ngudi bj khieu 

nai nen chua biet rd ndi dung cung nhu ca sd 

cua hanh vi, quyet djnh bj khieu nai. Do vay, 

gap gd, ddi thoai true tiep vdi ngudi khieu 

nai va ngudi bj khieu nai thuc sir la co hdi 

tdt de ngudi giai quyet khieu nai cd day du 

thdng tin nham danh gia vu viec khach quan. 

Tuy nhien, Dieu 44 Luat khieu nai, td cao 

chi quy djnh "trieu tap ngudi bi khieu ngi. 

ngudi khieu ngi de Id chirc ddi thogi" la 

quyen eua ngudi giai quyet khieu nai lan hai 

trong khi Dieu 37 quy djnh "ngudi giai 

quyet khieu ngi Idn ddu phdi gap gd, ddi 

thogi true liep vdi ngudi khieu ngi, ngirdi bi 

khieu ngi... ". Nhu vay, viec gap gd, ddi 

thoai true tiep vdi ngudi khieu nai, ngudi bj 

khicu nai trong giai quyet khieu nai lan dau 

la nghia vu cua ngudi giai quyet khieu nai, la 

khau bat budc trong thii tuc giai quyet khicu 

nai, cdn trong giai quyet khieu nai lan hai thi 

gap gd, ddi thoai vdi ngudi khieu nai, ngudi 

bi khicu nai la quyen cua ngudi giai quyet 

khicu nai nen hg cd the thue hien hoac 

khdng thuc hien. Dieu dd ehimg td nha lam 

lual cho rang viec gap gd, ddi thoai trong 

giai quyet khieu nai lan hai khdng can thiet 

bang gap gd, ddi thoai trong giai quyet khieu 

nai lan dau. Quy djnh nhu vay la khdng hgp 

li vi rd rang nhu eau gap gd, ddi thoai vdi 

ngudi khieu nai, ngudi bj khieu nai trong 

giai quyet khicu nai lan hai Idn ban va lai 

khdng gap phai khd khan la ngudi giai quyet 

khieu nai ddng thdi la ngudi bj khieu nai bay 

ngudi td chirc ddi thoai la cap dudi ciia 

ngudi bj khicu nai nhu da ndi d tren. 

3. Ket luan 

Gap gd. ddi thoai true tiep vdi ngudi 

khieu nai. ngudi bj khieu nai la boat ddng 

lan dau tien dugc quy djnh trong Luat khieu 

nai, td cao nam 1998 (Dieu 37 va Dieu 44). 

Theo dd, ngudi giai quyet khieu nai gap gd. 

ddi thoai vdi ngudi khieu nai, ngudi bj 

khieu nai khi can thiet. Nam 2004 Dieu 37 

Luat khieu nai, td cao dugc sira ddi: Ngudi 

giai quyet khieu nai lan dau phai gap gd, 

ddi thoai true tiep vdi ngudi khieu nai, 

ngudi bj khieu nai... Dieu dd cho thay boat 

ddng gap gd, ddi thoai trong giai quyet 

khieu nai ngay cang dugc eoi trgng. Tuy 

nhien, de boat ddng nay khdng mang tinh 

hinh thirc ma thuc su gdp phan vao viec giai 

quyet khieu nai nhanh chdng, khach quan, 

can tich cue cai thien mdi quan he giira Nha 

nudc vdi nhan dan, xay dung chinh quyen 

gan dan, nang cao tinh than traeh nhiem 

ciia ngudi giai quyet khieu nai de trong bat 

cir trudng hgp nao ngudi giai quyet khieu 

nai ciing tao dieu kien cho cdng dan trinh 

bay quan diem, nguyen vgng va ludn lang 

nghe y kien cua dan ddng thdi thiic day su 

hgp tac eua ngudi bj khieu nai trong qua 

trinh giai quyet tranh chap. Can quy djnh 

gap gd, ddi thoai true tiep vdi ngudi khieu 

nai, ngudi bj khieu nai la khau bat budc 

trong thii tuc giai quyet khieu nai lan hai 

de dam bao chat lugng quyet djnh giai 

quyet khieu nai./. 

(l).Xem: Dieu 2 Luat khieu nai, to cao nSm 1998 (sua 
d6i, b6 sung nam 2004, 2005). 
(2).Xem: Dieu 37 Luat khieu nai, to cao nam 1998, 
sixa doi, bo sung nam 2004, 2005. 
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