
NGHIEN c a u - TRAO OOI 

KHAiflEM VA CAC YEU TO CAU THANH 

d i A CO CHE THUC HIEN DIEU UdC OUOC TE VE OUYEN CON NCU£il 

Trong bdi canh hien nay, quygn con 

ngudi va thuc hien digu udc qudc lg vg 

quygn con ngudi da trd thanh van de thu 

hiit su ehii y rdng rai ciia du luan thg gidi 

va la nhan id khdng kem phan quan trgng 

trong cac chuong trinh nghi sir, cac van 

kien ciia cae hdi nghi qudc le, id chiic qudc 

le toan cau va khu vuc. Trgn phuang dien 

li luan, CO chg thuc hien digu udc quoc lg 

vg quygn con ngudi cd nhiing digm khac 

biet vdi co chg thuc hien eae digu udc 

qudc le khac. Xuat phat tir dac thii ciia ITnh 

vuc hgp tac (quyen con ngudi), ngoai co 

chg chung ciia luat qudc tg, cac digu udc 

qudc tg vg quyen con ngudi cdn xay dung 

CO che thuc hien chuygn biet. 

1. Khai niem "co chg thuc hien dieu udc 

qudc lg vg quygn con ngudi" la khai niem 

phirc lap. Dg dua ra khai niem nay can phai 

lam rd ngii nghTa ciia thuat ngii "thuc hien 

digu udc qudc tg", thuat ngii "co che" va 

xae dinh ndi ham ciia khai niem. 

Thuat ngu "thuc hien" dugc higu la 

"bdng hogl dgng ldm cho Ira ihdnh sic 

ihdl".'-^^ Trong ITnh vuc phap luat cd khai 

niem "thue hien phap luat" la "mot qud 

lrinh hogl dong co muc dich ldm cho nhieng 

quy dinh cua phdp ludi di vdo cuoc song, 

trd thdnh hdnh vi thuc te hgp phdp cua ede 
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chil the phdp lual".'' ' Trong luat qude tg, 

khai niem "thuc hien digu ude qudc tg" 

dugc dg cap lrong mdt sd tai lieu nghign 

ciru, theo dd "thuc hien digu udc qudc te" la 

"nhiing hogl dong md thdnh vien dieu udc 

quoc le lien hdnh nhdm hien ihiec hod cdc 

cam kel trong dieu udc quoc le ". 

"Co che" la thuat ngii dugc sir dung 

trong nhieu ITnh vuc khoa hgc khac nhau 

nhu kinh tg hgc, tam li hgc, chinh tri hgc, 

hoa hgc, y hgc... Khi sir dung kgt hgp vdi 

mpt sd thuat ngii khac, thuat ngii "co chg" 

gdp phan tao thanh cac khai niem chuygn 

mdn ciia cac ITnh vuc khoa hpc dd nhu "co 

chg kinh lg", "co chg tam li ", "co chg thuc 

hien quygn luc"... Trong khoa hgc phap li 

tdn lai khai niem "co chg digu chinh phap 

luat", "co chg ap dimg phap luat"... Tuy 

nhign, ndi dung ciia thuat ngii "co che" dugc 

giai thich ddi khi khac nhau. 

Trong mdt sd ngdn ngii nhu Nga, Anh, 

Phap, thuat ngii "co che" (tigng Nga: 

MexaHH3M; tieng Anh: mechanism; tigng 

Phap: mecanisme) thudng dugc giai thich la 

"cdu true ben trong vd phuang ihicc van 

hdnh eiia mot bo mdy hoac ciia mot tap hgp 

cdc yeu to phu thuoc vdo nhau"!''^^ Trong 
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tigng Viet, "co chg" dugc cac nha ngdn ngii 

hgc giai thich la "cdch thiec theu do mot 

qud lrinh ihicc hien"'''^ hoac "cdch thiec sap 

xep theo moi lrinh lie nhdl dinh ".* ^ Nhiing 

giai thich ciia cac nha ngdn ngii' hgc dg8 

gan "co chg" vdi each thirc thuc hien hay 

each thuc sap xep. Tuy nhign, nghien cim 

trong ITnh vuc tam li, eae nha tam li hgc lai 

giai thich thuat ngu "eo chg" theo nghTa 

rdng hon khi xay dung khai niem: "co' che 

ldm li Id SIC idc dgng Idn nhau theo moi quy 

cdch nhdl dinh giUa cdc thdnh phdn ciia 

mot cdu triic ldm li ... ".' ' Vdi khai niem 

dd, cac nha lam li hgc khdng chi giai thich 

thuat ngCr "co chg" la each thiic, quy each 

thuc hien ma cdn giai thich theo hudng 

nhan manh dgn su tac ddng lan nhau giiia 

cac yeu id cau thanh ciia mpt he thdng. Cac 

nha kinh tg hpe ciing cd ddng quan digm vdi 

cac nha tam li hpe khi xay dung khai niem 

"co chg kinh tg" va "co chg quan ly kinh 

tg". Cac nha kinh lg hpc cho rang: "Ca chi 

Id khdi niem dimg de chi su tuang tdc giua 

cdc yeu to ket thdnh mot he thong md nhd 

do he thong co the hogl dong".''^^ 

Mac dil cdn cd su khac nhau nhat dinh, 

thuat ngii "eo che" ludn dugc giai thieh gan 

lign vdi hoat ddng ciia mdt he thdng eae bd 

phan lac ddng qua lai lan nhau. Vdi phan 

tich ngu trgn cd thg higu "eo chg thuc hien 

digu udc qudc tg vg quygn con ngudi" chira 

dung hai ndi dung dd la: 1) Cau true cua 

mdt chinh thg bao gdm nhieu bd phan khac 

nhau hgp thanh va 2) Cach thirc van hanh 

hay hoat ddng ciia chinh thg dd, tiic la su 

tuong tac giCta cac bp phan trong cau triic 

eua chinh the theo nhiing nguyen tac va qua 

trinh xac dinh. Nhu vay, cd thg hieu co che 

thuc hien digu udc qudc tg ve quygn con 

ngudi la each thiic theo dd chii the cua luat 

qudc te (trudc tign va chii ygu la eae qudc 

gia), dua trgn nhirng nguygn tac co ban ciia 

luat qudc tg, lam cho nhiing quy dinh ciia 

digu udc qudc tg vg quyen eon ngudi trd 

thanh hien thue dudi sir giam sat cua cac 

thigt che dugc hinh thanh tren co sd digu 

udc qude tg ve quygn con ngudi. 

Co chg thuc hien digu udc qudc tg ve 

quygn con ngudi vira cd nhiing dae trung 

chung ciia co chg thuc hien luat qudc te ddng 

thdi eiing cd nhiing dac trung rieng cua ITnh 

vuc hgp tac chuygn nganh nay. Cu thg: 

* Tinh tu digu chinh ciia chu thg luat 

qudc lg trong eo chg thuc hien digu udc qudc 

tg vg quygn con ngudi: Ban chat eiia luat 

qudc tg la su thoa hiep vg mat Igi ich giiia 

cac chii thg trong qua trinh vua dau tranh 

viia hgp tac vdi nhau. Cac nguygn tac va quy 

pham eua luat qude tg dugc eae chii the thoa 

thuan xay dung ddng thdi cQng dugc chinh 

cac chu the tu nguyen thuc hien va dugc 

dam bao bdi co chg thuc hien luat qudc tg. 

Co chg thuc hien dieu udc qudc tg vg quygn 

eon ngudi ciing the hien dac trung cd tinh 

ban chat nay eiia luat qudc te. Quan he giiia 

cac qudc gia ddc lap cd chii quygn da loai 

bd quyen lire sieu qudc gia va nhiing kha 

nang ap dat eae quy pham phap luat qudc te 

vg quygn con ngudi mang tinh bat huge doi 

vdi eae qudc gia. Do dd, khdng cd ca ehe 

mang tinh quyen luc qudc tg nao ap dat cho 

qua trinh thuc hien digu udc qudc tg ve 
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quyen con ngudi. Trong qua trinh nay, cac 

chil the lual qudc tg tu digu chinh hanh vi 

ciia minh trgn co sd cac quy dinh eiia digu 

udc qudc lg vg quygn con ngudi ddi vdi cac 

hoat ddng thirc hien nghTa vu chung ciia ehu 

thg luat qudc tg va nhung nghTa vu cu thg 

phat sinh tir tu each thanh vien digu udc 

qudc tg. Qua trinh tu digu chinh nay dugc 

thuc hien dudi hai hinh thiic: 

- Thdng qua hanh vi don phuong cua 

qudc gia, dd la viec qudc gia xay dung, bao 

dam mdi trudng phap luat va thg chg qudc 

gia nham bao ve va phat trign cac quygn va 

tu do CO ban ciia con ngudi theo ygu cau ciia 

cac digu ude qudc te vg quygn con ngudi. 

Ddng thdi qudc gia ciing kigm chg khdng 

thuc hien nhirng hanh vi trai vdi cac cam kgt 

trong dieu udc qudc lg vg quygn con ngudi 

ma qude gia la thanh vien. 

- Thdng qua hanh ddng tap the ciia cac 

qudc gia nhu trien khai cac hoat ddng hgp 

lac qudc le thuc hien quygn va nghTa vu qudc 

tg ciia qudc gia, trieu tap hdi nghi qudc tg 

xem xet viec thuc hien digu udc qudc te ve 

quyen con ngudi hoac thanh lap cac eo quan, 

thigt che qudc tg ehuyen trach dg duy tri co 

che giam sat qude tg viec thi hanh cac nghTa 

vu da cam kgt lrong cac digu udc qudc tg vg 

quygn con ngudi ma qudc gia la thanh vien. 

* Co chg thue hien digu udc qudc tg vg 

quygn con ngudi dugc trign khai thdng qua 

CO chg qudc gia va co chg qudc tg: Viec 

thuc hien digu ude qudc tg vg quygn con 

ngudi dugc xac dinh la mgt trong nhiing 

nghTa vu phap li ciia qudc gia thanh vign 

digu ude qude tg. Chinh vi vay, qude gia 

thanh vign se xay dung eo chg qudc gia dg 

trien khai thuc hien digu udc qudc tg ve 

quyen con ngudi lrong pham vi lanh thd 

qudc gia. Vg tdng thg, co chg qudc gia thuc 

hien digu udc qudc tg vg quygn con ngudi 

bao gdm mgt la cae digu kien vg thg che 

nha nude ciing nhu td chiic xa hdi lign 

quan dgn qua trinh thuc hien digu ude qudc 

tg va hai la cac dam bao phap li, thuc tg de 

thuc hien digu udc qudc tg. 

Ben canh co che qude gia, viec thuc hien 

digu udc qudc te ve quygn eon ngudi cdn 

dugc dam bao thdng qua co chg qudc tg. Co 

chg qudc tg dugc hinh thanh vira cd tinh chat 

hd trg qudc gia trong viec thuc hien nghTa vu 

thanh vien vua co tinh chat kigm soat qudc le 

nham dam bao digu udc qudc te ve quygn 

con ngudi dugc qudc gia thanh vien luan 

thii. Co che nay bao gdm cac thigt chg qudc 

lg dugc thanh lap phii hgp vdi hai chirc nang 

hoat ddng chinh la hd trg va kiem soat qude 

lg vdi quan diem phdng ngira dg giam thigu 

ldi da su vi pham cac quy dinh ciia digu udc 

qudc te ciing nhu phdng ngua xay ra tranh 

chap giiia cac thanh vien trong qua trinh 

thue hien digu udc qudc tg. Ciing vdi sir tdn 

lai ciia cac thigt chg ngu tren, cac digu udc 

qudc te ve quyen con ngudi cdn duy tri thii 

tuc xay dung va bao ve bao cao qudc gia vg 

qua trinh thuc hien digu udc qudc tg nham 

bao dam dg cac digu khoan thoa thuan trong 

digu udc qudc lg dugc cac thanh vign tuan 

thii va thuc hien day dii. 

Co chg thuc hien digu udc qudc te ve 

quygn con ngudi ludn cd su gan ket ciia co 

chg qudc gia va co chg qude tg. Trong dd, 
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CO chg qudc tg cd vai trd chi mang tinh bd 

trg cho co chg ciia qudc gia mac du co chg 

nay duy tri su kigm soat can thigt viec qudc 

gia tuan ihii eae nghia vu theo cac digu udc 

qudc le vg quygn con ngudi. Sir phdi hgp 

giu'a hai co che nay phai dam bao qua trinh 

thuc hien dieu ude qudc le vg quyen con 

ngudi vii'a xuat phat tir ygu cau ciia chinh 

digu udc qudc lg vira phai gan vdi digu 

kien, hoan canh cii thg ciia qudc gia thanh 

vign cd tinh dgn nhiing net dac thu ve lich 

sii, truygn thdng va lrinh do phat trign kinh 

le, xa hdi cua qude gia. • .' • 

2. Co che thuc hien dieu udc qudc tg vg 

quygn con ngudi dugc cau thanh bdi 4 yeu 

td, do la: Nguygn tac thuc hien digu udc 

qudc tg, chii thg thue hien digu ude qudc tg, 

quy pham xac lap nghTa vu ciia cac chii the 

trong qua trinh thue hien digu udc qudc tg 

va thigt chg giam sat viee thuc hien digu 

udc qudc le. 

* Nguygn tac thuc hien dieu udc qudc 

le vg quygn con ngudi: Qua lrinh thuc hien 

digu udc qudc lg vg quygn con ngudi phai 
, 0 

tuan thu cac nguygn lac da dugc ghi nhan 

trong Cong udc Vign nam 1969 vg luat 

digu udc qude lg kl kgt giiia cac qudc gia 

va cac van ban phap li qudc tg cd lien quan 

khae, cu thg: 

- Nguygn tae Pacta sunt servanda: Day la 

mdt trong cac nguygn tac co ban cua luat 

qudc lg. Ddi vdi cac digu udc qudc tg vg 

quyen con ngudi, nguygn tic Pacta sunt 

servanda xae lap hai ndi dung eu thg: 

1) Thue hien dieu udc qudc te vg quygn 

con ngudi la nghTa vu bat bude ddi vdi cac 

qudc gia thanh vign ke tu thdi digm digu udc 

qudc tg phat sinh hieu luc. 

2) Cac qudc gia thanh vien phai thuc 

hien digu udc qudc te vg quygn con ngudi 

mdt each thien ehi. 

Ndi dung thii hai kha quan trgng vi nd 

xac dinh rd ygu cau vg miic do thue hien 

dieu udc qudc tg vg quyen con ngudi ciia 

qude gia thanh vien. Dua tren Cdng udc 

Vign nam 1969 ve luat digu udc qudc tg ki 

kgt giiia cac qudc gia va thuc tien thuc hien 

digu ude qude tg vg quyen con ngudi, ed the 

giai thich ndi dung cu the cua viee thuc hien 

thien chi digu udc qudc tg vg quygn con 

ngudi nhu sau: 

+ Thuc hien diing cac quy dinh vdi 

pham vi, ndi dung phii hgp vdi muc dich 

ciia digu udc. 

+ Ap dung day du cac each thiic dg thuc 

hien digu udc nhanh ehdng, hieu qua. 

+ Khdng kl kgt cac digu udc qudc tg mau 

thuan vdi nghia vu ciia minh da dugc ghi 

nhan trong digu udc qudc tg ma qudc gia da 

ki ket hoac tham gia trudc dd. 

+ Khdng don phuong ngiing thuc hien 

va xem xet lai digu udc qudc te, tru nhiing 

trudng hgp ngoai le dugc luat qudc tg cho 

phep (khi cd sir thay ddi co ban vg hoan canh 

- Rebus sic stantibus). 

- Nguygn tac digu udc qudc tg vg quyen 

con ngudi cd hieu lire rang budc trgn loan 

bg lanh thd cua qudc gia thanh vign: Theo 

Digu 29 Cdng udc Vign nam 1969 vg luat 

digu udc qudc tg ki kgt giiia cac qudc gia, 

khi digu udc qudc tg ndi chung va dieu udc 

qudc tg vg quygn con ngudi ndi rigng phat 

42 TAP CHi LUAT H O C S O 6/2010 



NGHIEN CLfu - TRAO OOI 

sinh hieu lire, cac quy dinh ciia digu ude 

qudc tg se dugc thuc hien trgn loan bp lanh 

thd ciia qudc gia thanh vign. Lanh thd qudc 

gia d day dugc higu bao gdm ca lanh thd ma 

qudc gia cd trach nhiem qudc tg ddi vdi 

vung lanh thd dd nhu lanh thd dugc giao 

quygn quan thac, lanh thd hai ngoai, lanh 

thd thug mugn.*^ '̂ 

- Nguygn lac khdng vien dan quy dinh 

ciia phap luat lrong nudc dg khong thuc hien 

digu udc qudc lg vg quygn con ngudi: Mdt 

dao lual ciia qudc gia dugc ban hanh mdi 

hay dugc sira ddi, bd sung, ngoai viec phai 

phii hgp vdi ngn tang chinh tri, digu kien 

kinh le, van hoa, xa hdi ciia qudc gia edn can 

phai dugc xay dirng theo yeu cau ciia nhiing 

nghTa vu thanh vign digu udc qudc le lrong 

dd cd digu udc qudc tg vg quyen con ngudi. 

Trong qua trinh tao ra su tuong thich giiia 

quy pham phap luat qudc gia vdi digu udc 

qudc tg vg quygn con ngudi, su thigu vang 

quy pham phap luat qudc gia se cd thg dugc 

bd sung bdi quy pham phap luat qudc tg. 

Nhung ngay ea khi khdng dat dugc su hai 

hoa dd va giiia dieu udc quoc te vg quygn 

con ngudi ma qudc gia la thanh vien va phap 

lual qudc gia cd su khac biet thi thuc le nay 

van khdng loai bd nghTa vu thue hien dieu 

udc qudc tg cua qudc gia, hay ndi each khac 

qudc gia khdng dugc vien dan nhiing quy 

dinh ciia phap luat trong nudc lam 11 do cho 

viec khdng thi hanh cac quy dinh ciia digu 

udc qudc tg vg quyen eon ngudi. Nguygn tac 

nay da dugc thg hien qua ndi dung Digu 27 

Cdng udc Vien nam 1969 vg luat digu udc 

qudc tg ki ket giiia cac qudc gia. 

- Nguygn tae cac qudc gia cd nghTa vu 

hgp tac trong viec thuc hien digu udc qude te 

vg quygn con ngudi: Nguygn tac cac qudc 

gia cd nghTa vu hgp lac dugc thg hien qua 

ndi dung eiia khoan 3 Digu 1 Hign chuong 

Lign hgp qudc: Lign hgp qudc "thuc Men 

su hgp tdc quoc le... lrong viec khuyen 

khich phdt Irien vd su ton lrong nhdn quyen 

vd nhieng quyen lie do ca bdn cho Idt cd moi 

ngicdi, khong phdn biet chiing toe, nam, nie, • 

ngon ngii hoac ton gido ". Nguygn tac cac 

qudc gia cd nghTa vu hgp lac xac lap hai 

nghTa vu cu thg cho cac qudc gia la nghTa 

vu hgp lac vdi nhau va hgp lac vdi Lign hgp 

qudc dg khuygn khich sir ton trpng va thuc 

hien digu udc qudc lg ve quygn con ngudi. 

Tat nhien, hinh thiic va mire dp hgp tac luy 

thupe vao su lira chpn ciia chinh qudc gia 

trgn CO sd digu kien hoan canh thuc tg ciia 

qudc gia va ygu cau ddi hoi lat yeu cua qua 

lrinh hdi nhap. 

* Chii the thuc hien digu udc qudc tg vg 

quygn con ngudi. Tren phuong dien phap li, 

digu udc qudc te ve quygn con ngudi rang 

budc quygn va nghTa vu ddi vdi lat ca cac 

thanh vign ciia digu udc qudc tg. Do dd, chit 

thg thuc hien digu udc qude tg vg quygn con 

ngudi trudc tign chinh la thanh vign cua digu 

udc qudc tg - cac qudc gia ddc lap cd chu 

quyen. Cac digu udc qudc tg vg quygn con 

ngudi ghi nhan tu each thanh vign digu udc 

ciia cae qudc gia sau khi tien hanh eae thu 

luc phap li theo quy dinh cua digu ude.^ 

Mac dil khdng phai la thanh vign ciia 

digu udc qudc tg vg quygn con ngudi nhung 

cac td chiic qude tg lign ehinh phii ciing la 
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chil thg thuc hien dieu udc qudc tg. Mdt sd 

digu udc qudc le ve quygn con ngudi, bgn 

canh viec xac lap nghTa vu cho cae qudc gia 

thanh vien cdn true tigp quy dinh nghTa vu 

eiia td chii'c qude tg lign chinh phii. Ddi vdi 

cac cdng udc qudc tg da phuong loan cau vg 

quygn con ngudi, id chiic qude tg lign chinh 

phii tham gia vao qua lrinh hien thuc hoa cac 

quy dinh ciia cdng udc ehinh la Lien hgp 

qude. Khoan 2 Digu 16 Cdng udc qudc tg 

nam 1966 vg cac quygn kinh te, xa hdi va 

van hoa quy dinh: "Tdt ca cdc bdo cdo ve 

viec thuc hien Cong udc ciia quoc gia ihdnh 

vien se dugc lrinh len Tong thu ki Lien hgp 

qudc, Tong ihu ki Lien hgp quoc se gui cdc 

ban sao cho Hgi dong kinh le vd xd hgi de 

xem xet iheo dimg quy dinh ciia Cong 

Doi vdi cac dieu udc qudc tg vg uac 
( I I ) 

quygn con ngudi khu vuc, vai trd nay thude 

vg cac Id chirc qudc tg khu vuc nhu Lign 

minh chau Au (European Union), Lien minh 

chau Phi (Africa Union)... 

Ngoai vai trd la chii thg true tigp thue 

hien cae nghTa vu dugc ghi nhan trong digu 

udc qudc tg, cac id chiic qudc le ciing ddng 

thdi la cac thigt chg giam sat viee thuc hien 

nghTa vu thanh vign digu udc qudc tg vg 

quygn con ngudi ciia cac qudc gia. Ching 

han, lrong khudn khd Lign hgp qudc, cac 

CO quan nhu Dai hdi ddng, Hdi ddng bao 

an..., dae biet la Hdi ddng nhan quygn, deu 

thue hien chirc nang giam sat viec thue 

hien dieu udc qude le vg quyen con ngudi 

ciia cac qudc gia thanh vign va khi cin cd 

thg ap dung cac bien phap triing phat khi 

qudc gia thanh vign cd hanh vi vi pham 

nghiem trgng nghTa vu thanh vign digu ude 

qudc te vg quygn eon ngudi ciia minh. Tat 

nhign, chiic nang giam sat nay eiia cac to 

chiic qudc lg lign chinh phii chi cd thg 

dugc xac lap ngu eae qudc gia thanh vign 

ciia td ehiie, thanh vien ciia digu udc quoc 

tg thoa thuan trao cho. 

Cac digu udc qudc te vg quygn con 

ngudi ghi nhan cac quyen co ban cua con 

ngudi trong dd ed cac quygn ca nhan nhu 

quygn dugc sdng, quygn cd qudc tich, quygn 

dugc phap luat bao hd binh dang... Tuy 

nhign, ca nhan khdng phai la chii thg thuc 

hien digu ude qudc tg vg quyen con ngudi. 

Digu udc qudc lg vg quyen con ngudi khong 

xae lap eae nghTa vu thuc hien digu udc cho 

cac ca nhan. Ca nhan la ddi tugng dugc thu 

hudng nhiing Igi ich ma digu udc qudc tg ve 

quygn con ngudi mang lai. Xuat phat tir 

nhiing nghTa vu ghi nhan trong dieu udc 

qudc te, qudc gia, td chiic qudc tg lign chinh 

phii cd trach nhiem phai thuc hien nhiing 

hanh ddng tich cue nham thiic day thuc hien 

va tdn trgng quygn eiia ca nhan con ngudi da 

dugc ghi nhan trong cac dieu udc qudc te ve 

quyen con ngudi. 

* Quy pham xac lap nghTa vu ciia chii thg 

trong qua trinh thuc hien digu udc qudc tg vg 

quygn con ngudi: Vg phap II, khi la thanh 

vien ciia mdt digu udc qudc tg vg quygn con 

ngudi, qudc gia thanh vien ciia dieu udc do 

phai ed nghTa vu hien thuc hoa cac quygn va 

tu do eo ban ciia con ngudi trgn lanh tho 

qudc gia minh. De dam bao cho qua trinh 

hien thuc hoa nay, cac dieu udc quoc te ve 

quyen con ngudi da xac dinh eae nghTa vu 
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rat cu ihe cho cac qudc gia. Cac" nghTa vu 

nay bao gdm ca nghTa vu cd linh bit budc va 

nghTa vu cd linh khuyen nghi. 

- NghTa vu thupe hoat ddng lap phap: 

Vdi tu each la thanh vign ciia digu udc 

qudc tg vg quygn con ngudi, qudc gia phai 

xay dung phap luat qudc gia phii hgp vdi 

ygu cau ciia viec thuc hien cac dieu udc 

qudc lg vg quygn con ngudi. Day la mpt 

lrong nhiing nghTa vu bat budc cua quoc 

gia thanh vign vi nhirng chuan muc qudc tg 

vg quyen con ngudi khdng thg nam ngoai 

khudn khd eiia phap lual qudc gia. Rat 

nhieu digu udc qudc tg vg quygn eon ngudi 

da xac dinh cu thg nghTa vu nay ddi vdi cac 

qudc gia thanh vien.''^* 

Hoat ddng ban hanh phap luat quoc gia 

dam bao eho viec thuc thi cac dieu udc 

qudc tg vg quygn con ngudi lai cac qudc gia 

thanh vign nham muc dich lao ra su tuong 

thich giiia he thdng cac quy pham phap lual 

trong nudc ve quyen con ngudi vdi cac cam 

kgt ciia qudc gia tai cac digu udc quoc tg 

quygn con ngudi. Day thuc chat la qua trinh 

dua cac digu udc qudc lg vg quygn con 

ngudi vao khudn khd phap luat trong nudc 

dg tao eo sd phap li cho viec thuc hien 

nghTa vu thanh vign cac dieu udc qudc tg vg 

quygn eon ngudi. 

- NghTa vu thudc hoat ddng hanh phap va 

tu phap: NghTa vu thudc hoat ddng hanh 

phap va tu phap la nghTa vu bat budc dugc 

xae dinh bing viec qudc gia xay dung cac 

thigt chg qudc gia hieu qua de dam bao thuc 

hien cac tigu chi qudc tg vg quygn con ngudi 

quy dinh trong digu udc qudc le.* ''' Khae vdi 

nghTa vu thudc hoat ddng lap phap, nghTa vu 

thuoc hoat ddng hanh phap va tu phap lign 

quan den nhigu ddi lugng va nhigu ITnh vuc 

khae nhau luy thudc vao pham vi dieu chinh 

ciia cac digu udc qudc lg ve quygn con 

ngudi. Cac thigt chg hanh phap va lu phap 

dugc qudc gia xay dung dg trign khai thuc 

hien nghTa vu thanh vign digu udc qudc tg vg 

quygn eon ngudi rat da dang, bao gdm cac 

thigt chg hoat ddng vdi tu each la ca quan 

ciia chinh phu va cac thigt chg la uy ban 

qudc gia vg quygn con ngudi ddng vai trd la 

CO quan lu van trong viee thuc hien digu ude 

qudc lg vg quygn con ngudi. Trong pham vi 

nhiem vu, quygn han ciia minh, cac thigt chg 

nay cd trach nhiem lrong viec dg ra kg hoach 

cu the va cac bien phap dam bao kha thi cac 

cam kgt qudc lg vg quygn con ngudi ma 

qudc gia tham gia. 

Trong cac nghTa vu thudc hoat ddng 

hanh phap va tu phap, nghTa vu xay dung va 

bao ve bao cao qudc gia vg viec thuc hien 

digu udc qudc te ve quyen con ngudi la 

nghTa vu quan trpng va mang tinh bat 

budc' ' NghTa vu nay tao co hdi cho cae 

qudc gia cdng bd nhiing bien phap da thuc 

hien dg cai thien tinh hinh nhan quygn trong 

nudc, qua dd xem xet, danh gia nhiing budc 

phat trign tich cue va thach thiic ma cac 

qudc gia phai ddi mat lrong qua trinh trien 

khai thuc hien digu udc qudc lg vg quygn 

con ngudi lrong pham vi lanh thd qudc gia 

ddng thdi khuygn khich cac qudc gia thue 

hien cac nghTa vu va cam kgt ciia minh 

lrong ITnh vuc quygn con ngudi. Qua quy 

lrinh tign hanh xay dung va bao ve bao cao. 
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cac qudc gia cd the chia se kinh nghiem va 

hgp tac hd trg lrong viec thiic day va bao ve 

quygn eon ngudi. 

- Cae nghTa vu mang tinh khuyen nghi: 

Vdi lu each la thanh vign eiia cac digu udc 

qudc tg ve quyen con ngudi, qua trinh xay 

dung, hoan thien phap luat qude gia phii 

hgp vdi quy dinh ciia digu udc qudc le vg 

quygn con ngudi va xay dung co che qudc 

gia dg trien khai thuc hien cac digu ude 

qudc le dd ludn la nghTa vu bat budc ciia 

eae qudc gia. Bgn canh dd, qudc gia thanh 

vign cdn cd nhiing nghTa vu khdng hoan 

loan bat budc khae nhung van hgl siic can 

thigt nhu van dg day manh tuyen truygn, 

giao due higu bigt can thigt trong cdng ddng 

cac kien thirc khoa hgc va phap li vg quygn 

con ngudi. Viec giao due kign thiic vg 

quygn con ngudi cho cdng ddng la mdt 

trong nhiing each thiic giiip qudc gia ngan 

ngira nhiing vi pham quygn con ngudi.*'" '̂ 

Ngoai cac nghTa vu dugc xac lap cho eae 

qudc gia thanh vien, digu ude qude tg vg 

quygn con ngudi cdn quy dinh nghTa vu ciia 

cac id chirc qudc lg lign chinh phii lrong viec 

thuc hien dieu ude qudc te vg quyen con 

ngudi nhu phan tren da phan tich. 

* Thigt chg qudc tg giam sat viec thye 

hien digu ude qudc le vg quygn con ngudi: 

Hien nay, he thdng thiet chg giam sat viee 

thue hien nghTa vu thanh vign dieu ude qude 

tg vg quyen con ngudi bao gdm thigt chg 

giam sat nhan quygn ciia Lign hgp qudc va 

thigt chg giam sal nhan quygn khu vuc. Nhin 

chung cac thiet chg qudc tg nay dgu thuc 

hien cae chiic nang: ' . 

- Giam sat, danh gia, dieu tra viec thuc 

hien cac digu udc qudc tg ve quygn con 

ngudi ciia cac qudc gia thanh vien. 

- Ap dung cae bien phap cd tinh chat 

cudng chg ddi vdi cac qudc gia vi pham 

nhiing nghTa vu vg bao ve va phat trign 

quygn con ngudi da dugc xac lap trong cac 

digu ude qudc tg. 

- Day manh viec giao due, hgp tae khu 

vuc va qudc tg trong ITnh vuc quygn con ngudi. 

Trong khudn khd hoat ddng ciia Lign 

hgp qudc, cac thigt chg giam sat viee thuc 

hien dieu udc qudc lg ve quygn eon ngudi 

bao gdm hai he thdng thiet chg la he thdng 

thigt chg dugc thanh lap trgn co sd cac quy 

dinh ciia Hign chuong Lign hgp qudc va he 

thdng thigt chg dugc thanh lap tren co sd cac 

cdng ude qude tg vg quygn con ngudi. 

He thdng thiet che dugc thanh lap trgn 

CO sd Hign ehuong Lign hgp qude bao gdm 

cac CO quan ciia Lien hgp qudc nhu Dai 

hdi ddng, Hdi ddng bao an, Hdi ddng kinh 

lg xa hdi. Van phdng cao uy vg nhan quygn 

(UNHCHR), Hdi ddng nhan quygn... Moi 

CO quan se giam sat viec thue hien dieu 

udc qudc tg vg quyen con ngudi lu gdc dp 

chiic nang va ITnh vuc chuygn mdn ciia 

minh phu hgp vdi quy dinh ciia Hign 

ehuong Lien hgp qudc. 

Ngoai he thdng thigt chg dugc thanh lap 

tren co sd Hign chuong Lign hgp qudc, mpt 

sd Cdng udc qudc te vg quygn con ngudi 

cdn thanh lap cac uy ban (thudng dugc ggi 

la uy ban edng ude) dg giiip cdng ddng 

qudc tg thuc hien su kiem soat can thigt ddi 

vdi viec thuc thi nghTa vu thanh vien ciia 

•46 TAP CHI LUAT H O C S O 6/2010 



NGHIEN CQu - TRAO OOI 

mdi qudc gia. Hien nay da cd 8 uy ban dugc 

thanh lap trgn co sd cac cdng udc qudc tg 

vg quygn con ngudi.*'^' 

Khac vdi he thdng thigt che dugc thanh 

lap trgn co sd Hign chuong Lign hgp quoc, 

cac uy ban edng udc chi giai quyel cac van 

dg lign quan dgn viec tuan thii cdng udc ciia 

qudc gia thanh vign va chi ap dung nhiing 

quy tac dugc quy dinh trong cdng udc. Chiic 

nang, quygn han va thii tuc lam viee ciia uy 

ban cdng udc dugc xac dinh rd trong cong 

udc. Trong khi dd he thdng thigt chg dugc 

hinh ihanh trgn co sd Hign chuong Lign hgp 

qudc thirc hien giam sat lrong khudn kho 

quygn han chung dugc quy dinh lrong Hign 

chuang Lign hgp qudc va Nghi quyet eiia 

Dai hdi ddng. 

Trgn CO sd cac digu udc quoc tg khu 

vuc vg quyen con ngudi cac thigt chg giam 

sat nhan quyen khu vue eiing da dugc hinh 

thanh nhu thigt chg giam sat nhan quygn 

(Xem Hep trang 38) 
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Ciing vdi do, ddi hdi chiing ta phai tang 

cudng cdng tac nghign ciru xay dirng, hoan 

thien eo chg kigm tra, giam sat tinh hgp 

hign, hgp phap trong cac hoat ddng va 

quygt dinh cua cac co quan cdng quygn de 

thiic day qua lrinh liep luc xay dung, hoan 

thien nha nudc phap quygn XHCN, xay 

dung mdi quan he phan cong, phdi hgp giiia 

nha nudc phap quygn XHCN va xa hgi dan 

su d nude ta trgn co sd Hign phap, phap 

lual. Ngoai ra, chung la phai giir viing ki 

cuong phap luat, phat huy quygn lam chii 

ciia nhan dan, de cao vai trd cua phap luat, 

phap chg XHCN va tren co sd tigp tue hoan 

thien he thdng phap luat day dii, ddng bd, 

cd tl'nh kha thi... Thuc hien cd hieu qua cac 

van dg ngu trgn la de lam cho Nha nudc la 

that sir lrong sach, viing manh, cd hieu lire 

lrong hoat ddng quan li, digu hanh dat nudc 

nham xay dung nudc la thanh mpt nudc 

"dan giau, nudc manh, xa hdi cdng bang, 

dan chil, van minh"./. 
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KHAI NIEM VA CAC YEU TO CAu 

THANH... (liip theu trang 47) 

chau Au, chau My va chau Phi (chii yeu la 

cac uy ban va toa an ve quygn con ngudi). 

Q khu vuc chau A-Thai Binh Duong mac 

dil chua cd dieu ude qudc lg vg quygn con 

ngudi chung eho khu vuc nhung d pham vi 

hep hon, cac qudc gia Ddng Nam A da eo y 

tudng thanh lap eo quan nhan quyen eua 

Hiep hdi cac qudc gia Ddng Nam A 

(ASEAN). Y tudng nay da dugc chinh thirc 

ghi nhan trong Hien chuong ASEAN dugc 

cac qude gia thanh vign ki kgt thang 11 

nam 2007 va dgn thang 10 nam 2009, Ca 

quan nhan quygn ASEAN da ehinh thiic 

dugc thanh lap. 

Tom Igi, co che thuc hien digu udc quoc 

tg vg quygn con ngudi la co chg tuong doi 

phiic tap dugc cau thanh bdi cac bg phan co 

mdi quan he mat thigt, tae ddng qua lai vdi 

nhau thanh mdt chinh the thdng nhat co sir 

van hanh theo nhirng nguygn tac va qua trinh 

xac dinh. Trong qua trinh van hanh do, cac 

qudc gia thanh vign digu udc qudc tg ve 

quygn eon ngudi la ehu thg giii vai trd dac 

biet quan trgng bdi chinh qudc gia se true 

tiep thuc hien nhCing hanh vi nham hien thuc 

hoa cac quygn con ngudi da dugc ghi nhan 

trong dieu udc qudc tg. Tuy nhign, dg dam 

bao cho linh hieu qua ciia co che thue hien 

dieu udc qudc te ve quygn con ngudi, ben 

canh y thuc tu nguyen thue hien cua qudc gia 

thanh vign rat can su phat huy vai trd ciia cac 

thigt chg giam sat nhan quyen qudc te dugc 

thanh lap trgn co sd cac digu udc qudc tg ve 

quygn con ngudi./. 
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