
NGHIEN CQU - TRAO 001 

/^ A 

VAN DEJOI PHAM HOA TRONG CAC CONG UOC QUOC TE 
DAU TRANH V6l TOI PHAM XUYEN Q u 6 c GIA 

Vao cuoi the ki XVIII, sang thg ki XIX, 

sir phat Irign ciia khoa hgc-kT thuat da 

tao thuan loi cho cac giao luu qudc tg nhung 

Cling lao digu kien cho bpn toi pham lien kgt 

vdi nhau. Su lign kgt nay da gay lo ngai cho 

cdng ddng qudc le. Tuy nhien, vao dau thg ki 

XX, do trgn trudng qudc tg tdn lai hai he 

thdng ddi dau la XHCN va TBCN, sir giao 

luu cdn han chg ngn hien tugng tdi pham 

xuyen qudc gia chua phat trign manh. Den 

giiia the ki XX, ed nhung thay ddi sau sac 

lrong ddi sdng qudc te. Lan sdng each mang 

sau rdng trong khoa hgc, kT thuat, cdng nghe 

da dua loai ngudi den nhiing thanh cdng 

vugt bae, md ra nhiing phuong thire thuan 

Igi trong giao luu va hgp lac qudc lg. Qua 

trinh khu vuc hoa va loan cau hoa dign ra 

sau rdng tren nhigu ITnh vuc. Song song vdi 

qua trinh giao luu, hdi nhap giiia cac nudc, 

ldi pham lrong lirng qudc gia don le ciing 

lien kgt vdi nhau, md rdng pham vi va dia 

ban hoat dgng, cd td chiic chat che, cd sir 

phan cdng, chuyen mdn hoa lrong lirng khu 

vuc."' Nhu vay, trong nhigu thg ki trudc, ldi 

pham ihudng hoat dgng don le thi vao giai 

doan nay, tdi pham da bign ddi, phat trien ve 

quy md. Chiing Igi dung ke hd eua phap lual 

cac nudc va phap lual qudc te de pham ldi. 

Tac hai do chiing gay ra anh hudng trgn 

pham vi rdng, xuygn qudc gia, xuygn luc dia. 

TS. NGUYEN THI PHUONG HOA * 

Tinh chat xuyen qudc gia da lam cho cudc 

dau tranh vdi ldi pham d mdi quoc gia rieng 

le trd nen kho khan hon, phiic lap hon. Su nd 

lire ciia lirng qudc gia mpt each don le khdng 

dem lai hieu qua mong mudn. Vi vay, trong 

xu hudng lat ygu, cac quoc gia da hgp siic 

vdi nhau, ki kgt hang loat eae cong udc dau 

tranh vdi ldi pham xuyen qudc gia.' * 

1. Sir can thiet quy djnh nghia vu toi 
pham hoa ciia quoc gia trong cac cong iroc 
dau tranh vm toi pham xuyen quoc gia 

Trong xu hudng tat yeu, cac qudc gia 

phai hgp lac vdi nhau dg dau tranh vdi ldi 

pham xuygn qudc gia. Trong sir hgp tac dd, 

nen tang co ban dau lien la su thong nhat 

giiia cac qudc gia vg nhirng hanh vi bi coi la 

ldi pham. Cudc dau tranh vdi tdi pham rii'a 

lign, tham nhiing, budn ban ma luy, budn 

ban ngudi... da cho thay rang su khdng hoa 

hgp ve quy dinh phap lual giiia cac qudc gia 

la ygu to lam han chg hieu qua ciia cudc dau 

tranh.' ' Viec qudc gia nay coi hanh vi X la 

toi pham, trong khi qudc gia khae khdng coi 

hanh vi X la ldi pham se dan den khd khan 

lrong viec Iran ap hanh vi nay. Chinh vi vay, 

trong cudc dau tranh vdi ldi pham xuygn 

qudc gia can phai cd sir hoa hgp luong ddi 

* Giang vien Khoa luat hinh su 
Truong dai hoc luat Thanh pho Ho Chi Minh 
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lrong ndi lual ciia cac nudc ve lpi pham. 

Xual phat lir yeu cau da neu, cac cdng udc 

dau tranh vdi lpi pham xuyen qudc gia quy 

djnh ve nghTa vu lpi pham hoa ciia cac nudc 

ihanh vien. Cdng udc chi ra nhung hanh vi 

ma mdi quoc gia thanh vien can xac lap 

lrong lual hinh sir cua minh la lpi pham. Xac 

lap nhirng hanh vi neu lrong cong udc la lpi 

pham, cac quoc gia thanh vign mdi cd co sd 

thuc hien cac hoat ddng tran ap va phdng 

ngira tdi pham quy dinh trong cdng udc. 

Xac lap nhiing hanh vi ngu lrong cdng udc 

la ldi pham. mdi qudc gia thanh vign mdi cd 

CO sd de hgp tac vdi cac qudc gia khac 

lrong cac hoat ddng tuong trg tu phap vg 

hinh sir. Ndi each khac, viec mdi qudc gia 

thanh vien quy dinh lrong phap lual ciia 

minh cac hanh vi ngu trong cdng udc la ldi 

pham chinh la lign de can thiet cho sir hgp 

lac giu'a cac qudc gia trong cupe dau tranh 

vdi lpi pham xuygn qude gia. 

Nghign cii'u cac edng udc dau tranh vdi 

lpi pham xuygn qudc gia cho thay mdi cdng 

udc dgu cd mpt hoac mdt sd dieu lual quy 

dinh vg nghTa vu lpi pham hoa ciia quoc gia. 

Vi du: cac digu 5, 6, 8 va 23 Cdng udc ciia 

Lien hgp qudc vg chdng ldi pham cd Id 

chiic xuygn qudc gia nam 2000; Dieu 36 

Cdng udc thdng nhat ciia Lign hgp qudc vg 

cac chat ma luy nam 1961; Dieu 22 ciia 

Cdng ude cua Lign hgp qudc vg cac chat 

hudng than nam 1971; Dieu 3 cua Cdng 

ude eua Lign hgp qudc vg chdng budn ban 

bat hgp phap ma luy va cac chat hudng than 

nam 1988, cac Digu tir 15 den 25 ciia Cdng 

irdc cua Lien hgp qudc ve chong tham 

nhung nam 2003.... ' 

2. Cac mo hinh quy djnh nghia vu toi 

pham hoa ciia quoc gia trong cac cong w&c 

dSu tranh voi toi pham xuyen quoc gia 

Tuy Cling hudng dgn mue lieu la tao ra su 

thong iiliat, su hoa hgp lrong phap luat hinh 

su cua cac nudc vg tdi pham xuygn qudc gia, 

cac cdng udc dau tranli vdi tdi pham xuyen 

qudc gia ap dung nhiing md hinh quy dinh 

khac nhau. Mdt sd cdng udc liet ke nhiing 

hanh vi ma cac nudc thanh vign can xae lap la 

ldi pham nhung viec tdi pham hoa tiiy thugc 

vao quygt dinh ciia qudc gia, can cii vao cac 

gidi han ciia hign phap, cac nguygn tac va 

khai niem co ban trong luat hinh su ciia quoc 

gia. Vi du: Dieu 36(1 )(a) Cdng udc thdng nhat 

ciia Lign hgp qudc vg cac chat hudng than 

quy dinh: "Tiiy theo cdc hgn che do hien 

phdp ddt ra, cdc ben dp dung cdc bien phdp 

de bdo ddm rdng viec trong trot, sdn xudt, 

dieu che, chiet xudt, pha che, edt giu, bieu 

ldng, chdo hdng, phdn phoi, mua, bdn, giao 

hdng theo bdt ki dieu kien ndo, moi gidi, gici 

hdng, qud canh, van chuyen, nhdp khdu, 

xudt khdu ma tuy trdi vdi cdc quy dinh ciia 

Cong udc ndy vd bdi ki hogl dong ndo khdc 

md theo cdc ben cu the trdi vdi quy dinh ciia 

Cong udc ndy Id nhieng toi phgm...". Md 

hinh quy dinh nay cd the dugc ggi la md 

hinh "quy dinh mgm". Vdi md hinh quy dinh 

mem, qudc gia cd quygn can nhac viec cd 

quy dinh hay khdng trong phap luat hinh su 

ciia minh nhiing hanh vi liet kg trong cdng 

udc la tdi pham. Ndi each khac, nhiing hanh 

vi liet kg trong cdng udc chi mang tinh chat 

"hudng dan" cho cac nudc thanh vign. Vdi 

linh chat nhu vay, md hinh quy dinh mgm c6 

uu digm la md rdng kha nang lira chgn, md 
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rdng sir linh hoat cho cac qude gia thanh 

vign va do dd cung lang sir thuan Igi cho cac 

nude lrong viec phe chuan cdng udc. Tuy 

nhign, md hinh nay cd nhuge digm la khdng 

lao dugc tinh thdng nhat cao trong quy dinh 

vg tdi pham giu'a cac nudc thanh vign. 

Mat khac, mdt sd cdng udc liet kg cac 

hanh vi ma cac nudc thanh vien phai xac lap 

la ldi pham va khdng cd quygn vien dan den 

gidi han ciia hign phap hay cac khac biet 

lrong lual hinh su qudc gia dg tir choi tdi 

pham hoa. Md hinh quy dinh nay cd the 

dugc gpi la md hinh "quy dinh cirng". Vi du: 

Digu 4 Cdng udc ciia Lign hgp qudc vg Iran 

ap hoat ddng tai trg khiing bd nam 1999 quy 

dinh: "Cdc quoc gia thdnh vien phdi dp 

dung nhieng bien phdp cdn thiet de: 

a. Xdc lap lrong phdp luat quoc gia nhirng 

hdnh vi quy dinh lai Dieu 2 Id loi phgm; 

b. Buoc nhU'ng lui phgm ndy phdi chiu 

nhieng hinh phgl thich ddng, co xet den linh 

nghiem trung cua lui phgm". • •'••' - • 

Vdi md hinh quy dinh ciing, cac qudc 

gia khdng cd quygn lua chgn lrong viec thuc 

hien nghia vu lpi pham hoa. Cae quoc gia 

phai xac lap lrong phap luat hinh su ciia 

minh tat ca nhirng hanh vi liet kg lrong cdng 

udc la lpi pham. Md hinh quy dinh nay cd 

uu digm la tao ra sir thdng nhat cao trong 

quy dinh vg tdi pham giiia cac nudc thanh 

vign cdng udc. Tuy nhign, vdi md hinh nay, 

cac qudc gia cd thg gap khd khan khi phg 

chuin cung nhu khi thirc hien cdng udc. Vi 

vay, md hinh quy dinh ciing ihudng chi dugc 

ap dung ddi vdi nhung ldi pham ma cac 

nudc dat dugc su thdng nhat rat cao trong 

qua trinh soan thao. 

0 mdt dang kgt hgp, cd nhiing cdng udc 

ap dung md hinh quy dinh "vira ciing vira 

mem", cd nghTa la ddi vdi mdt sd hanh vi 

nhat dinh, cac qudc gia huge phai xac lap la 

tdi pham, cdn ddi vdi mdt sd hanh vi khac 

thi cac qudc gia dugc quygn lira chgn. Vi du: 

Dieu 8(1) Cdng udc chdng ldi pham xuygn 

qudc gia nam 2000 quy dinh ciing: "Mui 

qude gia thdnh vien dp dung bien phdp phdp 

ludi vd cdc bien phdp khdc neu cdn thiet de 

xdc lap cdc hdnh vi sau ddy Id lui phgm khi 

chiing dugc thuc hien mot cdch co y: 

a. Hica hen, de nghi hay dua den moi 

cdch true tiep hay gidn tiep cho vien chicc 

nhd nudc mot Igi ich khong chinh ddng cho 

ngudi do hoac ngudi khdc hoac to chicc 

khdc de vien chicc do Idm huge khong lam 

mot viec trong khi thiec hien cdc nhiem vu 

chinh ihicc cua minh; 

b. Doi hdi huge chdp nhdn mui cdch 

true liep hay gidn liep bdi vien chicc nhd 

nudc mot Igi ich khong chinh ddng cho 

ngudi do huge ngudi khdc huge to chicc 

khdc de vien chicc do Idm huge khong Idm 

mot viec trong khi thirc hien cdc nhiem vu 

chinh thirc cua minh ". 

Trong khi do, Dieu 8(2) Cdng udc nay 

quy dinh mgm deo: "2. Moi quoc gia thdnh 

vien xem xet viec dp dung bien phdp phdp 

ludi vd cdc bien phdp khdc neu edn ihiel de 

xdc lap cdc hdnh vi neu Igi khodn 1 dieu 

ndy Id toi phgm khi lien quan den moi vien 

chicc nudc ngodi hoac mot vien chicc ddn 

su quoc te". 

Cd thg thay rang md hinh quy dinh kgt 

hgp "vira ciing, vira mgm" dugc ap dung 

nhigu nhat trong cac cdng udc dau tranh vdi 
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ldi pham xuygn qudc gia vi vira dam bao 

lang cudng sir thdng nhat trong quy dinh 

phap lual hinh su cua cac nude thanh vign, 

vira dam bao sir linh hoat eho cac nude cd 

nhiing nen van hoa phap li khac nhau. O md 

hinh nay, ddi vdi cac hanh vi ma viec tdi 

pham hoa la thigt ygu ddi vdi hoat dgng tran 

ap ldi pham thi nghTa vii tdi pham hoa ciia 

cac nudc thanh vign mang linh bat budc. 

Cdn lai, ddi vdi cae hanh vi ma viec ldi 

pham hoa mang linh chat hd trg, bd sung, 

nhan rdng hieu qua hoat ddng Iran ap ldi 

pham thi nghTa vu ldi pham hoa ciia cac 

nudc thanh vign cd tinh mgm deo, tiiy nghi. 

Lign quan dgn van dg tdi pham hoa ciia 

cac qudc gia, ciing can luu y rang khi thuc 

hien nghTa vu nay, cac qudc gia khdng nhat 

thigt phai ban hanh eae van ban phap lual 

mdi, Ngu phap luat hien hanh da dap iing 

day dii ygu cau ciia cdng udc thi qudc gia 

khdng can phai ban hanh nhiing van ban 

phap luat rigng biet dg thuc hien edng ude. 

Viec nay chi gay ra su rudm ra, nang ng 

khdng can thigt cho he thdng phap luat qudc 

gia. Ngu phap luat qudc gia da cd nhiing quy 

dinh lign quan nhung chua dap iing day dii 

cac ddi hdi cua cdng udc thi qudc gia cd thg 

sira ddi, bd sung cac quy dinh dd. 

3. Cau thanh ciia toi pham xuyen quoc 

gia trong cac cong uoc dau tranh voi toi 

pham xuyen quoc gia 

Khi ndi ve cau thanh ldi pham vdi y 

nghTa la md hinh phap II cua tdi pham cu thg, 

ldng hgp cac dau hieu chung cd tinh chat dae 

trung cho lpi pham cu thg can luu y mdt sd 

digm sau: 

Thit nhdl, cac cdng udc qudc lg dau tranh 

vdi tdi pham xuyen qudc gia chi quy dinh 

mpt sd dau hieu vg mat khach quan va vg 

mat chii quan co ban ciia tdi pham, cdn luat 

qudc gia quy dinh tdng thg cac dau hieu vg 

tdi pham dd. Viec truy td, xet xii tdi pham 

phai can cu vao luat qudc gia. Khi ndi luat 

hoa, ten ggi va cau thanh ciia tdi pham trong 

luat qudc gia khdng nhat thigt phai tuong 

ung mdt each chinh xac vdi ten ggi va cac 

ygu td cua nhiing tdi pham trong cdng udc. 

Cac cdng udc thudng ap dung nguygn tac 

"sir dinh nghTa hoac md la tdi pham dugc 

danh cho phap luat ciia cac qudc gia" (vi du: 

Dieu 11(6) ciia Cdng udc chdng tdi pham co 

Id chiic xuygn qudc gia nam 2000). Qudc gia 

cd the xay dung nhiing cau thanh tdi pham 

khac vdi mdi tdi pham liet ke trong cdng udc 

(vi du: Mdt hoac hai tdi pham lrong nudc 

tuong irng vdi mdt ldi pham trong digu udc 

hoac nguge lai, mdt tdi pham trong digu udc 

tuong ling vdi mdt vai tdi pham trong luat 

qudc gia). Digu quan trgng la nhiing quy 

dinh trong luat phap qudc gia phan anh dugc 

cac quy dinh ciia cdng udc. Do vay, lign 

quan dgn cau thanh ciia tdi pham xuygn qudc 

gia can luu y: 

1) Cac cau thanh tdi pham xuygn qudc 

gia trong cac cdng udc qudc tg la cau thanh 

khdng day dii, ehi chua dung nhiing dau 

hieu eo ban nhat ve tdi pham. Cau thanh 

tdi pham cu thg dg truy ciiu trach nhiem 

hinh sir ngudi pham tdi phai dugc xay 

dung trong luat qudc gia. 

2) Tgn ggi va cau thanh ciia cac tdi pham 

quy dinh trong luat qudc gia khdng nhat thigt 

sao chep chinh xac ten ggi, cau thanh cua toi 

pham quy dinh trong cdng udc. 
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,Vi du: Khoan 1 Digu 3 vg ldi pham va 

hinh phat cua Cdng udc chdng buon ban 

bat hgp phap ma tuy va cac chil hudng 

than nam 1988 quy dinh: "1. Theo lual ciia 

minh, cdc ben cua Cong udc cdn dp dung 

nhieng bien phdp cdn ihih de coi Id loi 

phgm hinh su nhieng hdnh vi dudi ddy neu 

Id cu y ihicc hien: 

(i) san xudt, dieu che, chiet xudt... 

(ii) trung cdy thuuc phien, cay co ca hay 

cciy cdn sa trdi vdi cdc quy dinh cua Cong 

udc 1961 vd Cung udc 1961 sua doi. 

(Hi)...". 

Quy dinh trgn cho thay Cong udc 

khdng xac dinh cu thg tdi danh va cac dau 

hieu cau thanh cua cac lpi pham lign quan 

den ma luy ma "giao" cho cac qudc gia 

thanh vign quyel dinh. 

Ve ldi pham trdng cay thudc phien hoac 

cac cay khac cd chua chat ma tuy, khoan 1 

Digu 192 Bp lual hinh su nam 1999 ciia 

nudc la quy dinh: "Ngudi ndo lrong cdy 

ihuuc phien, cdy cu ca, cdy cdn sa hoac cdc 

lugi cdy khdc cu chica chdt ma tuy, dd dugc 

gidu due nhieu Idn, dd dugc Igo dieu kien on 

dinh cuoc song vd dd bi xu phat hdnh chinh 

ve hdnh vi ndy md con vi phgm thi bi phgl tii 

tie sdu thdng den ba ndm ". 

Theo luat hinh su Viet Nam, hanh vi 

"trdng cay thudc phien hoac cac cay khac cd 

chiia chat ma tuy" chi bi coi la ldi pham ngu 

thoa man ddng thdi ca 3 digu kien: 

- Da dugc giao due nhieu lan (cd nghTa 

la ngudi vi pham phai cd it nhat hai lan 

dugc CO quan cd tham quygn nhac nhd, ygu 

ciu chim diit viec trdng cay va pha bd sd 

cay da trdng); 

- Da dugc lao dieu kien dg dn dinh cudc 

sdng (cd nghTa la ngudi vi pham da dugc 

Nha nudc hd trg cac digu kien ve vat chat, 

lai chinh, kT thuat de co the bo viec trdng cay 

cd chiia chat ma luy, chuyen doi sang cay 

trdng khac. Sir ho trg cua Nha nudc cung cd 

thg la cung cap luong thuc, cap lien hoac cho 

vay tien khdng lay lai, cap gidng cay lrong 

mdi cGng nhu hudng dan kT thuat canh lac); 

- Da bi xu phat vi pham hanh chinh (cd 

nghTa la ngudi vi pham da bi co quan nha 

nudc cd tham quyen ap dung bien phap xii 

phat hanh chinh nhu canh cao, phat lien). 

Ngoai ra, ve hanh vi "trdng", Thdng tu 

lign tich sd 17/2007/TTLT-BCA-VKSNDTC-

TANDTC ngay 24/12/2007 giai thich: "...Id 

hdnh vi gieu lrong, chdm bun, hoac ihu 

hogch cdc bo phdn ciia cdy (nhu la, hoa, 

qud, thdn cdy co chica chdt ma luy) ".* ' Giao 

trinh lual hinh su Viet Nam ciia Trudng Dai 

hpc Lual Ha Ndi (va mgt sd tai lieu khae) 

phan tich: "Hdnh vi lrong ...dugc hieu Id 

hdnh vi tham gia trice Hep vdo qud lrinh 

canh tdc vdi nhieng ki ihiidl khdc nhau lii' 

gieo trong den chdm soc... de Igo ra sdn 

phdm cuoi ciing Id cdy thuoc phien hoac logi 

cdy khdc co chica chdt ma tuy ". 

d mdt sd nudc, hanh vi trdng cay thudc 

phien bi eoi la tdi pham ngu nham muc dich 

thu hoach chat ma luy ma khdng can phai 

thoa man 3 digu kien nhu luat ciia nudc ta. 

Ngoai ra, hanh vi "trdng" trong lual phap ciia 

mdt sd nudc dugc giai thich la hanh vi tham 

gia vao qua Irinli canh tac tir giai doan chuan 

bi dat, hat gidng cho dgn khi thu hoach. Su 

tham gia vao mdt lrong cac giai doan ciia qua 

lrinh la dii digu digu kien dg truy cu'u vg ldi 
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pham nay. Ngudi khdng true tiep tham gia 

vao viec canh tac, nhung thug nhiing ngudi 

khac canh tac ciing pham tdi nay. 

Nhu vay, viec truy ciiu ngudi pham tdi 

xuygn qudc gia phai can cu vao cac dau hieu 

cau thanh ldi pham quy dinh trong luat qudc 

gia, chii khdng phai cae dau hieu cau thanh 

quy dinh lrong cac cdng udc dau tranh vdi 

,tgi pham do. Cac dau hieu ciia ldi pham quy 

dinh lrong cdng udc la nhiing dau hieu mang 

tinh chat hudng dan ddi vdi viec ldi pham 

hoa ciia qudc gia. 

Tom Igi, xu hudng phd bign trong viec 

quy dinh nghTa vu ldi pham hoa cua qudc gia 

tai cac Cdng udc dau tranh vdi tdi pham 

xuyen qudc gia la md hinh "vira cung, vua 

mgm", Ddi vdi cac hanh vi ma viec tdi pham 

hoa lrong lual hinh sir ciia cac nudc thanh 

vien la thigt ygu, tdi quan trgng ddi vdi hoat 

ddng hgp tac dau tranh vdi ldi pham thi viec 

tdi pham hoa dugc quy dinh la nghTa vu 

"ciing", bat budc. Ddi vdi cae hanh vi ma 

viee tdi pham hoa cd y nghTa hd trg, bd sung, 

nhan rdng hieu qua hoat ddng Iran ap tdi 

pham thi viec tdi pham hoa dugc quy dinh la 

nghTa vu "mem", tiiy nghi. Khi thuc hien 

loai nghTa vu nay, can cir vao cac gidi han 

ciia hign phap, he thdng cac nguyen tac, khai 

niem co ban trong luat hinh su qudc gia, cae 

nude thanh vien cd quyen lua chgn viec cd 

xac lap hay khdng cac hanh vi ngu trong 

cdng udc la tdi pham. Khi thuc hien viec tdi 

pham hoa, cac qudc gia dua vao cac dau hieu 

CO ban ciia tdi pham quy dinh trong cdng 

udc nhung loan quygn quyel dinh vg cac diu 

hieu cu the trong cau thanh ciia mdt ldi pham 

cu thg. Cau thanh dg truy ciiu trach nhiem 

hinh sir ngudi thuc hien tdi pham xuygn 

qudc gia la cau thanh tdi pham quy dinh 

trong phap luat hinh sir ciia qudc gia./. 
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