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XU TH^' PHAT TRI^N Mdl CDA TQI PHAM KHONG B 6 QUOC T§' " 
VA VIEC HOAN T H I | N PHAP LUAT C H 6 N 6 KHDNG B 6 CDA TRUNG QU6c 

•i j t l l o r ! ' i q i i n , . 

1. Xu the phat trien mdi ciia toi pham 
khung bo quoc te 

1.1. Xu the phut trien mdi ve hinh thdi y 
thiec ciia tdi phgm khiing bd qudc te 

Hien nay, chii nghTa khiing bd qudc le da 
tirng budc phat trien ttr Id chirc hiru hinh 
trudc kia trd thanh mdt hinh thai y thirc, dd 
la tu tudng khung bd. Hinh thai y thirc nay 
dang phat trien va chi phdi rat nhieu hoat 
ddng ciia cac td chiic khung bd dja phuong. 
Chang han nhu trong cac cudc tan cdng tai 
Bom Bay - An Do vira qua, tdi pham deu la 
ngudi dja phuong, tuy nhien toan bd hanh vi 
tan cdng ciia chiing deu chju sy chi phdi ciia 
lu tudng khiing bd. Hinh thai y thirc cua bgn 
chiing la chii nghTa khiing bd. 

Ong Kamel, chuyen gia chdng khiing bd 
qudc ll ngudi Ai Cap khi tra ldi phdng van ciia 
cac phdng vien da cho rang: "Sau su kien tdn 
cdng 11/9, ngdy cdng nhieu cue cudc tun cdng 
khiing bd Idy danh nghTa Id ngudi ddn dia 
phuong song tren thuc te, nhieng td chiee khimg 
bd md moi ngudi chua tieng biei tieng chua 
chdc chiu su chi huy hodc chi ihi true tiep ciiu 
"casd". Cdc td chicc ndy rdi cd the chi Hep thu 
tu ludng "bdn diu", ciing cd the ndi do Id hinh 
thdi y thiec, suu do bdt ehudc cdc phuang thiec 
ldn cdng cua ngudi diu phuang de Hen hdnh 
ldn cdng.^^^ Cd the ndi chu nghTa khung bd 
qudc ti ngdy nay chi lay dunh nghTa Id cdc td 
chicc khiing bd dia phuang, bien cdi hU%i hinh 
ihdnh cdi vd hinh. Dieu ndy dd trd thdnh mpt 

PGS. LA CUONG (LUO GANG) * 

"bieu tuang tinh thdn khung bd ".' ' ,̂ ^ ĵ, ^^^^^•. 

Thye tien chdng khiing bd may nam gan 
day cho thay nhiing thay ddi nay khien cho 
lyc lupng chdng khiing bd ciia cac nudc 
cang ngay cang cam thay bat lyc. Tinh than 
chil nghTa khiing bd nay da gay ra nhu:ng 
xung dot tam li bat an, anh hudng den sy an 
toan mang tinh toan cau va nd se ldn tai thdi 
gian luong ddi dai trong tuong lai. Nhiing lin 
hieu phat ra lir cudc tan cdng khiing bd tai 
Bom Bay - An Dp cho thay lir sau khi chii 
nghTa khiing bd qudc le chuyen tir td chirc 
hiru hinh trong qua khir sang hinh thai y thirc, 
cudc dau tranh chdng khiing bd tren pham vi 
loan cau da khdng chi la hoat ddng hgp tac 
chdng khimg bd va su lien ket lual phap giira 
nhieu qudc gia ma ngay ca tren mat tu tudng 
nhan thirc thi viec thii lieu tu tudng "bieu 
tugng tinh thin ban dja" da trd thanh nhiem 
vy vd ctmg quan trpng. 

1.2. Xu the mdi trong dieu chinh sdch luac . 
hogt dpng cua tpi pham khimg bd qudc le 

Ciing vdi cudc dau tranh chdng khiing bd 
qudc te ngay cang di vao chieu sau thi cac the 
lyc theo chii nghTa khiing bd qudc te cCing tien 
hanh dilu chinh lai sach luge, sy dieu chinh 
nay chu yeu dugc the hien tren cac mat sau: 

Thie nhdt, ve mat td chirc: Cac id chirc 
khiing bd qudc le ngay nay cd xu the thu nhd 
lai. Cd hgc gia da chi ra rang ke tir nhting 
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nam 90 cua the ki XX trd lai day, hoat ddng 
khiing bd mang tinh ca nhan ngay cang cd 
xu hudng gia tang ddng thdi cac td chiic 
khiing bd hien nay bat dau phat trien theo xu 
the thu nhd lai. Cac tap doan tdi pham cd td 
chirc trudc kia se khdng the tiep tyc tdn tai 
dugc ntia. Ngay nay xu the dd da trd thanh 
hien thye. Chii nghTa khung bd qudc te da 
hinh thanh mang ludi td chiic mang tinh toan 
cau va mang ludi nay do nhieu td chiic nhd d 
khap noi tren the gidi ket hgp thanh. Mdt sd 
chuyen gia cho biet hien nay tren the gidi cd 
hon 60 qudc gia tdn tai cac td chirc khiing bd 
lay danh nghTa la td chiic khiing bd "ban 
dia".̂ '*' Mang ludi nay dugc hinh thanh bdi 
nhCing ke dimg dau td chiic, bgn iing hd, bgn 
hanh ddng va ngan quy. Chiing hoat ddng ddc 
lap vdi nhau ddng thdi ciing lien he mat thiet 
vdi nhau, trong do mdi mang ludi ke tren lai 
do vd sd nhiing td chiic nhd tao thanh. Cac td 
chirc nhd nay thudng phan bd rdng, quan sd 
ddng va hanh ddng rat Iinh hoat. 

Thic hui, van de gay tao ngan quy hoat 
ddng: Theo phat hien ciia cac chuyen gia 
chdng khiing bd chau Au, cac td chirc khung 
bd ngay nay khdng huy ddng tiln cua nhu 
cac td chiic khung bd tien than ma do nhilu 
ngudi, nhieu td chiic nhd, nhilu quoc gia 
ddng gdp. Dieu nay khien viec theo ddi hoat 
ddng gay quy cua cac the luc khung bo ngay 
cang gap nhieu khd khan. Ngudi ta cdn phat 
hien ra rang cac Id chirc nay it khi diing tiln 
de chi cho cac hoat ddng che tao hoac mua 
vii khi ma hau het sd tien do dugc diing vao 
cdng tac chieu md, du lich va md ldp bdi 
dudng... Mdt chuyen gia chdng khiing bd 
ndi: "Chien luac, chien thudt ehdng khiing 
bd cuu chiing ta dang thay ddi vd chien luac 
citu bon khiing bd ciing dang thay ddi". *-̂̂  

Thic ba, lya chgn dia diem tan cdng 
khiing bd: Bgn khung bd thudng lua chpn 
cac thanh phd ldn ndi tieng the gidi de thuc 
hien cac cudc tan cdng khung bd. Nghien 
Cliu cac cudc tan cdng trong nhting nam gan 
day ciia cac td chirc khiing bd qudc te, chiing 
ta thay rang cac phan tir khung bd da chTa 
miii nhgn tan cdng chu yeu vao nhCrng thanh 
phd cd y nghTa tugng trung hoac la trung 
tam kinh te-chinh tri cd su anh hudng ldn. 
NhCing thanh phd cd mat do dan sd ddng 
cung tao dieu kien thuan Igi de bgn khung bd 
tien hanh cac hoat ddng tan cdng khung bd. 
Cd the thay xet ve xu the tuang lai ciia sy 
nghiep chdng khung bd, nhiing thanh phd 
Idn tren the gidi chinh la trgng diem de tien 
hanh cdng tac phdng chdng khung bd. 

Thic tu, tdc dp cua hanh ddng khung bd 
ngay cang nhanh, chu ki hoat ddng ngay cang 
ngan: Uy ban phdng chdng khiing bd qudc te 
nhan thay rang cac phan tir khung bd hien nay 
khdng can thdi gian len ke hoach va huan luyen 
lau ngay nhu trudc day, tham chi chi la nhtrng 
ngudi mdi dugc chieu md, qua qua trinh tiy 
nao, huan luyen la cd the tien hanh cac hoat 
ddng tan cdng, tdng cdng thdi gian chi cin nira 
nam. Dgi cho tdi khi cac ca quan tinh bao, 
canh sat phat hien ra va tim dugc day du cac 
chung cii thi hoat ddng tan cdng khimg bd da 
hoan thanh. Ngoai ra, chieu md nhiing phin tir 
khiing bd mdi cting cd su thay ddi vl thanh 
phin. Trudc day, cac phin tir khimg bo chu 
yeu la ngudi cac nudc A Rap va mdt sd nudc 
chau Au, dieu nay tao dilu kien thuan Igi cho 
cac CO quan chirc nang nhan dang dac dilm; 
song hien nay phin tir khimg bd khdng phai din 
tir cac nudc va cac khu vuc kl tren nira. Chimg 
cd thi la ngudi dia phuong hoac ngudi d khu 
vyc khac, cd thi la con chau ddi thii 2, 3 ciia 
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ngudi di dan, vi thi viec nhan dang cac phin 
tir nay cting khdng cdn dl dang nhu trudc day.*̂ ^ 

7.5. Xu the "dia phuang hod" ciia tpi 
phgm khung bd qudc ti 

Xu the "dja phuong hoa" thi luc khiing 
bd qudc te la mdt trong nhiing thay doi co 
ban cua sy phat triin chii nghia khung bo 
qudc te trong nhiing nam gin day. Chung ta 
cd the thay rang chii nghTa khiing bd qudc tl 
ngay nay thudng cd sy lien kit chat che gitra 
cac td chiic tdi pham nhu cac to chirc tdn 
giao eye doan dja phuang, cac thi luc dan 
tdc chil nghTa, cac the luc phan biet chiing 
tdc, cac td chiic tdi pham xa hdi den hoac 
cac td chiic tdi pham khac. Tir dd phat trien 
the lyc ciia cac td chirc khiing bd dia phuang 
ddng thdi lgi dung danh nghTa cac thi lyc dja 
phuong nay de tien hanh cac hoat ddng 
khiing bd. Nhu mdt hgc gia da chi ra rang: 
"Hien nay, cdc hogt dpng ciia nhieu td chicc 
khiing bd, td chicc td gido, td chuc mang tinh 
chdt xd hpi den ngdy cdng trd nen nghiem 
trong. Tren phgm vi qudc te dd bdi ddu xudt 
hien xu the dnh hudng ldn nhau, lien kit vdi 
nhau giUa mpt vdi td chicc ldi phgm khiing 
bd. Han nUa, chiing thudng cdu ket vdi nhau 
de Hen hdnh cdc hogt dpng phgm tpi".' ' 

Cac vu tap kich khiing bd dien ra d nhieu 
noi tren the gidi trong may nam gan day, dac 
biet la cac vy xay ra lai cac nudc dang phat 
trien nhu Ai Cap, An Do da the hien rd xu 
thi mdi - xu thi "dia phuong hoa" ciia bpn 
tdi pham khiing bd qudc te. Cudc tan cdng 
khiing bd tai Bom Bay - An Dp nam 2008 
chinh la minh chung rd ret nhat cho xu the 
phat triin mdi nay. Theo thdng ke cua cac 
nha chiic trach An Dp, tir thang I den thang 
11/2008, tai An Dp da xay ra tdng cdng 800 
vu tin cdng khiing bd Idn nhd, con sd nay 

nhieu gap vai Ian tdng sd cac vu khung bd 
ciia 3 nam trudc cdng lai. NhCing nam gan 
day, do chiu anh hudng ciia mdt sd td chirc 
khiing bd "dia phuong " va cac the luc eye 
doan Israen, cac td chiic thanh chien d An 
Do dua nhau thanh lap. Thuc te cho thay 
ngoai cac td chirc khiing bd truyen thdng, 
hien nay nhieu td chirc khiing bd dugc "dia 
phuong hoa" dang dan dan trd thanh "nhan 
vat" chinh tren "vii dai khiing bd" qudc te. 

1.4. Xu the thay ddi cdch thiec tdn cdng 
ciia tdi pham khiing bd qudc te 

Vu tan cdng khiing bd hiem thay tai Bom 
Bay - An Do nam 2008 da the hien rd mdt sd 
dac diem mdi sau: • \\\ \'MAV: \U\ no''-, *nij 

Thii nhdt, vu khiing bd nay la su van 
dung tdng hgp nhieu phuong thiic tan cdng, 
ap dyng phuong thirc tdng hgp tan cdng muc 
tieu. Day ciing la vy khung bd cd nhieu diem 
khac biet so vdi cac vu khung bd trudc do. 
Vu tan cdng khiing bd nay sir dung tdng hgp 
nhieu loai vii khi trang bi khac nhau nhu: 
sung bd binh ty ddng, bom, lyu dan v.v.. 
Ddng thdi, bgn khiing bd cting da diing nhieu 
thii doan nhu: tan cdng bang vti khi, nem lyu 
dan. Ngoai ra, chiing cdn uy hiep con tin, xa 
Sling dien cudng vao ngudi dan vd tdi. 

Thic hai, trong vu tan cdng khiing bd tai 
Bom Bay, cudc tan cdng bang vQ trang do 
cac phan tir vii trang cdng khai phat ddng, td 
ra rat manh me. Dieu nay trai ngugc hoan 
loan so vdi cac hoat ddng dugc td chiic het 
sire bi mat trudc day, bpn khung bd thudng 
ap dung chien thuat bi mat dting lyu dan thd 
so tan cdng hoac tan cdng tap kich lien 
hoan.̂ ^^ Nhin chung, trong may nam trd lai 
day, bgn khiing bd da sd dting thii doan tan 
cdng bang lyu dan song trong cudc tan cdng 
khiing bd Ian nay chiing lai diing vQ khi cam 
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lay, tan cdng true liep nhieu myc lieu tham 
chi dam ddi dau vdi ca canh sat. Cd the Ihay 
rang linh chat cua cua cudc tan cdng gan nhu 
da dat den cap dp xung dot vii trang. 

Thu bu, vu khiing bd tai Bom Bay khdng 
gidng nhu nhting vu khiing bd trudc day 
thudng ap dyng thii doan tan cdng lien hoan 
lai nhieu dia diem, cting khdng nham btra vao 
thudng dan, ma da van dung phuong thirc tan 
cdng vu Irang ddng thdi tan cdng vao nhieu 
diem khac nhau. Cac phan lir khiing bd tay 
lam lam vu khi tan cdng thang vao cac muc 
lieu dan dung va du khach phuairg Tay. 

1.5. Xu the ihuy ddi muc lieu ldn cdng 
cuu bon tpi phgm khung bd qudc le 

Vu tan cdng khiing bd lai Bom Bay cho 
thay muc lieu tan cdng ciia chii nghTa khiing 
bd qudc te cung da cd su thay ddi, chii yeu 
the hien d nhtrng diem sau: 

Thie nhdl, lrong vu khiing bd tai Bom Bay 
muc lieu tan cdng ciia cac phan lir khiing bd 
khdng cdn la nhung khu vuc lap trung ddng 
dan cu. chiia chien hay sieu thj nhu trudc day 
nua ma la khach san 5 sao va khu lap trung 
sinh sdng ciia ngudi Do Thai. Trudc day, cac 
muc lieu bj tan cdng thudng la khu cac tin do 
Hdi giao va An Dp giao, chir Ididng phai la 
khu d ciia ngudi nudc ngoai. Tuy nhien, lrong 
lan tan cdng lan nay, muc lieu chii yeu ciia bpn 
khiing bd lai chinh la du khach nudc ngoai 
mang qudc tjch My va Anh.''''' Nhtrng ngudi 
mang qudc ljch Anh My trd thanh "ddi tirgng 
thanli tril' ". bgn khiing bd cdn san limg nhii'ng 
ngudi Anh My bat lam con tin. Dieu nay khien 
nhCrng ngudi nirdc ngoai khac dang sinh sdng 
lai day cam thay vd ciing lo lang. 

Thie hui, muc tieu tan cdng cua bgn khiing 
bd hien nay khdng cdn la cac dai sir quan, 
lanli sir quan, co quan chinh phii hay muc tieu 

quan sy ma da chuyen sang tan cdng myc tieu 

dan dyng, la nhtrng noi cd mirc dp bao dam 

an loan thip, de ra tay hanh ddng. Nguyen 

nhan ciia sy chuyen bien nay la: Mdt mat, 

hien nay cdng tac dam bao an ninh tai cac dai 

sir quan, lanh sy quan, co quan chinh phii ciia 

cac qudc gia da dugc tang cudng nghiem 

ngat hon trudc, dieu nay gay trd ngai Idn cho 

phin tir khiing bd tien hanh tan cdng. Chinh 

vi thi bgn khiing bd huge phai lim nhtrng dja 

diem de dang tan cdng hon. Mat khac, cac 

myc lieu dugc bgn chimg lira chgn da sd deu 

la noi lap trung ddng ngudi, noi cd cdng lac 

bao ve kem nhu: khach san 5 sao tai Bom 

Bay, khach, san The Oberoi Mumbai, benh 

vien Santa Maria della Scala.* "' 

1.6. Xu the ihay ddi muc dich ldn cdng 

cuu lpi phgm khung bd qudc te 

Myc dich chinh ciia cac cudc khiing bd 

khdng nam ngoai myc dich chinh trj. Trudc 

day, bgn khiing bd thudng lya chgn muc lieu 

de tan cdng la co quan chinh phii, muc tieu 

quan sy, noi tap trung du khach qudc le 

nham gay tieng vang ddi vdi cdng ddng qudc 

te. Mdt mat de uy hiep chinli phii cac nudc bj 

tan cdng, canh bao cac nudc nay khdng nen 

"than can" vdi My, Anh. Mat khac, dd cting 

la ddn canh cao gian tiep ddi vdi nhting chinli 

sach than phuang Tay ciia mdt sd qudc gia. 

Ke tir khi xay ra su kien 11/9, myc dich 

tan cdng ciia chii nghTa khiing bd cting da cd 

sy thay ddi. Cac vy khiing bd khdng nhirng 

gay xdn xao du luan de dat dugc myc dich 

chinh tri ma muu dd quan trgng hon dd la 

thdng qua viec tan sat nhting ngudi dan 

thudng dja phuang hoac du khach nudc ngoai, 

bgn khung bd mudn gay mit dn djnh xa hdi, 

tao ra sy hoang mang cho ngudi dan, chinh 

phii danh mat dan dp tin nhiem ddng thdi 
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mudn thdng qua cac phuang tien truyin thdng 
gay chin ddng du luan, pha hoai nhCrng no 
luc hoa binh, tuyen duong sy tdn tai cac hanh 
vi khiing bd va cac phin tir khiing bd. Hien 
nay, "ddi vdi cdc phdn lie khung bd, viec ldn 
cdng cdc muc lieu phd thdng ihudng cd gid 
tri luang Irung han so vdi cdc nhdn vdt quan 
trgng ndi lieng, ldn cdng vdo cdc muc lieu 
ddn ihudng vd lpi ihudng cd linh luang 
Irung vd linh khimg bd han viec ldn cdng 
cdc nhdn vgl quun trong ndi tieng"^ '' 

Vu khimg bd lai Bom Bay cho thiy kl ttr 
khi xay ra sy kien 11/9, thii doan giet hai va 
pha hoai hang loat da trd thanh muc dich ciia 
bpn khiing bd. Chii nghTa khiing bd do 
khdng dugc Idng ngudi nen ngay cang bj cd 
lap. Ciing vdi cdng tac phdng chdng khiing 
bd d cac nudc dien ra ngay cang manh me, 
chil nghTa khiing bd bat dau dan lir bd quan 
niem ket hgp hanh vi va muc dich ma chi 
thuc hien li tudng sal hai va bao thii. 

1. 7. Xu the thuy ddi dia bun hogl dpng 
cuu lpi phgm khung bd qudc le 

Ke tir sau nhiing nam 90 ciia the ki XX, 
Iham chi mai den nhting nam trudc khi xay 
ra sy kien 11/9, My va chau Au ludn la dia 
ban chil yeu giua dau tranh chdng khiing bd 
va hoat ddng khiing bd. Dac biet la chau Au 
ludn dugc bgn khiing bd qudc te coi la can 
cir hoat ddng ciia chiing. 

Hang loat nhimg vy khiing bd gan day d 
cac nudc dang phat trien nhu Ai Cap va An 
Do la minh chimg cu the nhat cho sy thay ddi 
dja ban tan cdng ciia bgn khiing bd. Dac diem 
chung ciia nhtrng qudc gia dang phat trien nay 
la trinli do phat trien kinh te xa hdi thap, khdng 
ddng diu, lrong do sy mau thuan ldn giao, 
mau thuin dan tdc. mau thuan xa hdi dien bien 
hit sire phirc tap. Chinh vi vay, dan chimg rat 

de dang bi bgn khiing bd tuyen truyen va Igi 
dyng. Ben canh do co che chdng khiing bd ciia 
hau het nhirng qudc gia nay chua hoan thien, 
trang bj chdng khiing bd lac hau vi the bgn 
khiing bd de dang dat dugc muc dich. 

2. Cong tac hoan thien he thong phap 
luat chong khiing bo 

Xuat phat ttr sy thieu hut va chua day dii 
ciia he thdng phap luat chdng khiing bd ciia 
Trung Qudc, ket hgp vdi xu the phat trien 
mdi ciia bgn tdi pham khiing bd qudc le hien 
nay, Trung Qudc can phai lien hanh hoan 
thien he thdng phap luat ve phdng chdng 
khiing bd, dieu nay dugc the hien tap trung 
tren mdt sd ndi dung sau: 

2.1. Hien phdp Trung Qudc cdn phdi cd 
nhieng quy dinh mang linh nguyen ldc rd 
rdng, the hien ro lap Irudng qudc gia ve viec 
kien quyel phdn ddi ddng ihdi se ldm thdt bgi 
bdi ki hinh ihicc lpi phgm khiing bd ndo 

Day chinh la can cir va co sd cho viec 
xay dirng he thdng phap luat chdng khiing bd 
trong dd cd Luat chdng khiing bd. Lap 
trudng ciia Trung Qudc ve van de chdng 
khiing bd khdng chi la phan anh bang ldi ndi 
va hanh vi chinh phii, cting khdng the chi the 
hien lrong luat hinh sy hoac viec tham gia 
vao mdt sd cdng udc qudc te chdng khiing 
bd ma cdn can dugc the hien rd trong quy 
djnh ciia Hien phap Trung Qudc. 

2.2. Xdy dung bd lual rieng ve vdn de 
chdng khung hd 

Trong luat hinh su hien hanh ciia Trung 
Qudc, tdi pham phan thanh hai nhdm, each 
phan chia nay khien ngudi ta khd phan biet 
dugc sy khac nhau gitra tdi pham khiing bd 
va tdi pham thdng thudng, tham chi cd luc xel 
xir nham lan hai loai tdi pham nay. Them vao 
dd, qua xem xet luat phdng chdng tdi pham 
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khiing bd ciia mdt sd qudc gia tren the gidi 
cho thay co che luat phap ciia hg tuong ddi 
hoan thien, tien bd (nhu: My, Anh, Phap, Diic 
V.V.). Thdng thudng cac nudc nay deu cd bd 
luat rieng ve nhirng van de tdi pham khiing 
bd. Vi the, viec xay dyng mdt bd luat chuyen 
ve cac van de chdng khiing bd khdng nhirng 
phii hgp vdi yeu cau khach quan lich sir ma 
cdn phii hgp vdi tinh cap thiet hien nay.'' ' 

Ciing vdi sy phat trien manh me ciia chii 
nghTa khiing bd qudc te, gidi hgc gia Trung 
Qudc khdng nhirng rat quan tam ma cdn tich 
eye tim tdi nghien ciru. Dieu nay dugc the 
hien qua nhting thanh qua ma hg thu nhan 
dugc. Nd dugc coi la co sd hgc thuat de 
Trung Qudc thanh lap co quan chuyen mdn 
phy trach van de nay. 

Trung Qudc ddng thdi vdi viec tien hanh 
ki ket va thye hien cac cdng udc qudc te ve 
chdng khiing bd da tien hanh giao lim tiep 
xuc rdng rai vdi nhieu qudc gia khac, dieu nay 
lam cho phap luat giira cac nudc cd sy dung 
hoa, tham nhap lan nhau. Co che chdng khiing 
bd da dan dugc thdng nhat, day la dieu kien 
de Trung Qudc xay dyng Luat chdng khiing 
bd rieng. Nhin tir gdc do y nghTa lap phap, 
viec xay dyng Luat chdng khiing bd Igi nhieu 
hon hai. Bdi vi, lual phap qudc te ve chdng 
khiing bd dang ap dung hinh thiic "mdt hanh 
ddng, mdt cdng udc". Neu nhu Trung Qudc 
chi mdt myc chii trpng duy tri tinh thdng nhat 
hoan chinh ciia luat hinh sy khung thi nhat 
dinh se thu ddng dieu chinh "hanh vi pham 
tdi" theo quy djnh nghTa vu ciia cdng udc, dieu 
nay se gay anh hudng tdi tinh dn djnh ciia 
phap luat. Song, viec xay dyng dao luat rieng 
ve chdng khiing bd cd the han che dugc sy 
"anh hudng" nay ddng thdi se hinh thanh nen 
he thdng phap luat hinh su hoan thien hon. 

2.3. Chdp hdnh cdc quy dinh ciia dieu 

udc chdng khiing bd qudc te md Trung Qudc 

dd tham gia hodc da ki ket, trong cdc bp lugt 

tuang quan cua Trung Qudc cdn quy dinh ro 

vai trd phdp ludt cua nd vd mdi quan he giica 

nd vdi cdc lual khdc trong nudc 

Day chinh la nhCing van de can giai quyet 

dau tien trong viec Trung Qudc thuc thi cac 

dieu udc qudc te chdng khiing bd da bien. 

Trudc tien, xir li viec xac lap nguyen tac mang 

tinh phd bien ve quan he giiia luat qudc te va 

luat trong nudc khdng nen chi dimg lai d cap 

do li luan. Tiep den, luat phap la nhCing "quy 

tac" nen nhiing quy dinh phai rd rang va mang 

tinh thdng nhat, khdng the quy dinh map md, 

the nao ciing dugc, cang can phai tranh cac 

trudng hgp "suy Iuan tuong tu". Cudi cimg, 

trong cac dieu luat tuong quan ciia Trung Qudc 

can quy djnh rd vai trd ciia dieu udc chdng 

khimg bd qudc te trong he thdng phap luat va 

mdi quan he ciia nd vdi cac dieu luat trong nudc 

dieu nay, khdng nhiing giai quyet dugc van de 

vai trd phap Ii cua dieu udc chdng khimg bd 

qudc te trong phap luat Trung Qudc va mdi 

quan he vdi phap luat trong nudc ma cdn cung 

cap nhiing can cir phap luat nhat dinh de ap 

dyng tryc tiep vao trong thye tien tu phap. 

Gia trj phap luat ciia dieu udc chdng 

khimg bd qudc te dugc the hien va phat huy 

thdng qua viec thye thi cac dilu luat trong 

nudc, chirc nang cua dieu udc chdng khiing 

bd qudc te chi khi nao dugc phat huy tac 

dung thye su trong luat phap moi nudc thi 

mdi cd the trd thanh vti khi sic ben trong 

viec trtrng tri va ngan chan bgn tdi pham 

khiing bd qudc le. Trung Qudc nen can cir 

theo ndi dung cu thi cua dilu udc chdng 

khiing bd qudc t l va kit hgp vdi tinh hinh cu 

the trong nudc, kjp thdi hoan thien he thdng 
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luat phap trong nudc, timg budc dua dilu 
udc chdng khiing bd qudc tl hoa trdn vao he 
thdng phap luat trong nudc dl thye hien tdt 
hon dilu udc chdng khiing bd qudc ll, tir dd 
tao dieu kien thuan lgi dl trtrng trj va phdng 
chdng hiiu hieu tdi pham khiing bd qudc tl. 

2.4. Tdng cudng hodn thien ludt phdp 
hinh su chdng khung hd trong nudc 

Trung Qudc nen chu trgng mdt sd vin dl 
sau trong qua trinh hoan thien he thdng phap 
luat chdng tdi pham khiing bo qudc tl: 

Thic nhdl, lam rd khai niem va pham vi ciia 
chil nghTa khimg bd. Chi khi nao nha nudc 
thdng qua lap phap lam rd khai niem chu nghTa 
khiing bd thi mdi cd the giup cho thuc tien tu 
phap xac djnh dugc lieu chuan nhat djnh trong 
viec chdng ldi pham khiing bd. Tir do mdi cd 
the trimg trj mdt each cd hieu qua tdi pham 
khiing bd thye sy, bao ve nhan quyen. Ket hgp 
nhiing ndi dung ciia cdng udc qudc le ma 
Trung Qudc da tham gia hoac da ki kel vdi 
nhiing quy djnh cd lien quan trong Bd luat 
hinh sy ciia nudc Cdng hoa nhan dan Trung 
Hoa, ldi khiing bd bao gdm: Pham ldi mang 
tinh chat chuan bj cho hanh vi khimg bd, pham 
tdi thuc hien hanh vi khiing bd va pham tdi 
mang tinh chat giup sire cho hanh vi khimg 
bd.''''^ De phan djnh rach rdi pham vi ciia tdi 
khimg bd, vdi mdi tinh chat ciia tdi pham 
khiing bd, lap phap hinh sy ciia Trung Qudc 
can cd nhirng quy dinh rieng tuong img. 

Thie hai, quy dinh rd nguyen tac giam sat 
phd bien va nguyen tac "hoac khdi td, hoac 
dan dp" ddi vdi tdi pham khiing bd. Mac dii 
trong luat phap Trung Qudc khdng cd quy 
djnh rd rang ve viec xac dinh tdi khiing bd la 
ldi pham qudc te song xuat phat tir nhiing dieu 
udc chdng khiing bd ma Trung Qudc tham gia 
hoac ki kit thi tdn chi cua nd la cac nudc cung 

nhau hgp tac lai de chdng khiing bd. Vi the, 
coi tdi pham khimg bd la ldi pham qudc te de 
thye hien quyen giam sat phd bien la yeu cau 
ndi tai ciia dieu udc chdng khimg bd qudc te. 
Ddng thdi, dac trung ciia tdi pham khimg bd 
da quyet dinh loai pham tdi nay khac vdi tdi 
pham chinh tri. Thye chat nd khdng phai la tdi 
pham chinh tri. Vi the, lap phap hinh sy Trung 
Qudc can phai quy djnh rd nguyen tac ap dung 
giam sat phd bien ddi vdi tdi pham khimg bd 
ddng thdi xac lap nguyen tac "hoac khdi td 
hoac dan do", xay dyng che dp dan dp. 

Thie ba, khi xac dinh hinh phat ddi vdi 
tdi pham khiing bd can cd nhCing quy dinh 
rieng. Mdt mat, can cd nhCrng quy djnh tang 
nang hinh phat ddi vdi nhirng tdi pham 
khiing bd cd nhiing hanh vi mang muc dich 
lao ra khiing bd, gay nguy hai nghiem trpng 
den xa hdi, nhu thye hien cac hanh vi pham 
tdi gay chay nd, giet ngudi, gieo rac cac chat 
ddc hai... Mat khac, tang them nhiing quy 
dinh ve cac tinh tiet dac biet cd the giam nhe 
hinh phat ddi vdi ngudi pham tdi khiing bd, 
nham phan hoa, chia re cac td chirc khiing bd 
giam thieu thiet hai do tdi pham khiing bd 
gay ra. Hien nay, cd rat nhieu nudc quy dinh 
mien giam trach nhiem hinh sy cho nhtrng 
ngudi cd trach nhiem trong nhCrng trudng 
hgp dac biet. Luat hinh sy Trung Qudc cGng 
nen van dung each lam nay. 

2.5. Xdy dung he thdng phdp ludt chdng 
khiing bd tren ca sd Hien phdp phdi hap cdc 
dgo ludt md chii dgo Id Bp ludt hinh su vd 
cdc lual dan hdnh chdng khiing bd 

Nhin mdt each tdng quat he thdng phap 
luat chdng khiing bd ciia Trung Qudc hien 
nay, nhCrng ndi dung chii yeu ve chdng khiing 
bd deu dugc the hien trong Bd luat hinh sy. 
Ben canh dd cac dieu udc chdng khiing bd 
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qudc te ma Trung Qudc da tham gia cung trd 
thanh bd phan cau thanh quan trgng cua he 
thdng phap luat chdng khiing bd ciia Trung 
Qudc. Thdng qua mdt sd quy djnh tai cac dieu 
udc nay cd the bd sung cho nliCmg van de chua 
hoan ihien ciia phap lual trong nude. Ngoai ra, 
lap phap chdng khiing bd cdn dugc the hien 
trong cac van ban phap quy hoac trong cac 
quyet djnli hanh chinh. Tdm lai, lap phap hinh 
sy giir vai trd chii dao trong lap phap chdng 
khiing bd ciia Trung Qudc, chirc nang ciia nd 
la khdng the thay the ddng thdi day cting la 
xu the phat trien lau dai trong luong lai. 
• i Tuy nliien, each thirc lap phap "lay lual 
hinh sy lam chii dao" vira khdng phii hgp vdi 
thye lien chdng Idiimg bd ciia Trung Qudc, 
ddng thdi di ngugc lai xu the lap phap qudc 
le:' ' Mdt mat, "lay luat hinh sy lam chii dao", 
rat de l<hien ngudi ta cd cam giac rang Trung 
Qudc coi trgng cac che tai ma xem nhe nhCing 
van de khac. Dieu nay da di ngugc lai tdn chi 
"Idiau hieu ket hgp giCra phdng va chdng" 
trong thye lien chdng khiing bd. Mat khac, 
ciing vdi mirc do nguy hiem hien thye ciia tdi 
pham Idiimg bd qudc te ngay cang gia tang thi 
nhieu qudc gia da xay dyng dao luat chdng 
khiing bd va phat huy vai trd hat nhan trong 
cudc chien chdng khimg bd. Vi du nhu "Luat 
Patriot" ciia My. Them vao dd, su hd trg ttr 
phia tu phap hinh sy chi la mdt bd phan ciia 
hgp lac chdng khiing bd qudc te. Trong tinh 
hinh mdi hien nay, neu chi hoan toan dya vao 
cac bien phap tu phap thi khdng the dap iing 
dugc yeu cau thye te ciia hgp lac chdng khimg 
bd qudc te. Chinh vi nhirng nguyen nhan tren, 
song song vdi viec phat huy vj tri chii dao ciia 
lap phap hinh sy, Trung Qudc can phai xay 
dyng rieng cho minh mdt bd lual chdng khiing 
bd ddng thdi xac lap vi tri chii dao ciia nd trong 

phap che chdng khiing bd cua Trung Qudc. 

Tdm lai, Trung Qudc can phai xay dyng 

CO che lap phap chdng khiing bd dya tren ca 

sd Hien phap, coi luat hinh sy va luat chdng 

khiing bd la chii dao, phdi hgp vdi cac luat 

chuyen nganh khac./. 
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