
NGHIEN CQu - TRAO DOI 

HOJiN THIEN PHiiP LU^T TO' TVN6 H I N H SI/ N H ^ H ^ CHE'VIEC PHiil CHUYEN 

TO T H O Tyc ROT GQN SANG T H O Tyc CHUNG OE Gliil Q U Y I T vy iiN 

Thii tyc rut ggn trong Id lung hinh sy 

(TTHS) dugc ap dung de giai quyel 

nhtrng vy an hinh sy ddi vdi tdi pham il 

nghiem trgng, cd tinh chat qua tang, don 

gian, chirng cir ro rang, ngudi thuc hien hanh 

vi pham tdi cd can cudc, lai lich rd rang. Thii 

tyc nay cd dac diem rut ngan ve thdi gian va 

don gian hon ve thii tuc so vdi thu tyc chung. 

Trong sd cac thii tyc dac biet dugc quy dinh 

trong BLTTHS Viet Nam, thu luc nil ggn cd 

dac thti rieng. Thu tuc td tyng ddi vdi ngudi 

chua thanh nien va thii tuc ap dyng bien 

phap chiia benh bat budc la nhirng thii tuc 

dac biet dugc ap dyng ddi vdi nhirng ddi 

tugng dac biet. Cac thii lyc nay deu theo 

hu'dng cd lgi hon cho bj can, bj cao; chu y 

den viec dam bao cac quyen va lgi ich hgp 

phap ciia cac ddi lugng dac biet nay. Khac 

vdi hai thii tuc tren, thu tuc riit ggn theo quy 

djnh ciia BLTTHS nam 2003 tiem an nhirng 

dieu kien cd the dan den han che cac quyen 

va lgi ich hgp phap ciia bi can, bj cao, vi 

vay, cin can nhac, than trgng trong viec quy 

djnh va thi hanh thu tuc nay. 

Thii tyc rill ggn cd y nghTa phap li va xa 

hdi sau sic trong tinh hinh hien nay. Thii tuc 

nay la co sd phap Ii de cac co quan tien hanh 

td lung giai quyet nhanh chdng, kjp thdi 

nhilu vu an thudc loai it nghiem trgng, cd 

TS. PHAN THI THANH MAI * 

tinh chat qua tang, don gian, rd rang; tiet 

kiem dugc thdi gian, tien bac, cdng sire 

trong viec giai quyet nhirng vu an loai nay, 

tap trung vao viec giai quyet nhting vy an 

nghiem trgng, dap iing yeu cau kip thdi, 

nhanh chdng ciia cudc dau tranh phdng 

chdng tdi pham; gdp phan giai quyet tinh 

trang tdn dgng an va vi pham cac quy djnh 

ciia BLTTHS ve thdi han. Viec giai quyet vy 

an theo thu tuc rut gpn tao dieu kien de 

nhanh chdng khac phuc nhiing thiet hai do 

hanh vi pham tdi gay ra, gdp phan dam bao 

lgi ich Nha nudc, quyen va lgi ich hgp phap 

ciia td chiic va cdng dan; tiet kiem dugc thdi 

gian, chi phi cho nhirng ngudi tham gia td 

lung, giup hg nhanh chdng dn djnh cudc 

sdng va tham gia vao cac quan he phap luat 

khac. Tuy nhien, muc dich va y nghTa ciia 

thii tuc rut ggn chi thuc sy dat dugc neu vu 

an da ap dyng thu tuc riit gpn khdng phai 

chuyen sang thii tuc chung de giai quyet. Bdi 

vi neu vy an da ap dyng thii tyc rut gpn sau 

dd phai ap dyng thu luc chung de giai quyet 

thi khdng nhirng khdng rut ngan dugc ve 

thdi gian, khdng don gian dugc ve thii lyc 

ma tham chi cdn Iam cho trinh ty td tung keo 

* Giang vien chinh Khoa luat hinh su 
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dai va phirc tap hon so vdi vy an chi ap dyng 

thii luc chung de giai quyel. Vi vay, can cd 

bien phap han che nhtrng trudng hgp co 

quan lien hanh Id tyng phai ap dyng thii tuc 

chung de giai quyel vu an trudc dd da ap 

dyng thii luc riit ggn. , _.„ 

Theo ndi dung dugc quy dinh tai cac 

Dieu 318, khoan 2 Dieu 322, khoan 5 Dieu 

324 BLTTHS nam 2003, thu tyc rut ggn chi 

ap dung ddi vdi viec dieu tra, truy td va xet 

xir so tham. Viec xel xir phiic tham, giam 

ddc tham, lai tham ddi vdi vy an da xel xir so 

tham theo thii tyc rut ggn dugc tien hanh 

theo thii tyc chung. Trong trudng hgp tra hd 

so de dieu tra bd sung hoac tam dinh chi vu 

an thi vien kiem sat phai ra quyet dinh huy 

bd quyet djnh ap dyng thii tuc riit ggn va vu 

an dugc giai quyet theo thii tyc chung. O giai 

doan xet xir so tham, trong trudng hgp tra hd 

so de dieu tra bd sung hoac tam dinh chi vy 

an thi toa an chuyen hd so cho vien kiem sat 

va vy an dugc giai quyet theo thu tuc chung. 

Trong nhung Irudng hgp nay, dieu kien de 

ap dyng thii tuc rut ggn khdng cdn day dii, 

tinh chat ciia vu an da trd nen phirc lap, vi 

vay can ap dyng thii tyc chung de giai quyet. 

De han che trudng hgp phai chuyen sang ap 

dyng ihii tyc chung de giai quyet ddi vdi 

nhirng vu an trudc dd da ap dung thu tyc rut 

ggn thi phai han che nhirng trudng hgp tra 

hd so de dieu tra bd sung, lam dinh chi hoac 

dinh chi vu an; ban an, quyet dinh ciia toa an 

bi khang cao hoac khang nghj. De gdp phan 

dat dugc myc dich nay, chung tdi kien nghj 

sira ddi, bd sung mdt sd quy dinh phap luat 

ve thu tyc rut ggn nhu sau: 

1. Sira doi, bo sung quy dinh ve dieu 

kien ap dung thu tuc rut gon 

Theo quy djnh tai Diiu 319 BLTTHS, 

thii lyc rut ggn chi dugc ap dyng khi cd du 

cac dieu kien sau day: 

- Ngudi thye hien hanh vi pham tdi bj 

bat qua tang; 

- Sy viec pham tdi don gian, chimg cir rd rang; 

- Tdi pham dugc thuc hien la tdi pham it 

nghiem trgng; 

- Ngudi pham tdi cd can cudc, lai lich rd rang. 

Quy dinh ve dieu kien ap dyng thii tuc 

rut ggn tai Diiu 319 BLTTHS nam 2003 vl 

CO ban la thdng nhat vdi nhung quy dinh ve 

dieu kien ap dung thii tuc rut ggn trong cac 

van ban phap luat trudc day nhu Thdng tu 

ciia Thii tudng chinh phii sd 139-TTg ngay 

28/5/1974 hudng dan ve thii tuc dieu tra, 

truy td, xet xir cac vy an pham phap qua 

tang; Thdng tu cua TANDTC so lO-TATC 

ngay 8/7/1974 ve thu tyc rut ngan trong viec 

dieu tra, truy td, xet xir mdt sd vu an hinh su 

it nghiem trgng, pham phap qua tang, don 

gian, rd rang; Chi thj sd 954-CP ngay 

17/8/1974 ciia Bd cdng an hudng dan ve viec 

ap dyng thii tuc rut ngan ddi vdi cac vu an 

hinh su it nghiem trgng; Thdng tu lien nganh 

ciia TANDTC, VKSNDTC, Bd ndi vy sd 

I2/TTLN ngay 31/12/1990 hudng dan diiu 

tra, truy td, xet xir ddi vdi mdt sd loai tpi 

pham. NhCing quy dinh nay da dugc kilm 

nghiem qua thye tiln ap dyng, vl co ban la 

hgp li va kha thi. Tuy nhien, theo chiing tdi, 

quy dinh vl diiu kien ap dung thu tuc rut 

ggn tai Dieu 319 vin cin hoan thien hon. 

Thic nhdl, viec sir dung thuat ngir "ngudi 
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thye hien hanh vi pham tdi" tai khoan 1 va 

"ngudi pham tdi" d khoan 3 Diiu nay la 

khdng phu hgp vdi nguyen tic "khdng ai bi 

doi Id cd lpi vd phdi chiu hinh phgl khi chuu 

cd bdn dn kel tdi citu tod dn dd cd hieu luc 

phdp ludi" dugc quy djnh tai Diiu 10 

BLTTHS. Day khdng chi la nguyen tic td 

tung dugc Viet Nam va cac nudc tren the gidi 

ghi nhan ma cdn la mdt trong nhiing quyen co 

ban ciia cdng dan dugc quy dinh trong cac 

cdng udc qudc te nhu Tuyen ngdn the gidi ve 

nhan quyin ngay 10/12/1948 (Diiu 11); 

Cdng udc qudc le ve cac quyen dan su va 

chinh trj ngay 16/12/1966 (khoan 2 Diiu 

14).̂  ' Vao thai diem vien kiem sal xem xel 

dieu kien de ap dung thii luc rut ggn thi 

ngudi ma vien kiem sal ap dung thii tuc rut 

ggn ddi vdi hg chua bj coi la ngudi cd tdi. Vi 

vay, de dam bao nguyen lac td lung, dam 

bao quyen cdng dan, tranh nhiing dinh kien 

ciia CO quan tien hanh td tyng ddi vdi bj can 

cd the dan den nhiing sai lam lrong viec xac 

djnh su that ciia vy an, theo chiing tdi can 

thay cac thuat ngii "ngudi thuc hien hanh vi 

pham ldi" lai khoan 1 va "ngudi pham tdi" d 

khoan 4 Dieu 319 bang thuat ngii "bj can". 

Kien nghj sir dyng ttr "bj can" d Dieu 

319 BLTTHS nhu da trinh bay cd lien quan 

den viec quyet dinh ap dyng ihii lyc rut gpn 

quy djnh tai Diiu 320 BLTTHS. Dilu 320 

BLTTHS quy djnh viec ap dung thii tuc riit 

gpn dugc quyet djnh sau khi khdi td vu an, 

sau dd giri cho bi can hoac dai dien hgp phap 

ciia hg trong thdi han 24 gid ma khdng quy 

djnh phai khdi id bj can trudc khi ra quyet 

djnh. Theo chung tdi, trong trudng hgp pham 

tdi qua tang, sy viec pham tdi don gian, rd 

rang thi khi cd can cir khdi Id vy an ciing 

ddng thdi cd can cir khdi id bi can nen khi 

quyet dinh ap dyng thii tyc rut ggn phai la 

khi da khdi td bj can rdi, neu chua cd can cir 

de ra quyel djnh khdi td bj can thi khdng thi 

coi la sy viec don gian, rd rang de ap dyng 

thii luc rut ggn. Mat khac, neu sau khi quylt 

dinh ap dyng thii tuc rut ggn mdi khdi td bj 

can thi se khd dam bao thdi han giao quyet 

djnh ap dyng thu tuc rut ggn trong 24 gid 

theo quy dinh ciia phap luat, dan den vi 

pham thdi han id tung va phai chuyen sang 

giai quyet theo thii luc chung. Vi vay, 

chiing ldi kien nghi bd sung khoan 1 Dieu 

320 BLTTHS nhu sau: "Sau khi khdi td vu 

an, khdi td bj can, theo de nghi cua co quan 

dieu tra hoac xet thay vu an cd dii cac dieu 

kien quy dinh tai Dieu 319 ciia Bd lual nay, 

vien kiem sat cd the ra quyet djnh ap dung 

thii lyc rut ggn". Sau khi da khdi td bj can 

mdi xem xet viec quyet djnh ap dyng thii 

tuc rut ggn thi viec dting tir bj can d Dieu 

319 la hoan toan hgp Ii. 

Thic hai, khoan 4 Dieu 319 chi de cap 

dieu kien ngudi pham tdi cd can cudc, lai ljch 

rd rang. Theo chiing tdi quy djnh nhu vay la 

chua day dii ma can phai quy djnh them dieu 

kien "xac dinh de dang, nhanh chdng". Cd 

nhtrng ndi dung trong can cudc li lich ciia bi 

can la rd rang nhung de kiem tra, xac minh lai 

can nhieu thdi gian trong khi thdi han dieu 

tra, truy Id, xet xir lai rat ngan thi ciing khdng 

kha thi de ap dung thii tuc nit ggn. Neu vien 

kiem sat da quyet djnh ap dung thii tuc rut 

ggn, sau dd do viec xac minh li ljch bj can 
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can nhieu thdi gian nen vi pham thdi han 

dieu tra, truy td thi se la vi pham nghiem 

trgng thii tyc td tung; neu de dam bao thdi 

han ma viec dieu tra khdng day du thi lai cd 

the thieu nhtrng chirng cir khdng the bd sung 

tai phien toa. Ca hai trudng hgp deu dan den 

viec phai tra hd so de dieu tra bd sung va 

phai chuyen sang giai quyet theo thii tuc 

chung. Vi vay, viec quy djnh bd sung dieu 

kien xac dinh can cudc, lai ljch nhanh chdng, 

de dang la dieu kien phap li can thiet de han 

che viec phai chuyen tir thii tuc rut ggn sang 

thii tyc chung de giai quyet vu an. Trudc 

day, Thdng tu lien nganh ciia TANDTC, 

VKSNDTC, BNV sd I2ATLN ngay 31/12/1990 

ciing quy dinh viec "ke pham tdi cd can cudc 

rd rang; khdng can phai mat nhieu thdi gian 

de xac minh ve nhan than ciia hg" la mdt 

dieu kien de ap dung thii tuc rut ngan. 

Thie ba, phap luat hien hanh khdng quy 

dinh dieu kien phai cd sy ddng y ap dung thii 

tyc riit ggn ciia bj can va dai dien hgp phap 

ciia hg ma chi cd quy djnh ve quyen khieu 

nai ciia hg ddi vdi quyet djnh nay. Cd mdt sd 

y kien cho rang do van hoa phap li, mat bang 

hieu biet phap luat ciia nhan dan cdn nhieu 

han che nen viec dua dieu kien nay vao 

BLTTHS la chua thye sy phti hgp vdi thye 

te ciia Viet Nam hien nay.̂ ^* Ngugc lai, 

nhieu y kien cho rang can bd sung dieu kien 

ngudi thye hien hanh vi pham tdi ddng y lya 

chgn ap dung thii tuc rut ggn vi thu tyc rut 

ggn vdi viec riit ngan thdi gian va rut ggn 

mdt sd thu tuc td tyng nen phin nao anh 

hudng den quyen ciia bi can, bj cao, dac biet 

la quyen bao chira. Mat khac, se la khdng 

cdng bang neu mdt ngudi thuc hien hanh vi 

pham tdi it nghiem trgng, tinh chat don gian, 

rd rang lai bi xir li theo thii tuc it nhieu mang 

linh han che hon so vdi nhung trudng hgp 

pham tgi nghiem trgng, phirc tap. Tir dd, co 

the thay rang viec quy dinh bi can cd quyen 

lya chgn hinh thiic thdng thudng hay nit gpn 

ddi vdi vu an ciia minh la hoan toan can thiet, 

bdi quyen dugc xet xir vdi thu tuc day du theo 

luat TTHS la quyen co ban ciia cdng dan. 

Day la yeu cau can thiet de dam bao quyen 

con ngudi trong dieu kien xay dyng nha nudc 

phap quyen d nudc ta hien nay.̂  ^ Chiing tdi 

ddng y vdi quan diem va nhtrng lap luan nay 

va bd sung them mdt sd y kien de lam rd su 

can thiet phai quy djnh them dieu kien nay: 

Theo quy dinh tai khoan 3 Dieu 320 

BLTTHS, bj can hoac ngudi dai dien hgp 

phap ciia hg cd quyen khieu nai quyet dinh 

ap dung thu tuc nit ggn, thdi hieu khieu nai 

la ba ngay, ke ttr ngay nhan dugc quyet dinh. 

Khieu nai dugc giri den vien kiem sat da ra 

quyet dinh ap dung thu tuc nit ggn va phai 

dugc giai quyet trong thdi han ba ngay, ke tir 

ngay nhan dugc khieu nai. Quy dinh nay da 

phan nao dam bao quyen cua hi can va dai 

dien hgp phap cua hg ddi vdi viec ap dung 

thii tuc rut ggn, tuy nhien do la quyin cd tinh 

chat thy ddng trudc quylt dinh cua co quan 

tien hanh td tung ma khdng phai quyin lya 

chgn mdt each chu ddng. Dilu 320 BLTTHS 

khdng quy dinh rd vien kilm sat phai giai 

quyet nhu thi nao khi cd khilu nai ciia bj 

can va dai dien hgp phap ciia hg nen cd thi 

hieu la ndi dung khilu nai ciia bi can hoac 

dai dien hgp phap ciia hg cd thi dugc chip 
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nhan hoac khdng chap nhan. Trong trudng 

hgp chap nhan khieu nai, vien kilm^sat huy 

quyet djnh ap dyng ihii tuc rut gpn va vu an 

dugc chuyen sang giai quyel theo thii luc 

chung. Trong Irudng hgp khdng chap nhan 

khieu nai, vu an van dugc giai quyet theo thii 

luc rut ggn thi kha nang bj can hoac dai dien 

hgp phap ciia hg khang cao ban an so tham 

la rat cao. Khi bi can va dai dien hgp phap 

ciia hg da khdng chap nhan thii tuc rut ggn 

thi thdng thudng hg cting se khdng tin tudng 

vao kel qua ciia viec xet xir nen hg se tan 

dyng quyen khang cao cua minh de phan ddi 

ket qua xet xir ndi rieng cung nhu ket qua 

ciia qua lrinh td tyng theo thu tuc rut ggn ndi 

chung. Hau qua phap li ciia viec khang cao 

dan den viec phai xel xir phuc Iham vu an 

theo thu tuc chung, neu toa an cap phiic tham 

huy ban an so tham de dieu tra xet xir lai thi 

viec dieu tra xet xir lai ciing dugc lien hanh 

theo thii tuc chung. Nhu vay, trong ca hai 

trudng hgp chap nhan hoac khdng chap nhan 

khieu nai ve quyet dinh ap dung thii tyc rut 

ggn deu cd the dan den hau qua vy an phai 

chuyen sang giai quyet theo thii tyc chung. 

Se la hgp li hon neu nhu thay vi quy dinh 

cho bj can va dai dien hgp phap ciia hg cd 

quyen khieu nai quyet djnh ap dung thii tuc 

rut ggn bing quy djnh chi ap dung thii tyc rut 

ggn khi bj can va dai dien hgp phap ciia hg 

ddng y lua chgn giai quyet vu an bang thii 

tyc rut ggn. Trudc khi quyet dinh ap dung 

thii tuc rill ggn, co quan dieu tra thdng bao 

cho bj can va dai dien hgp phap ciia hp viec 

vu an thudc trudng hgp cd the ap dyng thii 

tuc rut ggn, giai thich rd cho hg ve thii tyc 

nay va quyen ciia hg trong viec lya chgn viec 

ap dung thii tyc chung hay thu tuc rut gpn de 

giai quyet vu an ma trong do minh la bj can. 

Luat TTHS ciia nhieu nudc cd ap dung 

nhiing thii luc cd tinh chat rut gpn thii tuc va 

rut ngan thdi gian (vdi nhirng ten gpi khac 

nhau va nhiing quy djnh cy the ciing khac 

nhau) cting coi viec bi can, bj cao ddng y lya 

chpn Ihii tuc dac biet dd la dieu kien khdng 

the thieu de ap dung. Vi du, Dieu 462 

BLTTHS Nhat Ban quy djnh yeu cau ciia 

cdng td vien yeu cau toa gian luge ra lenh xir 

phat theo thii tyc gian luge phai kem theo 

van ban ddng y ciia ngudi bi linh nghi;' ^ 

Dilu 314 BLTTHS Lien bang Nga quy dinh 

bi can cd quyen tuyen bd ddng y vdi ndi 

dung budc tdi hg va yeu cau ra ban an ma 

khdng can tien hanh xet xir va viec dua ra 

yeu cau la ty nguyen;*^^ thii tuc mac ca thii 

tdi d My va mdt sd nudc (thuc chat la thii tuc 

dac biet cd linh chat rut ggn theo trinh tu id 

lung khdng day dii) ddi hdi phai cd sy dan 

xep giiia bi cao, ngudi bao chira vdi co quan 

lien hanh td tyng; theo luat TTHS Italia, bj 

cao cd the yeu cau xet xir rut ggn, tham phan 

phai quyet djnh cd xet xir theo thii tuc nay 

hay khdng; theo lual TTHS Tay Ban Nha, 

chi ap dyng thii tuc rut ggn neu ca bj cao va 

cdng td vien ddng y vdi thii lyc nay'^'... 

Tir nhiing phan tich tren, chiing tdi kien 

nghj sira ddi, bd sung Dieu 319 BLTTHS 

nhu sau: "Dieu kien ap dyng thii tuc rut ggn: 

Thu tuc rut ggn chi dugc ap dyng khi cd 

dil cac dieu kien sau: 

1. Bj can bi bat lrong trudng hgp pham 

tdi qua tang; 
: lU:'"!- (!',> ;;• ,• ,,'. A : ! : j ; i j ill' 
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4. Bi can cd can cudc, lai lich rd rang, cd 

the xac dinh nhanh chdng, de dang. 

5. Bi can va ngudi dai dien hgp phap ciia 

hg ddng y lya chgn ap dyng thu tuc riit ggn". 

,,. 2. Bo sung quy dinh ve viec cc quan tien 

hanh to tung phai yeu cau doan luat su, uy 

ban Mat tran To quoc cir ngiroi bao chCra 

cho bj can, bi cao trong vu an khi ap dung 

thu tuc rut gon neu ho va dai dien hop phap 

ciia ho khong moi ngiroi bao ch&a 

Khi ap dung thii luc riit ggn, van de can 

dac biet quan tam la viec dam bao quyen bao 

chiia ciia bi can, bi cao. Khi thdi han dieu 

tra, truy td, xet xir rut ngan, viec bi can, bj 

cao chuan bj cho viec ty bao chira hay lien 

he va mdi ngudi bao chiia cho minh la rat 

khd khan va khd cd the can than, kT ludng. 

Quyen bao chCra ciia bi can, bi cao khdng 

dugc dam bao se anh hudng den viec giai 

quyet dung dan vu an ddng thdi Iam cho bj 

can, bj cao khdng yen tam, khdng thoa man 

vdi kel qua giai quyet cua toa an, de dan den 

viec khang cao phiic tham. Vi vay, viec dam 

bao quyen bao chiia lrong thii tuc nit ggn can 

phai dugc quy djnh hgp li. Chung tdi ddng y 

vdi quan diem cho rang "can coi day la 

Irudng hgp bat budc cd ngudi bao chiia tham 

gia vu an".' ' Day la mdt trong nhiing trudng 

hgp ma bi can, bi cao khdng cd day du dieu 

kien de cd the thuc hien day du quyen bao 

chira. Neu nhu bi can, bi cao chua thanh nien 

hoac cd nliugc diem ve the chat hoac tam 

than khdng day dii dieu kien ve mat chii 

quan de thye hien quyen bao chira thi bj can, 

bj cao bj ap dung thii tyc rut ggn khdng day 

dil dieu kien khach quan de thye hien quyen 

nay. Vi vay, theo chiing tdi, can bd sung quy 

djnh ve viec co quan tien hanh td tung phai 

yeu ciu doan luat su cir ngudi bao chCra cho 

bi can, bi cao trong vu an ap dung thu tuc rut 

ggn neu hg va ngudi dai dien hgp phap ciia 

hg khdng mdi ngudi bao chiia. Can bd sung 

mdt dilu rieng trong Chuong XXXIV 

BLTTHS vdi ndi dung: 

"Dilu 320b. Bao chiia 

Ngudi bao chiia do bi can, bi cao va ngudi 

dai dien hgp phap ciia hg lya chpn. Trong 

trudng hgp bj can, bi cao hoac dai dien hgp 

phap ciia hg khdng mdi ngudi bao chiia thi ca 

quan dieu tra, vien kiem sat toa an phai yeu 

cau doan luat su phan cdng van phdng luat su 

cir ngudi bao chira cho hg hoac de nghj iiy 

ban Mat Iran Td qudc Viet Nam, td chiic 

thanh vien cua mat tran cir ngudi bao chira 

cho thanh vien cua td chiic minh. Bi can, hi 

cao va dai dien hgp phap cua hg van cd quyen 

thay ddi va tir chdi ngudi bao chira". 

Ddng thdi bd sung them trudng hgp nay 

vao khoan 2 Dilu 57 BLTTHS: 

"c, Bj can, bi cao trong cac giai doan td 

lung cd ap dung thu tuc rut ggn". 

3. Quy dinh viec xet xir theo thii tuc riit 

gon do mot tham phan tien hanh khong co 

sir tham gia ciia hoi tham 

Theo luat TTHS ciia mgt sd nudc, viec 

xet xir theo thii tuc rut ggn don gian, nhanh 

chdng va thudng do mdt thim phan tiln 

hanh. Vl vin dl nay, cac nha khoa hgc phap 

Ii cua Viet Nam cdn cd nhiing y kiln khac 

nhau. Cd y kien cho ring phuong an nay la Ii 

tudng va rit tdt nhung chua thi ap dyng 
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trong dieu kien nudc ta hien nay vi vi pham 

nguyen tac xet xir tap thi va cdn nhilu han 

che, tieu eye trong xet xir.'^' Y kiln khac lai 

cho rang nen quy dinh viec xet xir theo thii 

tuc rut ggn chi do mdt tham phan xet xir de 

gian luge bdt thu tuc va quy dinh nhu vay 

ciing khdng vi pham nguyen tac xet xir cd 

hdi tham tham gia vi nguyen tac nay ciing cd 

ngoai le, khi xet xir phiic tham khdng bat 

budc cd hdi tham tham gia khi viec xet xir 

ddi hdi chat lugng cao. Tuy nhien can cd 

nhirng dieu chinh hgp Ii nguyen tac xet xir 

cd hdi tham tham gia va nguyen lac xet xir 

lap the cho phti hgp.'^' Chiing tdi ddng y vdi 

quan diem nay ddng thdi xem xel van de nay 

d khia canh khac, do la viec khdng cd hdi 

tham tham gia se gdp phan nang cao chat 

lugng xet xir. Dieu dd se han che viec ban 

an, quyel dinh ciia loa an bi khang cao, 

khang nghi, han che viec phai chuyen tir thii 

tyc rill ggn sang thii tuc chung de giai quyet 

vu an. Muc dich ciia viec quy dinh va ap 

dyng thii tuc rut ggn la nham giai quyel 

nhanh chdng vu an nhung van phai dam bao 

viec xir Ii dung dan vy an. Neu khdng dam 

bao chit lugng cdng tac xet xir thi viec ban 

an, quylt dinh ciia toa an bj khang cao, 

khang nghi la dieu khd tranh khdi. De dam 

bao chit lugng xet xir, mdt trong nhirng dieu 

kien co ban la nhirng ngudi tien hanh xet xir 

phai hiiu rd phap luat va linh thdng nhiing kT 

nang xel xir, yeu cau nay khd cd the ddi hdi 

d hdi thim. N I U hdi ddng xet xir so tham 

theo thii tuc nit ggn gdm mdt tham phan, hai 

hdi thim nhu quy dinh chung thi y kien ciia 

nhCrng ngudi khdng cd chuyen mdn, nghiep 

vy xet xir se chiem da sd trong hdi ddng xet 

xir, khd dam bao chat lugng xet xir. Vi vay, 

theo chiing tdi, viec quy dinh xet xir theo thii 

tyc rut ggn do mdt tham phan xet xir, khdng 

cd hdi tham tham gia la hgp li, khdng chi 

dam bao xet xir nhanh chdng ma cdn gdp 

phan dam bao chat lugng ciia hoat ddng xel 

xir, han che viec phai chuyen sang thii tuc 

chung de giai quyet do ban an, quyel djnh 

ciia toa an bi khang cao, khang nghj vi xet 

xir khdng dung./. 
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