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PHAM VI XET XtrPHUCniAM VE M M SlTvA OUYEN SÎ A BJiN AN SdTHAM 

Dl thye hien nguyen lac hai cap xet xir, 

Bd lual Id tung hinh su nam 2003 

(BLTTHS) da quy djnh hai thii tyc xet xir cu 

the la xel xir so tham (lai Phan thir ba - tir 

Diiu 170 din Diiu 229) va xet xir phuc tham 

(lai Phin thir lu - ttr Diiu 230 den Dieu 254). 

1. Pham vi xel xu phiic tham dugc quy 

djnh lai Dieu 241 BLTTHS vdi ndi dung: 

Tod dn cdp phiic thdm xem xel npi dung 

khdng cdo, khdng nghi. Neu xel thuy cdn 

thiet thi tod dn cdp phiic thdm cd the xem xel 

cdc phdn khdc khdng bi khdng cdo, khdng 

nghi cuu bdn dn. 

Quy djnh ve pham vi xet xir phuc tham 

nhu vay, neu dat trong mdi quan he vdi tinh 

chat ciia xel xir phiic tham ma BLTTHS da 

xac djnh lai Dieu 230, theo chiing ldi la chua 

chinh xac va khdng dam bao sy thdng nhat 

ngay trong chinh cac quy dinh ciia Bd luat 

nay, vi cac li do sau: 

Thie nhdl, theo quy djnh tai Dieu 230 

BLTTHS ve linh chat ciia xet xir phuc tham 

thi: "Xel xie phiic I hdm Id viec lod dn cdp 

tren Iruc liep xel xie lgi vu dn hodc xet lgi 

quyel dinh sa ihdm md bun dn, quyel dinh so' 

ihdm ddi vdi vu dn do chieu cd hieu hec phdp 

ludt hi khdng cdo hodc khdng nghi". Theo 

quy djnh nay, cd the hieu la trong trudng 

hgp ban an ciia loa an cap so tham chua cd 

hieu lye phap luat ma bj khang cao hoac 

khang nghj thi vu an se phai dugc xet xir lai 

chir khdng phai la dugc xet lai hoac xem xet 

TS. VU GIA LAM * 

lai. Tuy nhien, khi quy dinh ve pham vi xet 

xir phuc thim tai Diiu 241 BLTTHS, nha 

lam luat lai sir dyng cum tir "xem xet" de chi 

hoat ddng ciia hdi ddng xet xir phuc tham la 

chua chinh xac va nhat quan. Su chua chinh 

xac va nhit quan nay, theo chiing tdi khdng 

chi don thuan la ve cau chii. 

Thie hui, niu cho rang xet xir phuc tham 

la viec "xem xet" thi ddi tugng ciia viec 

"xem xet" nay chac chan se la vu an ma ban 

an so thim ddi vdi vy an ay bj khang cao, 

khang nghi chir khdng phai la ndi dung ciia 

khang cao, khang nghi nhu Dieu 241 

BLTTHS da xac djnh. 6 day, chac chan da 

cd sy nham Ian ciia nha lam luat ve ddi 

tugng ciia viec xet xir phiic tham nhung 

khdng dugc phat hien va siia chiia kip thdi. 

Do dd, da dan den sy khdng chat che trong 

quy djnh ciia dieu luat, de bi hieu sai, mac dti 

ngudi Iam luat, ngudi nghien ciru luat va 

ngudi ap dyng luat cd the de dang nhan thiic 

dugc ndi dung that sy ciia quy dinh nay ve 

ban chat. Tuy nhien, neu khdng sira chiia 

quy djnh chua chinh xac ndi tren, chung ta 

deu cd the giai thich mdt each logic rang ndi 

dung ciia Dieu 241 BLTTHS quy dinh trong 

trudng hgp cd khang cao hoac khang nghj 

toan bd ban an so tham thi khi xet xir phiic 

tham, toa an cap phuc tham se xem xet npi 

dung khang cao hoac khang nghi do, chii 

* Giang vien chinh Khoa luat hinh su 
Truang Dai hpc Luat Ha Npi 
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khdng phai la xet xir lai loan bd vu an ma ndi 

dung cua ban an so tham doi vdi vu an dd bj 

khang cao, khang nghj loan bd; khi cd khang 

cao hoac khang nghj mdt phin ban an so 

tham thi toa an cap phiic thim cd thi xem 

xel cac phan khac ciia ban an so thim khdng 

bj khang cao, khang nghj niu thiy cin thilt, 

chir khdng phai la xet xir cac phin khac eiia 

vu an ma d phan do, quyet djnh ciia ban an 

so tham khdng cd khang cao hoac khdng bj 

khang cao, khang nghj. 

Thie ba, can cir vao quy dinh tai Dieu 

230 BLTTHS ve tinh chat ciia phiic tham 

cung nhu can cir vao Diiu 20 BLTTHS vl 

nguyen tac hai cap xet xir thi toa an cip phuc 

tham chi xet xir ban an hoac phan ban an so 

tham chua cd hieu lire phap lual bj khang 

cao, khang nghj. Dieu nay cd nghTa la phan 

ban an chua cd hieu lyc phap lual nhung 

khdng bj khang cao, khang nghj hgp le theo 

quy djnh ciia phap luat td lung hien hanh thi 

sau khi het thdi han khang cao, khang nghj 

se cd hieu lire phap luat va khdng the la ddi 

lugng ciia xet xir phuc tham, cho dti d phan 

dd cd the toa an cap so tham xet xir chua 

diing dan. Viec xel xir ca phan ban an da cd 

hieu lyc phap lual nhu vay rd rang da vi 

pham quy djnh ve co sd phap li ciia thii luc 

phiic tham la thii tuc nay chi dugc thye hien 

khi cd khang cao, khang nghj. Quy dinh nhu 

vay chinh la sy mac nhien thira nhan rang dii 

khdng cd khang cao hoac khdng bj khang 

cao, khang nghi nhung mdt phan nao do ciia 

ban an so tham van bj xem xet lai va phan 

quyet ciia loa an cap so tham d phan dd cd 

the bi thay ddi ve ndi dung. Quy djnh nay 

lam giam di rat nhieu y nghTa ciia che djnh 

khang cao, khang nghj va it nhieu anh hudng 

den quyen va lgi ich hgp phap ciia ngudi 

tham gia td tyng cd lien quan. Vi du: Ngudi 

bj hai xet thay ban an da luyen ddi vdi bj cao 

pham nhieu tdi, trong dd cd tdi la chinh xac, 

cd tdi chua chinh xac nen da khang cao yeu 

cau ddi tdi danh nang hon hoac ap dyng hinh 

phat khac nang hon hoac nhe hon chi ddi vdi 

mdt hay mdt sd tdi trong vu an, neu loa phuc 

tham lai sira ban an ddi vdi cac ldi ngudi nay 

khdng khang cao va ciing khdng cd bat cir 

khang cao, khang nghi nao khac va ngudi bj 

hai khdng nhat tri vdi viec sira an dd ciia toa 

an phiic tham thi hp khdng dugc khang cao 

de yeu cau xet xir lai nira vi ban an phiic 

tham la chung tham (cd hieu lyc phap luat 

ngay sau khi luyen an). 

Vdi cac li do da trinh bay tren, chiing tdi 

cho rang can sira ddi Dieu 241 BLTTHS cho 

thdng nhat vdi quy djnh ve tinh chat ciia xet 

xir phiic tham la xet xir lai vu an ma ban an 

so tham bj khang cao, khang nghj bang each 

thay cum tir "xem xet" trong quy djnh lai 

Diiu 241 BLTTHS bing cum tir "xet xir lai". 

Ddng thdi, can cir vao ndi dung ciia khang 

cao, khang nghi de xac dinh pham vi xel xir 

lai ciia toa an cap phiic tham cho phti hgp 

vdi yeu cau ciia nguyen lac hai cap xel xir, 

dam bao linh dn dinh trong cac phan ciia ban 

an so tham da cd hieu lyc phap luat do 

khdng cd khang cao hoac khdng bi khang 

cao, khang nghj. Qua dd bao dam quyen va 

lgi ich hgp phap ciia ngudi tham gia td tung 

cd quyen va lgi ich phap li lien quan den vy 

an, lrong trudng hgp xet thay d cac phan 

khac ciia ban an khdng bj khang cao, khang 

nghi ed diem can phai xem xet, danh gia va 

quyet djnh lai cho phii hgp vdi quy dinh ciia 

phap luat. Chiing tdi cho rang ddi vdi nhting 

TAP CHi LUAT H O C S O 5/2010 47 



NGHIEN CCfU - TRAO DOI 

phan ciia ban an khdng cd khang cao hoac 

khdng bi khang cao, khang nghi, hdi ddng 

xet xir khdng the xem xet. Ngay ca trong 

trudng hgp d nhtrng phan dd cd nhiing diem 

neu xem xet se dan den viec giam nhe trach 

nhiem hinh su cho bi cao cd khang cao hoac 

dugc khang cao, khang nghj chir chua ndi 

den Irudng hgp vu an ddng pham nhung cd 

bi cao khdng khang cao hoac khdng bj khang 

cao, khang nghi de dam bao tinh dn dinh ciia 

ban an theo tinh than nguyen tac hai cap xel 

xir cting nhu hieu lyc ciia che djnh khang 

cao, khang nghj. Viec khdng xem xet cac 

phan Ichac ciia ban an khdng bj khang cao, 

khang nghj khdng cd nghTa la toa an phuc 

tham bd qua nhCrng sai lam, vi pham ciia toa 

an cap so,tham, vi phap luat van cdn quy 

djnh cac thii tyc td tyng hgp le khac de xet 

lai nhiing phan ban an da cd hieu lyc phap 

luat ay, dd la thii tuc giam ddc tham hoac tai 

tham. Toa an cap phuc tham cd the ghi nhan 

van de dd va kien nghj vdi ngudi cd tham 

quyen xem xel khang nghj de giai quyel theo 

thii luc giam ddc tham hoac lai tham. Vi 

nhirng li do neu tren, chiing ldi de xuat sira 

ddi, bd sung Dieu 241 BLTTHS nhu sau: 

Dieu 241. Pham vi xel xir phiic tham 

"Neu cd khang cao, khang nghj loan bd 

ban an so tham, toa an cap phuc tham xet xir 

lai loan bd vu an. Neu cd khang cao, khang 

nghi mdt phan ban an so tham, toa an cap 

phiic tham chi xet xir lai phan vu an cd lien 

quan den khang cao, khang nghj". v' 

2. Ve tham quyen sua ban an so tham 

ciia toa an cap phiic tham (quyen han cua hdi 

ddng xel xir phiic tham) quy djnh cy the tai 

Dieu 249 BLTTHS, theo dd hdi ddng xel xir 

phiic tham cd quyen sira ban an so tham theo 

hai hudng: hudng cd lgi hoac hudng khdng 

cd lgi cho bj cao vdi cac dieu kien cu the khac 

nhau. Ci day, chiing tdi chi de cap quyen siia 

ban an so tham theo hudng cd lgi cho hi cao. 

Sira ban an so tham theo hudng cd lgi 

cho bj cao la su can thiep true tiep vao ban 

an ma toa an cap so tham da tuyen, Iam thay 

ddi ndi dung cua ban an theo hudng Iam cho 

tinh trang ciia bi cao cd Igi hon so vdi tinh 

trang ciia bj cao tai ban an so tham. Theo 

quy djnh tai Dieu 249 BLTTHS, viec sira 

ban an theo hudng cd lgi cho bi cao hoan 

loan khdng phy thudc vao yeu cau cua khang 

cao, khang nghj ma phu thudc vao ket qua 

xel xir lai ciia hdi ddng xet xir phuc tham. Vi 

vay ddi vdi bj cao cd Idiang cao hoac bj 

khang cao, khang nghi dii khang cao, khang 

nghi theo hudng nao chang niia thi neu cd 

can cii hdi ddng xet xir phuc tham van co 

quyen sira ban an theo hudng cd Igi cho hp. 

Cy the, hdi ddng xet xir phuc tham cd quyen 

sira ban an so tham nhu sau: 

- Mien trach nhiem hinh sy hoac mien 

hinh phat cho bi cao; 

- Ap dyng dieu khoan Bd luat hinh su ve 

tdi nhe hon so vdi tdi ma cap so tham da ap 

dung. Vi du: Ap dyng khoan 2 Diiu 138 thay 

cho khoan 1 Dieu 133 ma toa an cap so tham 

da ap dung ddi vdi bi cao; 

- Giam hinh phat cho bi cao: La trudng 

hgp toa an cap phuc tham sira ban an so 

tham theo hudng rut ngin thdi han hinh phat 

so vdi thdi han hinh phat ma cip so thim da 

luyen, Vi du: Giam hinh phat tti ttr 5 nam 

xudng cdn 4 nam; 

- Giam mirc bdi thudng thiet hai so vdi miic 

bdi thudng ma toa an cip so thim da quylt 

djnh trong ban an. Vi du: Giam mirc bdi thudng 
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ttr 15 trieu ddng xudng cdn 10 trieu ddng...; 

- Chuyen sang hinh phat khac thudc loai 

nhe hon, vi du: Ap dyng hinh phat cai tao 

khdng giam giir thay cho hinh phat tii ma toa 

an cap so tham da tuyen; 

- Giii nguyen miic phat tti va cho hudng 

an treo. Day khdng phai la Irudng hgp giam 

hinh phat ban an so tham da luyen ma la 

Irudng hgp thay ddi bien phap dam bao chip 

hanh hinli phat lit, lir bien phap bat budc 

ngudi bi ap dyng loai hinh phat nay phai chap 

hanh hinh phat tai trai giam thanh bien phap 

mien chap hanh hinh phat tii cd dieu kien, vdi 

viec an dinh cho ngudi nay thdi gian thir 

thach nhat dinh, dudi sy giam sat, quan Ii 

giao due cua chinh quyen noi cu tni hoac co 

quan td chirc noi lam viec ciia ngudi nay. 

Chung ldi cho rang quy djnh ve quyen 

sira ban an so tham nhu tren la hoan loan 

phii hgp vdi muc dich ciia xet xir phuc tham 

la nham kiem tra tinh hgp phap va tinh cd 

can cir ciia ban an so tham, phat hien va sira 

chCia nhCrng sai Iam, vi pham trong viec ap 

dyng phap luat ve ndi dung, bao dam cac 

quyen va lgi ich hgp phap ciia ngudi tham 

gia td tyng, nhat la ciia bi cao. 

Tuy nhien, quy djnh tai khoan 2 Dieu 249 

BLTTHS ve viec "neu cd cdn cic, lod dn cdp 

phiic ihdm cd the gidm hinh phat hodc dp 

dung dieu khodn citu Bp ludt hinh su ve tpi 

nhe hon; giu nguyen mice hinh phgl tu vd cho 

hudng dn treo cho cd nhirng bi cdo khdng 

khdng cdo hodc khdng bi khdng cdo, khdng 

nghi" theo chiing tdi la chua that phii hgp. Bdi 

le, mac dii day la trudng hgp sira ban an so 

thim theo hudng cd lgi cho ngudi khdng khang 

cao hoac khdng bi khang cao, khang nghj 

nhung lai chira dyng nhieu diem bat hgp li 

nhu khdng phu hgp vdi ndi dung ciia nguyen 

tac hai cap xet xir ciing nhu tinh chat cua xet 

xir phuc tham va quy djnh ve hau qua ciia 

khang cao, khang nghi phuc tham. Cu the la: » 

Thic nhdt, nguyen tac hai cap xet xir quy 

dinh: ""Ban dn, quyel dinh sa ihdm khdng bi 

khdng cdo, khdng nghi trong thdi han do Bp 

ludt ndy quy dinh thi cd hieu luc phdp ludt. 

Ddi vdi bdn dn, quyel dinh sa thdm bi khdng 

cdo, khdng nghi thi vu dn phdi duac xet xie 

phiic thdm". Theo quy dinh ciia Dieu 22 

BLTTHS ve dam bao hieu luc ciia ban an va 

quyet djnh ciia toa an thi: "Bdn dn vd quyet 

dinh cua tod dn du cd hieu luc phdp ludt 

phdi duac thi hdnh vd phdi duac cdc ca 

quun, td chicc vd moi cdng ddn ton trong...". 

Trong trudng hgp "ddi vdi bdn dn, quyet 

dinh ciia tod dn dd cd hieu luc phdp lugt md 

phdt hien cd vi phgm phdp ludi hodc cd tinh 

tiet mdi thi duac xem xet lgi theo thii tuc 

gidm ddc thdm hodc tdi thdm". Theo tinh 

than cac dieu luat tren thi ban an hoac phan 

ciia ban an da cd hieu lyc phap luat se khdng 

la ddi tugng xet xir phuc tham nira, neu ban 

an hoac phan ban an dd bi phat hien cd vi 

pham phap luat nghiem trgng hay cd tinh tiet 

mdi cd y nghTa Iam thay ddi co ban ndi dung 

ciia ban an hay phan ban an dd thi tuy trudng 

hgp, ngudi cd tham quyen se khang nghj de 

xet lai theo thu tuc giam ddc tham hoac tai 

tham. Do vay, neu hdi ddng xet xir phuc 

tham lai dugc giao quyen xem xet va quyet 

djnh ddi vdi ca phan ban an khdng cd khang 

cao hoac khdng bi khang cao, khang nghi 

nhu hien nay la mau thuan vdi quy dinh 

trong cac dieu luat da phan tich d tren va cd 

ve nhu da it nhieu vd hieu hoa cac quy djnh 

ve giam ddc tham, tai tham. 
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Thie hai, Diiu 230 BLTTHS quy djnh ve 

tinh chat ciia xet xir phuc tham nhu sau: "Xel 

xic phuc thdm Id viec tod dn cdp tren true 

Hep xet xic lgi vu dn hodc xet lgi quyet dinh 

so ihdm md bdn dn, quyet dinh sa ihdm ddi 

vdi vu dn do chua cd hieu luc phdp ludi bi 

khdng cdo hodc khdng nghi". Do vay, ban 

an so tham hoac phan ciia ban an so tham 

khdng bi khang cao, khang nghi trong thdi 

han luat dinh duong nhien cd hieu luc phap 

luat va khdng the la ddi tugng ciia xet xir 

phuc tham. Neu cho phep hdi ddng xet xir 

phiic iham xem xel va quyel dinh (sira ban 

an) ddi vdi ca nhtrng phan ciia ban an so tham 

khdng cd khang cao hoac khdng bj khang 

cao, khang nghj (tire phan ciia ban an so tham 

da cd hieu luc phap luat) thi rd rang da Iam 

thay ddi ve co ban tinh chat ciia xet xir phuc 

thim quy dinh tai Diiu 230 BLTTHS. 

Thic bu, Dieu 237 BLTTHS quy dinh ve 

hau qua ciia viec khang cao, khang nghi nhu 

sau: "Nhieng phdn cua bdn dn bi khdng cdo, 

khdng nghi thi chua duac dua ra thi hdnh, 

trie irudng hap quy dinh tgi khoan 2 Dieu 

255 cuu Bd lual «a>'.*" Khi cd khdng cdo, 

khdng nghi ddi vdi lodn bp bdn dn thi lodn 

bp ban dn chua duac dieu ru ihi hdnh ". Theo 

quy djnh nay cd the hieu rdng ra rang phan 

ban an khdng bj khang cao, khang nghj thi se 

cd hieu lyc phap lual va phai dugc dua ra thi 

hanh. Viec xem xet ca nhung phan nay se 

lam giam di tinh nghiem minh ciia phap luat 

va sy tdn trgng tu phia cac ca nhan, co quan, 

td chirc cd lien quan ddi vdi gia trj va hieu 

lyc ciia ban an, quyet dinh ciia toa an. Ddng 

thdi, vdi viec md rdng pham vi xet xir phiic 

tham nhu vay khdng chi vi pham nguyen tac 

hai cap xet xir ma cdn cd the dan den sy tuy 

lien ttr phia toa an cap phiic tham (hdi ddng 

xet xir) trong viec thuc hien cac quy dinh ve 

tham quyen cua minh khi xet xir. 

Tir nhCrng li giai tren, chiing tdi cho rang 

de dam bao sy thdng nhat trong quy dinh ciia 

BLTTHS ve xet xir phuc tham, thye hien 

dung dan, cd hieu qua nguyen tac hai cap xet 

xu, dam bao phap che trong td tung va phii 

hgp vdi viec de xuat sira ddi pham vi xet xir 

phiic tham da neu d muc I tren day, viec bd 

quy dinh tai khoan 2 Diiu 249 BLTTHS vl 

quyen sira ban an so tham theo hudng cd Igi 

cho bj cao khdng khang cao hoac khdng bi 

khang cao, khang nghj la can thiet. Trudng 

hgp, khi xet xir phiic tham ma phat hien d 

nhiing phan nay cd nhCrng diem can xem xel 

lai vi cd vi pham phap luat nghiem trgng la 

can cir khang nghi quy djnh tai khoan Dieu 

273 BLTTHS hoac phat hien cd tinh tiet mdi 

la can cir khang nghi theo thii tyc tai tham 

quy dinh tai khoan Diiu 291 BLTTHS thi 

toa an cap phiic tham khdng sira phan ban an 

dd ma de nghi ngudi cd tham quyen xem xet 

khang nghj theo thii tuc giam ddc tham hoac 

lai tham. Tir nhtrng li giai tren, chiing tdi de 

xuit bd khoan 2 Diiu 249 BLTTHS vl 

quyen sira ban an so tham theo hudng cd lgi 

cho ca bi cao khdng khang cao hoac khdng 

lien quan den khang cao, khang nghi./. 

(l).Xem: Khoan 2 Diiu 255 BLTTHS quy djnh: 

"Trong trudng hop bi cdo dang bi tgm giam md toa 

dn cdp so- thdm quyel dinh dinh chi vu dn, khdng kel 

toi, mien trdch nhiem hinh su, miin hinh phgt cho bi 

cdo, hinh phgl khdng phdi Id tii giam hodc phgt tit 

nhung cho hudng dn treo hodc thdi hgn phgl tii bdng 

hodc ngdn han thai hgn dd tgm giam thi bdn dn hoac 

quyet dinh ciia tod dn duac thi hdnh ngay, mac du 

vdn CO the bi khdng cdo, khdng nghi". 
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