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ién doi taj san tir ngudi chidém hiru bit
hop phap la phuong thirc kién dan sy
dé bio vé quyén so hitu. D& doi duge tai san
tir ngudi chiém hiru khong c6 can cu phap
ludt phai thod man cac diéu kién do phap
ludt quy dinh. O nudc ta, trong mdi thoi ki
phat trién kinh té - x4 hoi khéc nhau thi didu
kién dé doi lai tai san khéng gidng nhau.
Trude khi ban hanh BLDS ndam 1995,
viéc kién doi tai san khdng c6 quy dinh nao
ma 4p dung theo nguyén tic chung duoc quy
dinh tai Piéu 27 Hién phap ndm 1980: “Nha
mwbc bdo hé quyén so hitu 1di san cia cong
ddn..."” Theo nguyén tic nay, néu tai san cia
ca nhin bi ngudi khac chiém hiru bt hop
phap, khéng phan biét viée chiém hitu d6 la
ngay tinh hay khdng ngay tinh, ngudi chiém
hiru khéng c6 cin ¢ phap ludt phat tra lai tai
san cho chu sé hiru. Nguyén tic nay bao vé
quyén s& hfru mdt cach tuyét dbi, chbng lai
moi hanh vi xdm pham tai san cua chu s& hiru.
Trong vigc doi lai tai san, thuomg lién
quan dén chu thé thi ba 13 ngudi chiém hiru
ngay tinh théng qua giao dich. Trudmg hop
ndy, chi s& hiru c6 quyén yéu ciu ngudi
ngay tinh tra lai tai san, vi chu s& hiru khéng
chuyén cho ngudi thtr ba con ngudi chiém
hiru ngay tinh bi ngudi chuyén giao tai san
Itra déi, cho nén cin phai bao vé 1¢i ich cua
ngudl ngay tinh nhung hinh thire bao vé

50

TS. NGUYEN MINH TUAN *

ngudi ngay tinh thé nao thi phap luat khong
quy dinh. Tuy nhién, trong thuc tién xét xt,
tod 4n d4 van dung nguyén tic chung vé béo
ho quyén s& hiru dé bao vé loi ich cua ngudi
ngay tinh. Néu chu s hiru doi lai tai san tir
ngudi ngay tinh thi cho phép ngudi ngay
tinh yéu cdu ngudi chuyén giao tai san phai
boi thuomg thiét hai.

Lan dau tién quy dinh vé doi lai tai san
dugc quy dinh Tai Didu 264 BLDS nim 1995:

“Chii 56 hitu, ngudi chiém hivu hop phdp
c6 quyén yéu cdu ngudi chiém hitu, ngudi sir
dung 13i san, nguoi dwpc loi vé 1ai san
khing cé cdn cwt phdp ludt déi véi tai san
thudc quyén so hiru hode quyén chiém hitu
hop phdp cia minh phdi trd lai tai san do,
trir truong hop quy dinh tai khodn | Diéu
255 cua Bé ludt nay”.

Thong thudng, ngudi chiém hitu khéng
¢O0 cdn cu phap luit 1a ngudi ¢d hanh vi
chiém hiru trai véi y chi cua chu s& hiru nhu
trdm cip, lam dung tin nhiém chiém doat tai
san... Ngoai ra, cdn mot sd truong hop khéc
nhu ngudi mua khdng biét 13 ngudi ban
khdng ¢6 quyén dinh doat i san cho nén
hanh vi cia nguoi mua 1 khéng c6 can cir phap
luét nhung ngay tinh. Trudmg hop nay, ngudi
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mua phai tra (ai san cho cht s& hitu va ¢6 quyén
yéu cAu ngudi ban bdi thudmg thiét hai theo quy
dinh tai Diéu 147 BLDS nam 1995,

Theo tinh thén cia Piéu 264 BLDS nam
1995, ngudi chiém hiru, sir dung, duge lgi vé
tai san khéng c6 can cr phap luft trai voi y
chi cua chi s& hiru hosic ngudi chiém hiru
hop phap phai tra lai tai sin. Hanh vi chiém
hitu khong c6 can cir phap luat duoc thé hién
qua c4ac trudng hop sau:

- Hanh vi chiém hiru khéng c6 cin ci
phap luat khéng ngay tinh nhu trém cép, cudp
gidt... Hoac hanh vi chiém hiru ban diu 1a c6
cdn ¢ phap ludt nhu thng qua hop dong, nhit
duoc tai san danh roi, bd quén, duge loi tai
san... nhung khong tra lai tai san cho chu sd
hiru, cho nén hanh vi thuc té chiém hiru tai san
12 khéng co6 cén ¢ phap luét.

- Chu sé hitu chuyén tai san cho ngudi
khac thong qua giao dich cho mugn, gin
gitr... ngudi chiém hiu hop phap khéng
chuyén tai san cho ngudi thi ba nhung
ngudi thi ba thyuc 1 dang chiém hitu tai san.

- Chii s& hitu chuyén tai san cho nguoi
chiém hiru hgp phap, nguoi chiém hiru hop
phap chuyén tai san cho ngudi thir ba khong
duge sy déng y cta chi s hitu. Trudng hop
ndy, ngudi thir ba c6 thé ngay tinh hoic
khdng ngay tinh nhung viéc chiém hiru trai
vai y chi cua chi sé hitu.

Céc truong hop trén, xét v& mat ¥ chi
chl quan ciia chi s& hiru hodc ngudi chiém
hitu hgp phép, néu ho khéng chuyén tai san
cho ngut khéac hodc khong cho phép nguoi
khéc chiém giir tai san thi nguoi thuc
chiém gii¥ tai san phai tra tai san cho chu s&
hitu hodic ngudi chiém hiru hop phap.
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Nhu viy, theo Piéu 264 BLDS nim
1995 didu kién d& doi lai tai san 1a nguoi
chiém hiru tai san trai véi y chi cda chu sé&
hitu hodc ngudi chiém hiry hop phap.

BLDS nam 1995, dugc xdy dung vao
giai doan ddu cua thoi ki ddi méi, Nha nudc
ta dang xdy dyng va hoan thién hé théng
phap luat XHCN, trinh d3 hiéu biét va y thice
phap ludt ctia nhan dan chua cao, nén kinh té
cua nudc ta trong tinh trang kém phat trién
cho nén phap ludt phai bao vé quyén cia chu
s¢ hitu, tranh viéc lam dung tin nhiém dé
chiém doat tai san cia ngudi khac, nhu cic
trrdmg hop ngudt mugn, ngudi thué tai san

ban cho ngudi thir ba. Nhitng trudong hop

ndy, chi s& hitu khé 6 thé yéu ciu ngudi
chiém hiru hop phap bdi thudng thiét hai, vi
vy, phap ludt quy dinh ngudi chiém hiru
khoéng c6 can cur phap luit ngay tinh hoic
khong ngay tinh déu phai tra lai tai san cho
ch s hiru.

Trong viéc doi lai tai san, néu lién quan
dén nguoi thir ba thi cAn phai xem xét hanh
vi cua ngudi thir ba la ngay tinh hay khéng
ngay tinh dé bio vé quyén loi cho ngudi
ngay tinh. Trudng hgp ngudi thir ba tham gia
giao dich ma khdng biét hoic khong thé biét
ngudn gbc tai san 14 bit hop phap, thi hanh
vi d6 la ngay tinh, vi véy phép luit cho phép
ngudi thir ba ngay tinh ¢6 quyén yéu céu
ngudi chuyén tai san phai bdi thuong thiét
hai theo Piéu 147 BLDS nam 1995:

“Trong truomg hop giao dich ddn su vé
hiéu nhung tai san giao dich dwge chuyén
bang mét giao dich khdc cho ngudi thir ba
ngay tinh, thi giao dich véi ngudi thir ba van
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c6 hiéu lwe: néu tdi san giao dich bj tich thu
sung qui nha rieoc hodc trd lai cho nguoi co
quyén nhdn tai san 36 thi nguoi thir ba cé
quyén yéu cdu ngudi xdc ldp giao dich voi
minh boi thuong thiét hai”.

Theo quy dinh trén, ngudi thr ba khong
truc tiép tham gia giao dich véi chu s& him
tai san. Ngudi chuyén giao tai san cho nguoi
thir ba da tham gia vao giao dich truge d6 dé
O tai san va giao dich nay da bi vo hiéu, néu
ngudi thir ba ngay tinh thi dugc phap ludt
bao vé trong cac trudng hop sau:

Thir nhdt, truémg hop giao dich v6 hiéu
nhing tai san da chuyén cho ngudi thu ba
ngay tinh, thi giao dich véi ngudi thir ba vin
¢6 hiéu lue, ¢6 nghia 14 ngudi thir ba tro
thanh chi s¢ hitu tai san. Trudng hop nay
xay ra khi chu s& hiru da dugc bdi thuong
toan bd thiét hai trude khi phat hién nguoi
thir ba dang chiém hiru tai san cta minh, vi
vy khong cin thiét bude nguoi thir ba tra lai
tai san cho chu s¢ hiru.

Thir hai, néu tai san do bi sung cong thi
ngudi thit ba cé quyén yéu cdu ngudi chuyén
giao tai san bdi thudng thiét hai.

Thir ba, néu chu so hitu chua dugce bdi
thuong thiét hai ma phat hién tai san cda
minh dang bi ngudi thir ba ngay tinh chiém
hiru thi chd s& hiru ¢6 quyén yéu céu ngudi
thir ba tra lai tai san va nguoi thir ba c¢é
quyén yéu cau ngudi chuyén giao tai san bdi
thudmng thiét hai.

Nhur vy, Diéu 147 khong diéu chinh cac
trudng hop ngudi ngay tinh chiém hiru tai
san do bi trém cz"ip, do ngudi khac tham 6 ma
c6... Mat khac, phuong thirc bao vé quyén
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lgi cua ngudi ngay tinh trong cac trudng hop
nay chwa dugc quy dinh trong BLDS nam
1995, vi vay can phai 4p dung twong tu phap
luat theo Diéu 14 BLDS nim 1995 dé bao vé
ngudi ngay tinh.

Pé khic phuc nhimg bat cap trén, BLDS
nam 2005 khong nhimg bio vé quyén cua
chu s¢ hitu ma con bao vé lgi ich cua nguoi
thir ba ngay tinh trong giao dich va céc¢ quan
hé dan su khac. Diéu 256 quy dinh:

“Chii 56 hivu, nguoi chiém hivu hop phdp
co quyén yéu cau nguoi chiém hiru, nguoi sie
dung tai san, nguoi dwoc loi vé tai sdn
khong co cdn cir phdp ludt doi véi tai san
thu(ﬁc. quyén so hitu hodc quyén chiém hiru
hop phdap cua minh phdi tra lai tai san do,
trir trucmg hop quy dinh tai khoan 1 Diéu
247 cua B3 ludt nay. Trong truong hop tai
san dang thudc sw chiém hiru cia nguci
chiém hitu ngay tinh thi dp dung Diéu 257 va
Diéu 258 ctia BS ludt nay”.

Theo quy dinh trén, ngudi chiém hiu
khéng c6 cin cir phap ludt phai trd lai tai san
cho chu sé& hitu hodc ngudi chiém hiru hop
phap. Ngoai ra, theo quy dinh tai Diéu 257
néu ngudi chiém hiru tai san ngay tinh thong
qua giao dich khong c6 dén bu véi ngudi
khdng c6 quyén chuyén giao tai san thi phai
tra lai tai san cho chu s& hiru hodc ngudi
chiém hiru hgp phap. Nguoc lai, néu ngudi
chiém hiru tai san ngay tinh théng qua giao
dich cé dén b thi khong phai tra lai tai san
cho chu s& hitu, boi vi theo trach nhiém dan
sy do vi pham nghia vu, chu s& hiru di
chuyén giao tai sdn cho ngudi khic bing mot
giao dich thi ngudi chiém hiru hop phap phai
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chiu trach nhiém theo hop déng véi chi sé
hiru khi chuyén dich tai san cho ngudi thir
ba. Tuy nhién, trudng hop ngudi thir ba ngay
tinh ¢o tai san thong qua giao dich khéng
dén by, néu phai tra lai tai san cho chu s&
hiru thi ciing khong bj anh hudmg gi dén lgi
ich cia minh, cho nén phap luit cho phép
chi s& hiru doi lai tai san. Nguge lai, néu
ngudi thir ba ngay tinh ¢d tai san théng qua
giao dich c¢6 dén bu thi khong phai tra lai tai
san, chu s& hitu ¢co quyén kién doi nguoi
chiém hiru hop phap bdi thuong thiét hai.
Quy dinh nay dya trén céc can clr phap li va
e ticn sau:

V& mat phap li, khi chu s& hitu chuyén
dich tai san cho ngudi khac thi gira cha s¢
hitu va ngudi thir hai phét sinh mdt nghia vu
dan sy, néu ngudi chiém hiru hgp phap vi
pham nghia vu khdng tra lai tai san thi phai
chiu trach nhiém dan sy do vi pham nghia vu
dbi v6i chit s& hiru,

Vé mat thuc tién, ngudi thi ba tham gia
giao dich khéng biét hodc khong thé biét tai
san d6 1a cua cha s& hitu, cho nén hanh vi
cha ngudi thir ba la ngay tinh, vi vdy phap
ludt cin bao vé loi ich ciia ngudi ngay tinh,
cho phép xac 14p quyén s hiru voi tai san.

V3y, theo Diéu 257 BLDS nam 2005 chu
s& hitu ¢6 quyén doi lai dong san khdng phai
dang ki quyén s¢ hitu tir ngudi chiém hiu
khéng c6 cin cir phap ludt trong cac trudng
hop sau:

- Vit roi khoi cha s¢ hitu hodc ngudi
chiém hiru hop phép ngoai y chi cta he (chu
so hira hodc ngudi chiém hiru hgp phap
khéng chuyén giao tai san).
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- Ngudi chiém hiru tai san ngay tinh
thdng qua giao dich khéng dén bu.

D6i voi dong san phai ding ki quyén so
hiru hoic bat déng san thi tuy timg trudng
hop cu thé phap luét cho phép chi s& hiru
duge doi lai tai san tor ngudi chiém hiru
ngay tinh.

Thong thuong, chi s¢ hiru ¢6 quyén doi
lai ddng san phai ding ki quyén s& hiru hodic
bt ddng san tir ngudi chiém hiru khéng c6
can ctr phap luit khong phan biét viée chiém
hitu ngay tinh hodc khéng ngay tinh. Tuy
nhién, mdt s6 truomg hop phap ludt cho phép
ngudi ngay tinh c6 quyén s& hiru dbi voi tai
san, d6 1a truomg hop ngudi thir ba chiém
hitu ngay tinh nhén dugc tai san thong qua
ban diu gia hoic giao dich véi ngudi thir ba
ma theo ban an, quyét dinh ciia co quan nha
nude c6 thdm quyén 1a chi so hiru tai san
nhung sau d6 ngudi nay khong phai la cha
tai san do ban an hodc quyét dinh bi huy
hodc bj stra ddi thi chu s¢ hitu khong cé
quyén doi lai tai san. Trudng hop nay, nguoi
ngay tinh c6 tai san thong qua giac dich hop
phép, vi ngudi ban, ngudi chuyén giao c6
quyén dinh doat ta1 san, cho nén lam phat
sinh quyén s& hitu ciia ngudi 6 tai san thdng
qua giao dich. Quy dinh nay nhim bao vé
quyén va l¢i ich ciia ngudi ngay tinh trong
céc tredmg hop tod 4n hodc ngudi ¢6 thim
quyén ra quyét dinh khong dung phap luat
hodic ¢6 hanh vi ¢b ¥ lam trai vi loi ich cia
ngudi duge céng nhidn 1a cha so hi.
Trudng hop, néu ban an hodc quyét dinh d6
gay ra thiét hai thi chu s& hiru ¢6 quyén kién
co quan nha nuée hodc co quan tién hanh t&
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tung bdi thudng thiét hai theo Didu 619 hoic
Pidu 620 BLDS.

Biéu 257 va 258 BLDS nam 2005 diéu
chinh giao lwu dan sy phit hgp hon véi co
ché thi trudng, tac hanh lang phap li cho céc
giao dich dan sy phat trién &n dinh, bao vé
dugce quyén cua cht s hiru va lgi ich ngudi
chiém hitu ngay tinh. Mic khac, quy trich
nhiém déin su cho co quan nhd nudc va toa
4n néu can bo, cong chire hojic thAm phan do
trinh do chuyén mén yéu hodc do hanh vi cd
y lam trai cong nhén quyén sé him cho ca
nhin, té chirc thi co quan nha nudc hodc 10a
an phai chiu trdch nhiém dan su theo quy
dinh cia phap luat.

Quyén s¢ hiru la quyén kinh té quan
trong cua con ngudi, vi vdy phap ludt cua
cac qubc gia ddu quy dinh cac phuong thirc
bao vé quyén sé hiru gibng nhau. Tuy nhién,
do didu kién chinh tri, kinh té, x3 hdi cla céc
quéc gia khac nhau cho nén ndi dung céc
phuong thirc thirc kién dén sy cé nhimg
diém khac biét.

BLDS cta Lién bang Nga nim 1994,
Chuong 20 quy dinh bao vé quyén sé hiru va
cac vét quyén khac.tV

Diéu 301 quy dinh vé yéu cdu doi tai san
tir ngudi chiém hiru khéng c6 cin cir phap
luit. Theo ndi dung didu luit nay, chi s&
hiru ¢6 quyén doi tai san tir ngudi chiém hiru
khoéng ¢6 can cir phap ludt. Day 1a quy dinh
mang tinh nguyén tic bao hd quyén cia chi
s& hitu khi ngudi khéc chiém gii tai san ctia
minh bét hop phép.

Diéu 302 quy dinh vé doi tai san tir ngudi
chiém hiru khong cin cir nhung ngay tinh.
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Khoan 1 Diéu 302 quy dinh cha s¢ him
¢6 quyén doi lai tai san néu chii s¢ hiru hoiic
ngudi duge chi s¢ hiru chuyén cho danh roi
hodc bi méit trém hodc ngudi khac chiém
hiru bing cac phuong thic trai voi ¥ chi cla
cht so hiru hodc ngudi chiém hiru hop phap.

Quy dinh nay tuong tu nhu Diéu 257
BLDS Vi¢t Nam nidm 2005 trong cac truong
hop vét roi khdi chi so hitu hodc ngudi
chiém hiru hgp phap ngoai y chi thi cha s
hiru hosic ngudi chiém hima hop phap c6
quyén yéu cau doi lai tai san.

Khoan 2 Diéu 302 quy dinh nguoi chiém
hitu ngay tinh théng qua giao dich khong
dén bi thi phai tra lai tai san cho chu s& hitu.
Nhu véy, c6 thé hiéu nguoc lai 12 ngudi ngay
tinh théng qua hgp dong c6 dén bu thi khéng
phai tra lai tai san cho chu s& hiru.

Khoan 3 Diéu 302 quy dinh dbi vdi tién
va gidy t& ¢6 gia thi chit s& hiru khong duge
yéu cdu ngudi chiém hiru ngay tinh tra lai.
Bai 18, tién va gidy to co gia 1a cong cu
thanh toan trong cic giao dich nén cin phai
giit 6n dinh c4c giao luu dan sy, thuong mai.
Mat khac, tién va gidy t& ¢ gia 1a vit cling
foai, vi vdy khong cén thiét phai tra lai sb
tién hoac gidy t& ¢6 gia d6 ma chu s& hiru ¢
quyén yéu cau bdi thudmg thiét hai tir ngudi
da chuyén cho nguoi thir ba ngay tinh.

Qua ndi dung cua hai diéu ludt trén cho
thdy nhimg diém tuong ddng va khac biét
gifra hai BLDS cua Viét Nam va Lién bang
Nga vé kién doi tai san.

Diém giéng nhau:

- Cho phép chii s hiru doi lai tai sin néu
ngudi chiém hiru khong c6 cin cir phap lut,
khéng ngay tinh.
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- Nguoi ngay tinh khéng phai tra lai tai
san cho chii s& hiru néu théng qua giao dich
c6 dén bu.

Piém khac nhau;

- BLDS Lién bang Nga khong phan biét
viéc d0i lai dong san phai ding ki quyén s&
hiru va bat dong san véi dong san khéng
phai dang ki quyén so hiru. Viée doi lai tai
sdn cdn cu vao y chi cuia chu sé& hitu, nguoi
chiém hiru hop phap va hanh vi cia ngudi
thuc té chiém hiru tai san la ngay tinh hay
khdng ngay tinh.

- Trong quy dinh v& doi lai tai san c6 sy
phan biét gitra tién, gidy 1o ¢ gid va cac tai
san khac, néu ngudi chiém hiru ngay tinh dbi
v6i tién va gidy t& c6 gia thi khong phai tra
lai chu s& hitu. Pay la quy dinh riéng cua
BLDS Lién bang Nga ma BLDS cia cac
nuéce khong dé cap.

Trong BLDS cua Cong hoa Phap,?
quyén s& hiru duoc quy dinh tai Quyén thir
hai, gdm bdn Thién. Tuy nhién, trong Quyén
hai khdng quy dinh vé bao vé quyén s& hiru.
Phuong thirc bao vé quyén s hiru duge quy
dinh tai Thién th hai muoi - Théi hiéu va
chiém hiru.

Diéu 2229 quy dinh dé hudng thoi hidu
chiém hitu phai lién tuc khong bj gian doan,
phai yén dn, cdng khai, minh bach va dugc
thuc hién bdi danh nghia 1a chu s¢ hitu.

Diéu 2229 khéng quy dinh v& chiém hitu
ngay tinh, tuy nhién nguoi chiém hitu phai
chiém hiru boi danh nghia cha sé hitu, trén
thue € duoc coi nhu cha s& hitu, Quy dinh
nay gidbng nhu viée chiém himu ngay tinh
trong luit dan sy Viét Nam.
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Diéu 2265 quy dinh ngudi ngay tinh xac
l3p quyén s& hiru ddi voi bét dong san da
mua la 10 ndm s€ trd thanh. cha s& hitu do ap
dung thoi hiéu néu ngudi chi so hiru thue sur
ctia bt ddng san cu trit trong dia phan quan
hat cua toa phic thdm noi c6 bit dong san va
sau 20 nam néu chu s¢ hiru cu tra ngoai
quan hat. Nhu vy, néu ngudi mua ban bit
déng san ngay tinh thi duge xac lap quyén sé
hiru dbi véi vat mua nén chu s& hitu khéng
doi lai vat duge. Nguoc lai, ngudi mua chua
du thoi han x4c 1dp quyén s& hiru thi phai tra
lai tai sdn cho chi s& hiru. Diéu ludt cling
khong quy dinh viéc mua ban theo phuong
thirc nao (d4u gi4..), bdi vi ddy Ia trudong hop
dac biét x4c 1ap quyén s& hitu.

Thong thudng thoi hidu khéi kién déi
véi tai san hoac quyén nhén thin déu la 30
nam, tuy nhién truémg hop mua ban ngay
tinh bat dong san 13 10 nim thi xdc lap
quyén s& hiru.

Diéu 2279 quy dinh ngudi danh mét
hodc da bi ldy trdm vat thi ¢6 thé doi lai tir
ngudi dang giilt trong théi han 3 nam ké tur
ngay mét vat, ngudi gilr vt c6 thé kién doi
ngudi dd chuyén nhuong vt cho minh.
Trudng hop nay ngudi dang thue té gitr vt
1a ngay tinh, cho nén theo thoi hiéu xac lap
quyén s& hitu 12 3 nam. Do vdy trong thoi
han 3 nam ké tir ngdy mét vat, chii s& hiru ¢6
quyén doi lai vét tir ngudi chiém hitu ngay
tinh va ngudi ngay tinh c6 quyén doi tién
mua tu ngudi ban cho minh.

(Xem tiép trang 64)

{1).Xem: B¢ ludt dan sy Lién bang Nga nam 1994,
{2).Xem: B& luét dan sir Cong hoa Phap nim 1804,
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phdp ludt c6 lién quan”. Bén canh d6, khoan
2 Didu 23 Mau hudng dan xay dung didu 18
hop tac x ban hanh kém theo Nghi dinh s&
77/2005/ND-CP quy dinh:

“I. Cdc tranh chdp kinh doanh, thuong
mai, lao dong... phat sinh trong ngi bé hop
tgc xd@ duoe giai quyét trén co so hoa gidi
gifta xd vién voi nhau va gitta xd vién voi
hop tic xd theo nguyén tdc binh dang, hop
téc; truong hop khdng gidi quyét dwgc thi
trinh dai héi xa vién xem xét, quyét dinh.

2. Trucng hop dai héi xd vién khdng gidi
quyét diepc tranh chdp thi dé nghi toa én nhdn
ddn o thdm quyén gidai quyét tranh chdp do”.

Trén thuc té, cac hop tac x3 khi xdy
dyng diéu 18 d3 tan thu quy dinh nay, do
vdy cac x4 vién bi khai trir ¢6 quyén khoi
kién ra toa 4n dé giai quyét tranh chip cla
ho vdi hop tac x4, sau khi dai hoi xd vién
khéng giai quyét dugc tranh chép nay.

Tir nhimg vién din trén, c6 thé két ludn
day ciing khong phai la tranh chip lao dong
hay vu kién hanh chinh ma theo quy dinh tai
diém b tiéu muc 1.1 muc | Phén I Nghi
quyét ciia Hoi ddng thdm phan Toa an nhan
din t6i cao s& 01/2005/NQ-HPTP ngiy
31/3/2005 thi day ciing la loai tranh chip vé
dAu tr gifta ngudi gdp von 1a ¢4 nhan khong
¢6 ding ki kinh doanh véi té chire khéng c6
dang ki kinh doanh nhung ca hai déu nham
muc dich lgi nhudn thude thdm quyén gid
quyét cia toa kinh t& (d6i vai cac clp toa an
co toa chuyén trach). Mac du khoéng phai la
&n kinh doanh, thuong mai quy dinh tai Diéu
29 BLTTDS nhung ban an, quyét dinh ciing
van phai ki hiéu la kinh doanh thuong mai./.

(1).Xem: Khoan 1 Piéu 29 BLTTDS.
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BAO VE QUYEN SO HUU... (tiép theo
trang 53)

Piéu 2280 quy dinh, nguoi dang gii vt
ctia nguodi khac bi mat ma da mua vat d6 &
cho, hoi cho, ban déu gid thi chl s& hiru chi
co quyén 14y lai vat bang cach tra cho ngudi
giit vt s& tién dd mua. Ngoai ra, diéu ludt
nay con quy dinh, ngudi cho thué muén doi
lai dong san cho thué di bi chuyén dich ma
khéng c6 sy ddng ¥ clia minh thi phai tra cho
ngudi mua sb tién da mua ddng san do.

Theo quy dinh cia Diéu 2280 néu ngudi
ngay tinh mua théng qua ban déu gi4, tai hoi
chg chua duoc xac lidp quyén sé hiru theo
thoi hiéu thi chit s& hitu chi ¢6 thé 1dy lai tai
san bing phuong thic mua lai tai san do.
Quy dinh nay phdl hop véi thuc té, bai 18
ngudi mua qua dau gia, hoac trong hoi chy
thi khong budc phai biét ngudn gbe tai san co
hop phap hay khong, vi d6 la cudc mua ban
céng khai noi cong cdng ma ai cling c6 thé
mua va ban, vi thé & dam bao cho cac giao
lwu dan sy thong thoang, én dinh thi cin phai
bao vé€ ngudi mua ngay tinh.

Céc quy dinh trong BLDS cua Cong hoa
Phap cén cir vao y chi cua ngudi chu s hitu,
hanh vi cua ngudi cd vat va thoi hiéu xac lap
quyén s& hitu dé bao vé quyén va loi ich cia
chu s& hitu va ngudi ngay tinh. Pay 13 cac
quy dinh hop tinh, hop li dam bao lgi ich cua
cac chii thé trong giao luwu dén su.

Bao vé quyén sd hiru 13 trach nhiém cua
cac nha nudc ddi véi céng dan va cac tb
chire, tuy nhién mdi qudc gia c6 phuong thirc
bao vé riéng. M&i phuong thirc d6 déu ton tai
diém manh va yéu, néu két hop duge cac
phuong thirc trén thi quyén s hiru s& dugc
bao vé co hiéu qua va toan dién./.

TAP CHI LUAT HOC SO 4/2008



