
NGHIEN .COU - TRAO OOI 

M^T Sd V JN OE VE SI/ THAM GIA TRANH TÎ HG CI )A NGUdi Bj HAI VA NGUYIN DON DAN $1/ 

TAI PHIEN TOA HiNH SI/SO THAM THEO YEU CAU Ciil CACH TU PHiiP 

• y . i , i:-' . '•: J; a, :-

Qui trinh tranh tyng tai phidn toi hinh sy 

so tham (HSST) eo nhidu ehu thd tham 

gia nhu chii thd cua chirc nang bupc tpi (vidn 

kidm sal, ngudi bj hai, nguydn don din sy...) 

vi chii thd ciia chirc nang bio chiia (ngudi 

bio chiia, bj cio, bi don din sy...). Trong cic 

chu the eiia chirc nang bude tpi, ngudi bj hai 

(NBH) vi nguydn don din sy (NDDS) la 

nhiing chu thd bi thidt hai do tpi pham giy 

ra, hp gap khd khan kh6ng nho trong viec 

tham gia t6 tung (TGTT) dd bio vd quydn vi 

Igi ich hgp phap ciia minh, Ii mgt trong 

nhiing d6i tugng de bj xim pham quyen con 

ngudi trong TTHS. Trong thyc tidn, khdng it 

trudng hgp NBH vi NDDS tham gia tranh 

tung tai phidn toi HSST chi Ii hinh thirc. 

Trong thdi gian qua NBH vi NDDS trong 

TTHS chua dugc cic nhi lim luit, cic nhi 

nghidn cim eiing nhu nhung ngudi boat dgng 

thyc tien chu trpng dung mire. Bii vidt niy 

dua ra khii nidm tranh tyng tai phien toi 

HSST, chung minh NBH vi NDDS li chu 

thd ciia chirc nang bupc tpi, trinh biy sy 

tham gia tranh tyng ciia NBH vi NDDS qua 

cic thil lyc bit diu, xet hdi vi tranh luan tai 

phidn loi HSST trdn cic phuong didn li luan, 

phap luit thyc dinh va thyc lidn, tir dd dua ra 

mpt s6 kien nghi mang tinh djnh hudng sira 

d6i, b6 sung BLTTHS nham md rpng vi 

ning cao chit lugng tranh tyng eiia NBH vi 

NDDS tai phidn toi HSST. 

< ' & • : 

ThS. NGUYEN TRUONG TIN * 

1. Khai niem tranh tung tai phien toa 
hinh su su tham 

Dudi goc dp ngon ngii, theo nghTa Hin -

Viet, "tranh lung" l i sy kdt hgp giiia hai lir 

''tranh ludn" vi "/o lung"- Tranh tyng co 

nghTa Ii tranh luan trong t6 tyng. Tranh luin 

li tranh cai, luin bin dd tim ra le phii, l6 

tyng li vide giii quydt tranh chap giiia cic 

bdn theo trinh ty, thu tuc lual djnh. Trong 

tieng Viet, tranh tyng li ''thua kien nhau de 

gidnh le phdi"!"^^ Trong tidng Anh, tranh 

tyng li ''litigate against one another", * tire 

Ii khdi kidn hay cio bupc ngudi khic. Trong 

tidng Phip, tranh tyng li "se puursuivre en 

justice"! ^ tire li cac ben kien tyng hay cio 

bupc lan nhau. Nhu viy, vd mat ng6n ngii, 

tranh tyng li sy kidn tyng hay cio bupc lan 

nhau giira cic ben cd lgi ich ddi lap, dugc 

bat diu tir khi ben niy khdi kien hay khdi t6 

ben kia vi kdt thiic khi cic bdn khdng con 

kidn tung hay cio bupc nhau niia hoac khi eo 

bin in hay quydt djnh giii quydt tranh chip 

ciia CO quan nhi nude eo tham quydn. 

Dudi g6c dp phip Ii, tranh tyng chi didn 

ra trong qui trinh to tyng, cd thd li t6 tyng 

dan sy, t6 tung hinh chinh hay TTHS. Khii 

nidm tranh tung trong khoa hpc luit TTHS 

dugc hidu theo ba nghTa, li qui trinh tranh 

tyng, nguydn tac tranh tyng vi m6 hinh tranh 

* Toa an nhan dan tinh Gia Lai 
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tyng. Trong bii vidt, chiing tdi chi dd cap 

tranh tyng d nghTa qui trinh. 0 nghTa qui 

trinh, tranh tyng trong TTHS dugc hieu la 

qui trinh d6i trgng binh dang nhim phu djnh 

Ian nhau giiia chirc nang bupc tpi v i bio 

chiia. Ndu hidu qui trinh 16 tung li tip hgp 

nhieu boat dpng l6 tyng n6i tidp nhau theo 

thdi gian vi duge thyc hidn theo ti<inh ty, thu 

tuc lual dinh thi tranh tung ciing li "hogt 

dgng Id lung dugc ihuc hien bdi cdc ben 

tham gia lo lung (ben buoc loi vd ben bi 

bugc lgi) cd quyen binh ddng vdi nhau Irong 

viec ihu ihdp, dua ra chimg cit de bdo ve cdc 

quan diem vd lgi ich cua minh, phan bdc lgi 

cdc quan diem vd lgi ich ciia phia doi lap"! ^ 

Chirc nang bugc tpi xuit hidn keo theo sy 

xuat hidn ciia chire nang bao chiia v i do 

chinh la thdi didm bat dau ciia qui trinh 

tranh tyng. Chirc nang bupc tpi kdt thuc tit 

ydu keo theo sy kdt thuc chirc nang bio chira 

vi do ehinh Ii thdi didm kdt thiic ciia qui 

trinh tranh lung. Tham gia tranh tung gdm 

cic chu thd ciia chirc nang bupc tpi (didu tra 

vidn, kidm sil vidn, NBH vi NDDS... gpi li 

bdn bupc tpi) vi cic ehii thd eua chirc nang 

bio chiia (ngudi bi lam giii, bi can, bi cio, 

ngudi bio chira va bj don dan sy... gpi li bdn 

bio chira). Luu y rang, toi in kh6ng phii li 

mpt trong cic bdn tranh tyng mi l i trpng tii 

giiia cac bdn tranh tyng. Tranh tyng li mpt 

qua trinh vi sy xuat hidn ciia loa in trong 

qui trinh niy li sy xic nhin tranh tyng da 

Idn ddn dinh didm, can duge giii quydt.;,- ::, 

Phien tda HSST li hinh thiic thyc hidn 

chirc nang xet xir cua toi in (dugc coi li cap 

xet xir thir nhat vi l i trung tam ciia qui trinh 

l6 lung) vdi vide didn ra toin bp qui trinh 

xem xet, dinh gia chimg cir v i giii quydt 

toan bp nhiing van de co bin, thuc chat cua 

vu in hinh sy thong qua cic thu tyc bit dau, 

xet hoi, tranh luin, nghj in v i tuydn in dudi 

sy chii tri eiia chii toa phidn tda. Tai diy, Hpi 

ddng xet xir (HDXX) giii quyet lit c i nhung 

van dd nhu: bj cio cd tpi hay kh6ng, ndu co 

tpi thi tpi gi, didu, khoin nao trong Bp luat 

Hinh sy dugc ip dyng, hinh phat d6i vdi bj 

cio, vin dd bdi thudng thidt hai... 

Tranh tyng tai phidn toi HSST li qui 

trinh cic chii thd cd chiic nang bugc tgi thyc 

hidn vide bupc tpi v i cic chii thd e6 chirc 

nang bio chiia thyc hidn vide bao chiia binh 

ding vdi nhau dudi sy chii tri ciia toi in qua 

cic thil tyc bit dau, xet hdi v i tranh luan. Tai 

day, nhiing boat dpng t6 tung eua bdn bupc 

tpi vi bdn bio chiia duge didn ra cdng khai 

nham bio vd y kidn, lap luan, quan didm, lgi 

ich cua mdi bdn v i phii nhin, phin bic y 

kidn, lap luin, quan didm, lgi ich ciia phia 

bdn kia, dudi sy didu khidn, linh dao ciia toi 

in vdi vai tro trung gian, trgng tii. Ndu nhu 

tranh tyng trong TTHS li qui trinh doi trpng 

binh dang nham phu djnh lan nhau giira ehiic 

nang bupc tpi v i bio chiia thi tai phidn toi 

HSST, tranh tung ciing la qui trinh d6i trpng 

binh dang nham phu dinh lan nhau giiia chirc 

nang bupc tpi v i bao chira nhung sy khic 

biet d day li qua trinh ddi trpng binh dang 

niy da co sy xuit hidn ciia toi in cip so 

tham thyc hidn chirc nang xet xir vdi vai tro 

li ngudi trpng tii. 

2. Su tham gia tranh tung ciia NBH va 
NDDS tai phieti toa HSST 

Li luan, luat thyc djnh v i thuc tien da 

chung minh, boat dpng TTHS la sy van hanh 

ciia ba chirc nang co bin (bupc tpi, bio chira 

vi xet xir), thidu mpt trong ba chirc nang d6 
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thi TTHS se kh6ng dat dugc myc dich 

chung. Chirc ning bugc tpi xuit hidn trudc 

tien, li tidn dd, ed tinh quydt dinh cho sy 

khdi dpng, van hinh ciia TTHS, lim xuat 

hidn ciia chirc nang bio chiia va xet xir. 

Quan didm dugc thira nhan rpng rai 

trong khoa hpc luit TTHS Viet Nam eiing 

nhu TTHS X6 Vidt li "chicc ndng bugc tgi 

con ggi Id chite ndng truy cicu Irdch nhiem 

hinh su Id mol dgng hogt dgng to lung nhdm 

phdt hien ke phgm lgi, chitng minh ldi ciia 

ngudi do. bao ddm phdn xit vd hinh phgl doi 

vdi ngudi do"! ' Day li quan didm khoa hpc 

ed can cir thuydt phyc. Khii nidm niy da hpi 

ty diy dii npi dung, pham vi ciing nhu doi 

tugng tic dgng ciia chirc nang bupc tpi. Theo 

dd, chirc ning budc tdi li mpt dang boat 

dpng CO bin trong TTHS ciing vdi nhiing 

dang boat dpng eo bin khic nhu bio chira vi 

xet xir tao thinh boat dpng TTHS. Hoat dpng 

niy c6 djnh hudng li truy cim trich nhidm 

hinh sy ddi vdi ngudi bi bupc tpi. 

NBH Ii chii thd eiia chuc nang bupc tpi 

nhung ciing cd y kidn khdng ddng tinh. Co 

quan diem cho rang, NBH chi li chu thd cua 

chirc nang bupc tpi trong trudng hgp vy in 

duge khdi l6 theo ydu eau eiia NBH. Theo 

quan diem niy thi Didu 39 BLTTHS 1988 vi 

Didu 51 BLTTHS hidn hinh khdng thd thira 

nhan NBH li ehii the ciia chire nang bupc 

tpi. Bdi vi, c6 vy in mi hp khdng thira nhin 

hinh vi pham tpi ciia bj can, bj cio ndn luc 

niy, hp da thyc hidn chirc nang bio chiia. 

Quan diem niy li khdng thuydt phye. Sy 

bupc tpi ciia NBH li tit^yeu khich quan. 

Quydn vi lgi ich hgp phip ciia NBH di bi 

tpi pham trye tidp xam hai, boat dpng t6 tyng 

ciia NBH c6 dinh hudng ro ring li nham 

truy ciru trich nhidm hinh sy ngudi pham 

tpi. Day li dau hidu co ban ciia chirc nang 

bupc tpi. Quydn ydu ciu doi bdi thudng thidt 

hai v i quydn ydu cau truy cim trich nhidm 

hinh sy li mdt the thong nhat. NBH tham gia 

vio TTHS dd bio vd quydn vi lgi ich hgp 

phap ciia minh bi tpi pham xam hai, hp bio 

vd bang cich hgp tie vdi co quan 16 tyng dd 

tim ra ngudi pham tdi nham truy cim trich 

nhidm hinh sy ngudi dd. Ddi vdi cic qu6c 

gia c6 m6 hinh TTHS pha trpn (kdt hgp giira 

md hinh xet hdi vi tranh tyng) ndi chung vi 

Viet Nam ndi ridng, NBH thyc hien chirc 

nang bugc tpi dugc thd hidn ro net nhit Ii tai 

phidn tda HSST. O cic giai doan khic nhu 

didu tra, truy to thi hp thyc hidn chirc nang 

niy rit md nhat v i cdn nhidu ban chd. 

NDDS li chu the cua chiic nang bugc tpi 

nhung chua dugc thira nhin rpng rai. Can cir 

vio phip lual Viet Nam, chi c6 NBH vi 

ngudi dai didn hgp phip ciia hp mdi c6 

quydn yeu cau khdi to vu in, trinh biy ldi 

bupc tpi tai phidn toa, khing cio vd hinh 

phat... Con NDDS khdng ed cic quydn trdn 

mi chi thyc hien cic quyen lien quan ddn 

ydu ciu ddi bdi thudng thidt hai. Sy khic 

nhau giiia NBH va NDDS li do phap luit 

quy djnh nhu: NBH li thd nhin, cdn NDDS 

li ci nhin, co quan, l6 chirc vi c6 don ydu 

ciu doi bdi thudng thidt hai; hau qui ciia tpi 

pham li NBH bj thidt hai vd thd chit, tinh 

than, tii sin, con thidt hai ciia NDDS la thiet 

hai noi chung; quydn eua NBH lien quan ddn 

ci hinh phat v i bdi thudng, con quydn ciia 

NDDS chi lidn quan den boi thudng. Theo 

chung toi, c i NBH vi NDDS ddu la ddi 

tugng bj thidt hai do tpi pham gay ra, dja vj 

to tyng ciia hai chii thd niy co bin li giong 
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nhau. Hoat ddng ciia hai chu thd niy vd eo 

bin gidng vdi hoat dpng eiia co quan didu 

tra, vidn kidm sit. Hp ddu co muc dich, dinh 

hudng giong nhau li truy ciru trich nhidm 

hinh sy bi can, bi cio v i ddu co npi dung 

boat dpng gi6ng nhau li dua ra ldi cao bupc, 

dua ra co sd, can cir cho cho ldi cio bupc d6. 

Hoat dpng ciia NBH, NDDS chi khic vdi 

boat dpng ciia co quan didu tra, vidn kidm 

sil vd tinh chit, mire dp vi each thiic thyc 

hidn mi thoi. NBH ludn ludn li NDDS 

nhung khdng phii luc nio NDDS eiing li 

NBH. NDDS cung nhu NBH, phai thyc hidn 

cac hoat dpng chirng minh cho ydu cau ciia 

minh li co can cir, dung dan va hgp phip. Vd 

nguydn lac, van dd dan sy dugc giii quydt 

trong cimg vy an hinh sy (Didu 28 BLTTHS 

nam 2003). Vide chirng minh eua NDDS da 

CO sir ho trg lir phia Nhi nude (co quan didu 

tra vi Vidn kidm sat). Tuy nhidn, khdng vi 

the ma hp chi dua ra ydu ciu nhung Iai 

khdng chirng minh cho ydu ciu ciia minh. 

Vide chirng minh li quydn chir khdng phii Ii 

nghTa vu ciia hp. Diu lidn hp chimg minh tpi 

pham vi ngudi pham tpi, tidp theo hp chirng 

minh nhiing thiet hai do tpi pham giy ra dd 

Iim eo sd cho ydu cau ddi bdi thudng thidt 

hai cua minh. Ndu khdng chimg minh dugc 

tgi pham va ngudi pham tpi thi se kh6ng eo 

CO so eho ydu cau ddi bdi thudng thidt hai. 

Nhu viy, hp da trye tidp hoac giin tidp thyc 

hidn chirc nang bupc tpi ndn hp la chii thd 

cua chirc nang bupc tpi. 

NBH vi NDDS tham gia phidn toi 

HSST vdi hai tu cich, l i chii thd ciia chirc 

nang bupc tpi v i li nguon chirng cir quan 

trpng vd tpi pham. Khi thyc hidn chirc nang 

bupc tpi, NBH vi NDDS cd quydn chti 

khdng cd nghTa vu chimg minh cho su buoc 

tpi ciia minh, khong cd nghTa vy dd xuat 

ehiing cii vi nghTa vu chimg minh tpi pham 

thupc cic CO quan THTT. Cin cir vio BLTTHS 

hidn hinh, khdng ed quy djnh nio thd hidn rd 

net NBH va NDDS Ii ehii thd ciia chiic nang 

budc tpi. Cic nhi lim luat Viet Nam chua 

thay dugc NBH vi NDDS ciing vdi didu tra 

vidn, kidm sit vidn... hgp thinh bdn bupc 

tpi. So vdi NBH thi NDDS thyc hidn ehiic 

nang bude tdi han ehd v i thu ddng hon. Do 

phap luat khdng cho NDDS cd quydn yeu 

ciu khdi td vy in hinh sy, kh6ng cd quyen 

dua ra ldi bugc tpi, kh6ng cd quydn tranh 

luin vd phan hinh phat cua bj cio nhu NBH 

va hp chi c6 quydn khing cio ban in, quydt 

djnh ciia toi an vd phan bdi thudng thidt hai. 

Do viy, dd md rdng va ning cao chit lugng 

tranh tung tai phidn toi HSST noi ridng, 

trong TTHS ndi chung theo ydu cau cii each 

tu phip, BLTTHS can phii dugc hoin thidn 

theo hudng quy djnh rd NBH vi NDDS li 

chii the cua chirc nang bugc tpi. 

2.1. Su tham gia ciia NBH vd NDDS lgi 

thu luc bdt ddu phien lad 

Theo BLTTHS nim 2003 quy djnh tai 

cic Didu 51, 52, 202 v i 205 thi boat dpng 

eua NBH v i NDDS tai thii tyc nay chii ydu 

l i chuan bj nhirng didu kidn can thidt cho 

boat dpng tranh lung d cic thii tuc xet hoi va 

tranh luin tidp theo. 

NBH vi NDDS de nghj hpi ddng xet xir 

(HDXX) thay doi thim phan, hpi thim, kidm 

sit vidn, thu ki, ngudi giim dinh, ngudi 

phidn dieh ndu cd can cir eho rang hp khdng 

vo tu, khich quan trong qui trinh giii quydt 

vy in li khdng nam ngoii muc dich dim bio 

eho boat dpng bupc tpi ciia minh d thii tyc 
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xet hoi vi tranh luin tiep theo dat hieu qua. 

NBH vi NDDS ydu ciu HDXX tridu tip 

thdm ngudi lim chimg hoac dua thdm vit 

chimg, tii lieu ra xem xet thyc chit Ii hoat 

dpng bupc tpi nhung chua rd net, chua tap 

trung cao nhu d cic thii tyc sau do vi nhiing 

ngudi Iim chirng, cic vit chirng vi tii lieu 

do NBH vi NDDS ydu cau tridu tap vi dua 

thdm CO thd bj cio ndi rieng vi ben bio chiia 

noi chung chua bidt duge trong giai doan 

didu tra, truy Id trudc do vi co thd gay bit 

lgi cho bdn bi bugc tgi. NBH vi NDDS dd 

nghi HDXX hoan phidn toi khi c6 ngudi 

TGTT vang mat, ndu khdng hoan phidn toa 

thi NBH vi NDDS se gap bit lgi trong hoat 

dpng bupc tpi ciing nhu inh hudng ddn hidu 

qui tranh tyng eiia hp lai phidn loa HSST. 

Trong thyc tidn, da s6 cic ydu cau cua 

NBH vi NDDS vd vide ydu cau tridu tap 

thdm ngudi lim chimg, dua thdm vit chirng 

vi lii lieu ra xem xet, dd nghi HDXX hoan 

phidn toi khi cd ngudi TGTT vang mat... il 

dugc HDXX chip nhin. Da sd HDXX quan 

nidm rang, chirng cir co tai hd so da day du, 

nhiing ngudi TGTT vang mat nhung da eo 

Idi khai ro ring lai hd so, hoac NBH vi 

NDDS ludn co xu hudng ydu ciu xu li that 

nghidm khac ddi vdi bj cio ndn dua ra nhidu 

ydu ciu khdng chinh ding, hay do ip lyc s6 

lupng in phii giii quydt, thdi ban td lung 

ndn nhidu HDXX muon hoin thinh vide giii 

quydt vu in dd kdt thuc phidn toi HSST... 

Mat khic, do trinh dp nhin thirc, trinh dp 

phip luit ciia NBH vi NDDS cdn nhidu ban 

che, hp chua y thirc dugc vai trd cua minh, 

chua nhin thiy dugc minh Ii chii the thyc 

hidn chirc nang bugc tpi. Bdn canh dd, khdng 

il HDXX quan nidm NDDS tham gia phidn 

toi so thim vdi myc dieh ydu cau bdi thudng 

thiet hai, da c6 sy h6 trg die lyc tir phia 

kidm sit vidn (dai didn cho Nhi nude)... ndn 

y kien, yeu cau ciia NDDS nhidu khi khdng 

dugc HDXX tdn trpng. 

2.2. Su tham gia cua NBH vd NDDS lgi 

thu tuc xet hdi 

BLTTHS nam 2003 quy dinh boat dpng 

tranh tyng eua NBH vi NDDS tii thii tyc xet 

hoi cua phien toi HSST l i dua ra tii lieu, d6 

vit, ydu cau, dd nghi mire bdi thudng vi cic 

bidn phip dim bio cho vide bdi thudng 

(Didu 51 vi 52); de nghi vdi ehii toa phidn 

toi hoi thdm vd nhiing tinh tidt cin lim sing 

to (Didu 207); trinh biy vd nhiing tinh tidt 

lidn quan ddn hg vi tra ldi nhiing cau hdi d6i 

vdi nhiing ngudi tham gia xet hoi (Didu 

210); tham gia xem xet vat chimg (Didu 

212); tham gia xem xet tai chd (Didu 213); 

nhin xet vd vide trinh biy, nhirng tii lieu, 

bio cio ciia co quan, td chire (Didu 214). 

Theo Didu 206 BLTTHS nam 2003, 

trudc khi xet hoi, kidm sit vidn dpc bin cio 

trang vi trinh biy y kidn bd sung ndu c6. 

Mac dil nguydn tac co bin ciia TTHS Viet 

Nam li nguydn tac cdng l6 nhung khi xir li 

ngudi pham tpi, theo chiing t6i, Nhi nudc 

cin quan tim ddn lgi ich chinh ding ciia 

NBH. Vin dd niy dugc da so phip lual 

TTHS d cic nudc trdn thd gidi thira nhin. 

Trudng hgp vy in duge khdi td theo ydu ciu 

ciia NBH thi ve nguydn tic, chi c6 NBH mdi 

c6 quydn dua mpt ngudi ra xel xir tai toa in, 

Iuc niy quydn c6ng l6 c6 sy "ho trg" vi the 

hidn "su nhugng bg" ddi vdi quydn tu td. 

Trong trudng hgp niy, quydn tu l6 xuat hidn 

trudc, lim phit sinh vi cd tinh chat quydt 

djnh ddi vdi quydn cdng t6. Khach quan ma 
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ndi, vide thuc hidn chiic ning bupc tdi bing 

hinh thiic tu t6 trong BLTTHS Viet Nam thd 

hidn chua triet dd, noi dung ra diy chi li 

hinh thirc bupc tpi tu - c6ng l6. BLTTHS eiia 

mpt sd nudc thira nhan chirc nang bupc tpi 

bing hinh thirc lu to khi mi vide budc ldi v i 

quydt djnh didn bidn eiia vu in phy thudc 

hoan loan vao y chi ciia NBH. Nham eu thd 

boa che dinh khoi id vy in theo ydu cau cua 

NBH phii hgp vdi chirc nang budc tpi theo 

tinh than tranh lung, nang cao linh chii dpng 

cua hp trong boat dpng bupc tpi tai phidn toa 

HSST thi BLTTHS cin dugc sua ddi. b6 

sung theo hudng quy dinh NBH hoac ngudi 

dai didn hgp phap eiia hp dugc quydn trinh 

bay Idi cao budc cua minh trudc khi kidm sit 

vidn dpc bin cio trang ddi vdi vy in dugc 

khdi td theo ydu eau eiia NBH. 

Theo BLTTHS hidn hanh, NBH vi NDDS 

khdng CO quydn trye tidp dat cau hdi d6i vdi 

bi cio va nhiing ngudi TGTT khic mi chi c6 

quydn dd nghi vdi chu loa hoi them nhirng 

tinh lidl can lim sing to. De nghj niy khdng 

bidt duge ehii loa dong y hay kh6ng vi ndu 

dugc chap nhan thi cau hoi cua chu toa chua 

chac da diing nhu y djnh ciia NBH vi NDDS 

mudn hdi. Trong khi do, phip lual cho phep 

ngudi bio vd quydn Igi ciia NBH vi NDDS 

CO quydn dit ciu hdi ddi vdi bi cio vi nhiing 

ngudi TGTT khic. Nhu viy, nhiing vy in 

mi kh6ng c6 ngudi bao vd quydn lgi cua 

NBH vi NDDS tham gia thi NBH vi NDDS 

se khdng c6 ai thay mat minh tham gia xel 

hoi bi eao va nhiing ngudi TGTT khic vi he 

qua Ii NBH vi NDDS se gap kho khan trong 

vide bao vd quydn v i lgi ich hgp phap ciia 

minh. 0 khia canh nhin dao, vi li do khdng 

cd nang lyc tii chinh dd thud luat su nen 

NBH v i NDDS khdng cd ngudi thay mat 

minh tham gia xet hdi. 

Trong trudng hgp vy in duge khdi td 

theo ydu ciu ciia NBH thi NBH cd quyen 

trinh biy ldi bude tpi tai phidn toi d thu tuc 

tranh luan. Hoat dpng xet hdi l i ndn ting eho 

boat dpng tranh luan nhung phip luat lai 

kh6ng cho hp quydn dugc hoi la kh6ng 

logic, khong phu hgp vdi quy luit khich 

quan. Kidm sil vidn li chii thd thyc hidn 

chirc nang bude tpi nhin danh Nhi nudc tai 

phidn toi, boat dpng bupc tpi cua NBH da co 

sy h6 trg dac lyc tir phia kidm sit vidn 

nhung khdng phii liic nio quan didm budc 

tpi ciia kidm sit vidn ciing triing vdi quan 

didm bupc tpi ciia NBH. Ngoii vide phii lim 

ro chimg cir xic djnh ed tdi thi kidm sil vidn 

eon phii lim rd chimg cir xic djnh vd tdi ddi 

vdi bj cio, ddi khi quan didm ciia kidm sit 

vidn vi NBH miu thuin nhau, ddi lap nhau. 

Do vay, NBH dugc true tidp tham gia xet hoi 

lai phidn toi HSST l i hoin loan cin thiet. 

Theo chiing toi, phip luit thyc dinh chua tao 

didu kidn thuin lgi cho NBH lai thu tyc xet 

hoi dd hp CO dil didu kidn chimg minh ldi 

budc ldi ciia minh tai thii tyc tranh luin li ed 

can cir v i dung phip luat. Cd quan didm cho 

rang, "ddi vdi nhitng vu dn dugc khai id 

iheo yeu cdu cua NBH thi ho cd quyin tham 

gia xel hdi bi cdo tgi phien lod".''^' Quan 

didm khdng ddng tinh cho rang nhirng ngudi 

TGTT lai phidn toa ehi dugc dd nghi vdi chii 

toa hoi them chir khdng dugc trye tidp hoi, 

bdi vi "neu khong nhu vgy ihi linh chdi cua 

viec xel hdi tgi phien tod khong cdn niia..., 

neu ai ciing cd quyen hdi thi trdi tu phien tod 

ddo lgn, chii tog phien tod se khong dieu 

khien dugc".^^^ Theo chiing tdi, trong didu 
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kien md rdng vi ning cao chit lugng tranh 

tyng tai phidn toi thi NBH dugc tham gia xet 

hoi khi duge ehii toa cho phep ed nhidu ydu 

td hgp Ii. Ddi vdi vy an duge khdi l6 theo 

ydu ciu ciia NBH thi su chu dpng, tich eye 

ciia hp trong vide thyc hidn chtic ning bupc 

tpi li het sire cin thidt, diy l i hinh thiic bude 

tdi nhan danh ci nhan (tu td) eo trudc vi li 

CO sd cho sy hinh thinh hinh thirc bupc tdi 

nhan danh Nha nudc (cdng td) ndn NBH 

phai dugc tham gia xet hdi trudc kidm sit 

vidn. Cdn trat ty phidn toi cd dio Ion hay 

kh6ng, chii loa phidn toi co didu khien dugc 

phien loi hay khdng Iai Ii chuydn khic. 

Dudi gdc dp thyc tidn, NBH tham gia xel hoi 

lai phidn toi HSST li rit cin thidt cho bin 

than NBH ndi rieng, cho cic chii the ben 

budc tdi, cic ehii thd bdn bio chiia ciing nhu 

HDXX noi chung trong vide thyc hidn cic 

chirc nang id lung tuong img ciia minh. 

Tai phidn toi so thim, NDDS trong luit 

TTHS CO sy ban chd hon NDDS trong lual to 

lung din sy. Cic duong sy trong vy in din 

sy CO quyen hoi trye tidp lin nhau va trye 

tidp hoi ngudi lim chirng theo thir ty luat 

dinh mi khdng can phii de nghi vdi chii toa 

hoi nhiing van de ma minh mudn hdi (Dieu 

222 BLTTDS nam 2004). Phip luit quy dinh 

eho kidm sit vien, bi cio, ngudi bio chira, 

NBH, NDDS... cd quydn binh dang trong 

vide dua ra chirng cir trudc toi in (Didu 19 

BLTTHS). Xet hdi cung Ii cich thirc dd dua 

ra chirng cir chirng minh lai phidn loi HSST. 

Khi md rdng tranh tiing lai phidn loi, vide 

xet hoi chinh dugc chuydn tir HDXX sang 

cho cac ben tranh lung vi khi HDXX khdng 

tham gia xet hdi hoac han che tham gia xet 

hoi thi NDDS dugc tham gia xet hoi nhung 

ngudi TGTT khic khi chii toa cho phep li 

hoin toin phii hgp. 

2.3. Su iham gia ciia NBH vd NDDS tgi 

ihit luc tranh ludn '•' '"' •< 

Can cir vao BLTTHS nim 2003 thi boat 

dpng tranh tung cua NBH va NDDS tai thii 

tyc niy li de nghi mire b6i thudng va cic 

bien phip dam bio bdi thudng, trinh bay y 

kidn, tranh luin tai phidn loa dd bio vd 

quyen vi lgi ich hgp phap ciia minh (Dieu 

51, 52 vi 217); trinh biy y kien vd luan tpi 

ciia kidm sit vidn vi dua ra de nghi ciia 

minh, dip lai y kidn ciia ngudi khic (Didu 

218). Ngoii ra, NBH con c6 quyen trinh biy 

Idi bupc tpi trong trudng hgp vu in dugc 

khdi 16 theo ydu ciu ciia NBH (Dieu 51). 

Phap lual thyc djnh khdng cu the hoi 

viec NBH trinh biy Idi bupc tpi trong vu in 

dugc khdi l6 theo ydu ciu ciia hp. Hudng 

din lai Nghj quydt ciia Hpi ddng tham phin 

Toi in nhin din t6i cao s6 03/2004/NQ-

HDTP ngay 02/10/2004 nhu sau: "NBH 

hogc dgi dien hgp phdp ciia hg Irinh bdy ldi 

bugc lgi tgi phien lud dugc thuc hien theo 

Irinh lu phdt bieu khi tranh ludn lgi phien 

lud quy dinh tgi Dieu 217 BLTTHS". Hudng 

dan niy li chua khoa hpc, chua logic vi 

chua the hien dugc ban chit ciia qui trinh 

tranh tyng. Sau khi kidm sit vien luin ldi, 

trinh ly phit bieu li bi cio, ngudi bio chiia. 

Li luin vi thyc lien da chimg minh rang, 

chirc nang budc tpi c6 trudc vi Ii nguyen 

nhan sinh ra chirc nang bio chira, d dau c6 

bupc tpi thi d do mdi cd bio chiia, bdn bao 

chira mudn bio chira thi phii bidt dupe ben 

budc tpi da bupc tpi nhu the nao. Mac dii da 

c6 ldi bupc tpi chinh thirc nhin danh Nhi 

nudc (luan tpi) do kidm sit vidn thirc hidn 
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nhung ben bio chiia rat can ldi bupc ldi 

chinh thirc nhan danh ci nhin eiia NBH 

trudc khi bdn bio chii'a phit bidu. Hudng 

dan tai Nghi quydt sd 03/2004/NQ-HDTP 

ndu trdn da dinh ddng NBH trong cic vy in 

nay nhu NBH trong cic vy in binh thudng 

khic. Chiing tdi thidt nghT, eiing nhu trinh ty 

d phin xet hdi, BLTTHS cin phii dugc sira 

ddi, bd sung theo hudng quy dinh khi tranh 

Iuan, trong trudng hgp vy in duge khdi td 

theo ydu cau cua NBH thi NBH duge quydn 

trinh biy ldi budc tpi eiia minh trudc kidm 

sal vidn Ii hoin toin phii hgp. 

Thyc lidn xel xir cho thay vu in dugc 

khdi td theo ydu cau ciia NBH thi kidm sil 

vien ciing thudng bao bidn lim hdt tat ci 

vide budc tdi, cdn NBH tham gia vdi vai tro 

rat thu ddng. Trudng hgp ngudi da ydu ciu 

khdi Id rill ydu cau trudc ngiy md phidn toi 

so tham thi vu in phai dugc dinh chi (Dieu 

105 BLTTHS). Tai sao quy dinh niy khdng 

dugc ip dung tai phien loa HSST? Vd bin 

chat, NBH riit ydu cau tai phidn toi so thim 

cung gidng nhu trudc ngiy mo phidn toi 

nhung rill ydu ciu tai phien loa Ii khich 

quan hon. Qua xet hdi, tranh luin cdng khai, 

NBH CO CO hpi thyc hidn quydn ciia minh 

dan ehii va loin dien hon, liic niy hp khdng 

bi ep budc, khdng bj cudng birc hay vi ip lye 

nao khac. Chung ta khdng the chap nhan 

thyc Id khi quyen ciia NBH bi tudc doat vi li 

do duy nhat la thdi gian chir khdng dya trdn 

CO sd Ii luan hay thyc lien nio. 0 gdc dp 

nhan dao, sy thoi hiep giira NBH vi bi cio 

trong mpt s6 trudng hgp li hdt sire can thidt. 

Chii y ring nguydn tae tranh tyng trong 

TTHS cd npi dung rat quan trpng Ii sy mac 

ci thil tdi giua bdn budc tdi va ben bio chiia. 

BLTTHS Viet Nam chua quy dinh van de 

nay nhung chiing ta cin nghidn cim thau dio 

dd tidp thu nhiing hat nhan hgp li. Vi vay, 

ddi vdi nhirng vy in dugc khdi td theo yeu 

eau ciia NBH, BLTTHS cin dugc sira doi, 

bd sung theo hudng quy dinh thii tuc td tyng 

ridng cho NBH tai phidn toi v i trudng hgp 

NBH hoac ngudi dai dien hgp phip ciia hp 

rut ydu cau trudc ngay md phidn toi hoac tai 

phidn toi so thim (trudc khi nghi in) thi vu 

in phii dugc dinh ehi. 

Ciing nhu NBH, phip luat quy dinh eho 

NDDS dugc tham gia phat bidu khi tranh 

luin sau ngudi bao chira vi bj cio li khdng 

phii hgp vdi sy van hinh eua cic chirc ning 

CO bin trong TTHS tai phidn toi HSST theo 

nguydn tae tranh tung. Chirc ning bupc tpi 

Iim xuat hien chirc nang bio chiia, ndi dung 

vi pham vi cua chire nang budc tdi chi phdi, 

quyet djnh ngi dung vi pham vi eiia chirc 

nang bao chiia. Nhu d i khang dinh, NDDS 

la chii the ciia chirc nang budc tpi v i li chii 

thd ydu ciu bdi thudng thidt hai. Vd nguyen 

tac thi ben bude tdi phii phit bidu quan didm 

tranh luan trudc ben bio chiia, bdn ydu cau 

bdi thudng phii phit bidu quan diem trudc 

bdn duge ydu ciu bdi thudng vi trdn ca sd 

do, ben bio chira, bdn duge ydu ciu bdi 

thudng mdi bidt duge bdn budc tdi d i budc 

tdi nhu thd nio, d i yeu ciu bdi thudng nhu 

thd nio rdi dua ra ldi bio chiia, dua ra sy 

phan bac vd ydu ciu bdi thudng mdi phii hgp 

vdi quy luit khach quan. Mac dii kidm sit 

vidn da phit bidu luin tdi ciing nhu de nghj 

vd phan bdi thudng nhung NBH vi NDDS 

ciing li chii thd ciia chire ning bude tdi, hp 

eiing se phit bidu quan didm lien quan den 

vide budc tpi, dua ra ydu cau bdi thudng, sau 
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do ben bio chiia phit bieu ldi bio chira vd 

hinh phat v i bdi thudng thidt hai se logic 

hon. Sy thidt kd trinh ty phit bidu khi tranh 

Iuan tai Didu 217 BLTTHS nam 2003 la 

thidu CO sd li luin vi thyc tidn. Se hgp li ban 

ndu trinh ty phit bidu khi tranh luin tai phidn 

loi HSST trudc tidn Ii luin tdi ciia kidm sit 

vidn rdi ddn phit bieu cua NBH, NDDS vi 

sau dd li ben bio chiia phit bidu dd bio vd 

quydn vi lgi ich hgp phap ciia minh. 

Tranh tung tai phien toi anh hudng rat 

Idn den vide rut quyet djnh truy Id ciia vidn 

kiem sal. Phip luit quy dinh khi vidn kidm 

sit rut toin bd quydt djnh truy td thi HDXX 

van phii xet xir toin bp vy in (Didu 195 

BLTTHS), neu thay vide rut quydt djnh truy 

td khdng ed can cir thi loi in tam dinh chi vy 

in vi kidn nghj vdi vidn kidm sit cap tren 

trye tidp (Didu 222 BLTTHS). Theo ehiing 

tdi, cic quy dinh trdn cd mdt sd ban ehd. Vd 

nguydn tac, khi vidn kidm sit riit toin bd 

quydt djnh truy td tai phien toi HSST thi toa 

in phii dinh ehi vu in hoac tuydn bd bj cio 

khdng pham tdi. Ddi vdi vy in dugc khdi td 

theo ydu ciu eiia NBH, khi vidn kidm sit riit 

loin bp quydt dinh truy td nhung NBH hoac 

ngudi dai didn hgp phip ciia hp khdng ddng 

y thi HDXX phii tidp luc xel xu vy in.***' 

Thyc tien xel xir con eho thiy NDDS 

tham gia tranh tung d thii tyc tranh luan tai 

phidn toi HSST khdng dugc tranh luan ve 

phin hinh phat (bao gom tpi danh, didu, 

khoan, loai v i mire hinh phat) eua bj cio. 

NDDS CO thd ddng thdi li NBH vi trong 

trudng hgp niy hp co ci quydn ciia NBH vi 

quyen ciia NDDS, ngoii ra "... xel ve linh 

chdt thi NDDS vdi NBH khdng khde nhau Id 

mdv. nhdt Id ddi vdi NDDS la cd nhdn..."'' \ 

NDDS khdng dugc tham gia tranh luin vd 

phin hinh phat li vi phip luat ehi quy dinh 

cho hp cd quydn dd nghj mire bdi thudng vi 

cic bidn phip dim bio bdi thudng, khdng eo 

quydn khing cio ve phin hinh phat ddi vdi 

bj cio: "NDDS tham gia id lung Irong vu dn 

hinh su Id de gidi quyet yeu cdu bdi thudng 

thiel hgi cita hg. Vi vgy, NDDS chi cd quyen 

khdng cdo ve phdn, bdi thudng md khong eu 

quyen khdng cdu ve phdn hinh phgl"! * hay 

ddi vdi cic vu in xam pham tii sin eiia Nhi 

nudc, chii thd bj thiet hai la Nhi nude 

(NDDS) mi vien kiem sit la ngudi thay mat 

Nhi nude thyc hinh quydn cdng td tai phien 

toi HSST vi kiem sit vide tuan theo phip 

luat, ndu thiy hinh phat eiia bi cio chua thoa 

ding thi khing nghi bin in theo luit dinh. 

Theo chiing tdi, vide khdng thira nhin 

NDDS li chii the ciia ben bupc tpi vi khdng 

quy dinh cho hp quyen dugc tranh luan ve 

phin hinh phat ciia bi cio li han chd ciia 

phip luat thyc dinh. Trong khi do, theo 

BLTTHS thi kidm sit vidn, bj cio, ngudi bio 

chira, NBH, NDDS... cd quydn binh dang 

trong vide tranh Iuan dan chii trudc loi in 

(Didu 19). NDDS Ii chii the cua chirc nang 

budc tpi, hp bi tpi pham trye tidp hoac giin 

tidp xim hai tbi hp phii dugc tranh luan 

nhiing vin dd lien quan den vide budc tpi bi 

cio vi tranh luin ve hinh phat ddi vdi bi cio 

mdi phii hgp. Ke ci khi NDDS li co quan 

nhi nude thi chua chae trong mpi trudng 

hgp, kidm sit vidn thay mat NDDS ddu thyc 

hien tdt chirc nang budc ldi vi chirc nang 

kidm sit boat ddng tu phip tai phien loi. 

Trdn thyc id, khdng phii liic nao quan diem 

ciia kiem sit vien vi NDDS cung thdng nhat 

vdi nhau. Co nhidu trudng hgp do trinh dp. 
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nang lyc ciia kidm sit vien ban che hoac qui 

trinh giii quyet vu in cd phit sinh tieu eye... 

ndn quan diem tranh luan ciia kiem sit vien 

khdng cd cin cir, khdng thuydt phyc dugc 

HDXX (co thd li dd nghj sai tpi danh, dd 

nghi ip dung loai hay mire hinh phat khdng 

phii hgp...) thi NDDS se phii lim gi trong 

cic trudng hgp niy? Chidu theo phip luat thi 

hp khdng cd quydn khing cio vd phin hinh 

phat, do vay quydn binh dang ciia NDDS da 

bi xim pham ngay lai loa an. Trich nhidm 

bdi thudng thidt hai v i trich nhidm hinh sy 

CO mdi quan he bien chirng vdi nhau. Trong 

mdi quan he niy thi trich nhidm hinh sy cd 

trudc, lim phit sinh trich nhidm bdi thudng 

thidt hai va trach nhiem hinh sy Ii tidn dd, eo 

so ciia trich nhidm bdi thudng thiet hai. 

Khdng cd trich nhidm hinh sy thi trich 

nhiem bdi thudng thidt hai trong vy in hinh 

sy cung khdng dat ra. Nhan thirc mdi trong 

khoa hpc phip li TTHS Viet Nam theo 

hudng can thira nhin td chirc vi phip, nhin 

li NBH thi vide cdng nhan NDDS li chii thd 

ciia bdn bupc ldi Ii hdt sire can thiet. 

4. Mot so kien nghi ;, , , 

Vdi nhirng lap Iuan tren, ehiing tdi manh 

dan dua ra mpt sd kidn nghj mang tinh djnh 

hudng nhu: BLTTHS nam 2003 cin phii 

dugc sua ddi, bd sung the hidn sy tich bach 

va phin dinh rd cic chirc nang co bin trong 

TTHS (budc tpi, bio chiia v i xet xir), xic 

djnh rd NBH va NDDS Ii chii thd cua chirc 

ning bupc ldi; cic chii the bdn budc ldi ndi 

chung, NBH vi NDDS ndi rieng duge tranh 

lung binh dang vdi cic chii thd bdn bio chiia 

tai phidn loi HSST; loi in can phii phit huy 

vai trd trpng tai giira cic bdn tranh lung, die 

biel li dim bao cho NBH va NDDS duoc 

tranh tung binh dang vdi cac chii the bdn bio 

chiia tai phidn toi HSST. 

Chung tdi kidn nghj sira ddi, bo sung 

BLTTHS nam 2003 theo hudng: 1) Didu 51 

quy djnh NBH dugc quydn xet hdi nhiing 

ngudi TGTT khac ndu dugc ehii toa phidn toa 

eho phep; vy in dugc khdi td theo yeu cau 

ciia NBH thi NBH hoac ngudi dai dien hpp 

phip eiia hp ed quyen dua ra ldi cio bupc 

trudc khi thii tyc xet hdi bit diu, dugc quydn 

xet hdi nhirng ngudi TGTT khic; 2) Dieu 52 

quy djnh NDDS dugc quydn xet hdi nhiing 

ngudi TGTT khic neu dugc ehu toa phien 

loi cho phep, dugc quydn dd nghi loai hinh 

phat v i mire hinh phat, duge tranh luin tai 

phidn toi vd phin hinh phat v i dugc khing 

cio vd phan hinh phat ddi vdi bj cao; 3) Dieu 

105 quy dinh ngudi da yeu eau khdi td riit 

ydu cau trudc ngiy md phien toi hoac tai 

phien toa HSST (trudc khi nghj in) thi vu in 

phii dugc dinh chi; 4) Dieu 195 quy djnh 

ndu kidm sit vidn rut toin bd quydt djnh truy 

td tai phidn toi thi HDXX dinh chi vu in 

hoac tuydn bj cio khdng pham tdi, ndu kiem 

sit vidn rut toin bd quydt djnh truy td tai 

phidn toi thudc trudng hgp vy in duge khdi 

td theo yeu cau ciia NBH nhung NBH hoac 

ngudi dai didn hgp phip ciia hp khdng ddng 

y thi HDXX vin phii xet xir toan bd vu in; 

5) Didu 206 quy djnh trudng hgp vu in dugc 

khdi Id theo ydu ciu eiia NBH thi trudc khi 

tidn hinh xet hdi, NBH hoac ngudi dai dien 

hgp phip ciia hp ed quyen trinh biy ldi cio 

budc eua minh trudc khi kidm sit vien dpc 

ban cio trang; 6) Didu 207 quy djnh cic chii 

the ben bugc tpi tham gia xet hdi trudc, tiep 

theo li cic chii the bdn bio chiia v i HDXX 

tham gia xet hdi sau ciing: tham gia xet hdi 
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trudc tien li kiem sit vien, tiep theo li NBH, 

ngudi dai didn hgp phip vi ngudi bio ve 

quyen lgi eiia hg, sau dd li NDDS, ngudi dai 

didn hgp phip vi ngudi bio ve quyen lgi ciia 

hp; trudng hgp vy in dugc khdi td theo ydu 

cau ciia NBH thi NBH, ngudi dai dien hgp 

phip vi ngudi bio ve quyen lgi cua hg dugc 

tham gia xet hdi trudc kidm sit vidn; 7) Didu 

209, 210, 211, 212 vi 213 quy djnh NBH vi 

NDDS dugc quyen tham gia xet hdi nhung 

ngudi TGTT khac, hdi them vd nhiing vin 

de lien quan den vat chiing, ddn vide xem xet 

tai chd; 8) Didu 217 quy dinh cic chu the 

ben budc ldi tham gia phit bieu tranh luan 

trudc cic chii thd bdn bio chira; tham gia 

phit bieu trudc lidn li kidm sit vien, tiep 

theo Ii NBH, ngudi dai dien hgp phip va 

ngudi bio ve quydn lgi ciia hp, sau dd li 

NDDS, ngudi dai didn hgp phip vi ngudi 

bio ve quydn lgi ciia hp; trudng hgp vy in 

dugc khdi td theo ydu cau ciia NBH thi 

NBH, ngudi dai didn hgp phip vi ngudi bio 

ve quyen lgi ciia hp dugc tham gia phit bidu 

trudc kiem sil vidn; NBH, NDDS, ngudi dai 

dien hgp phip vi ngudi bio ve quydn lgi eiia 

hp ed quyen trinh biy nhiing van de lien 

quan ddn vide budc tdi, yeu eau bdi thudng 

thidt hai v i cic vin dd khic; 9) Didu 218 quy 

djnh NBH vi NDDS eo quydn trinh biy y 

kien ve Iuan tdi ciia kidm sit vien vi dua ra 

dd nghi eiia minh, khi tranh luin cd quyen 

dat eau hoi vi yeu cau ngudi dugc hdi tra 

Idi, cd quyen dip lai y kidn cua ngudi khic 

mi minh khdng ddng y, cd quydn tidp lyc 

doi dip hoac bio luu quan didm cua minh; 

10) Dieu 221 vi 222 quy djnh khi kidm sit 

vien rill loin bp quyet djnh truy td thi 

HDXX dinh chi vu in hoac tuydn bi cio 

khdng pham tpi, ndu NBH hoac ngudi dai 

dien hgp phip ciia hp khdng ddng y vide rut 

toin bd quyet dinh truy td eua kidm sit vien 

trong nhiing vu in dugc khdi td theo ydu ciu 

ciia NBH thi HDXX vin phii tidp tyc xet xir 

vu in, bd quy djnh toi in tam dinh chi vy in 

vi kien nghj vdi vidn kidm sit cip tren./. 
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