
NGHIEN COU-TRAO DOI 

NHONG VXN Bi CO BAN CUA H£ IH(5NG HOA PHAP LUAT 

V^ AN SINH XA H 6 I d NirdC TA HlfiN NAY 

1. Thuc trang quy dinh va he thong 

hoa phap luat ve an sinh xa hoi 

Qui trinh he thdng hoi phap luit vd an 

sinh xa hpi lir nam 1986 trd ve trudc khdng 

nhidu, da s6 chi l i vide tap hgp cac van bin 

phip lual an sinh theo nhung tidu chi va myc 

dich nhat dinh ciia cic ehii thd tidn hinh, con 

viec phip didn hoi thi hau nhu rat it, chii ydu 

chi l6n lai dudi dang sira ddi, b6 sung cic 

sac lenh, cic nghi djnh... mi thoi. Co ba 

nguydn nhin dan ddn dieu niy: Thii nhai, 

ndn kinh Id nudc ta thdi ki do con dya trdn 

the che kd hoach hoi tap trung, bao cip, Nhi 

nudc vira la ngudi quan Ii, ngudi t6 chirc sin 

xuat va ngudi phin phdi sin pham xa hpi 

ndn boat dpng dim bao an sinh xa hpi d Viet 

Nam trong thdi ki niy do Nhi nude thyc 

hien. Nha nudc dim nhidm hai chirc ning: 

vira la ngudi ban hanh chinh sach vira Ii 

ngudi thyc hien chinh sich lh6ng qua bp 

miy eua minh; ihii hai, nguydn nhan trye 

tidp li nhiing vin bin phip luat quy djnh vd 

ehinh sach an sinh xa hpi thdi ki niy kh6ng 

dirge ban hanh nhidu; thic ba. phip luat vd an 

sinh xa hpi thdi ki nay chii ydu quy dinh 

nhidu ve van dd bao hiem xa hpi cho ngudi 

lao dpng nhung doi tugng mi cic quy dinh 

phap luat didu chinh qui hep chii ydu Ii cin 

bp, c6ng chirc nhi nudc. 

BUI DLfC HIEN * 

Dai hpi Ding toin qudc lan thir VI nam 

1986 da thdng qua dudng ldi ddi mdi dit 

nudc, trpng tam l i d6i mdi vd kinh td, 

chuydn tir kinh td tap trung bao cip sang 

nen kinh td thj trudng, md rdng giao luu 

hgp tic vdi tat c i cic nudc v i vimg linh thd 

trdn the gidi trdn eo sd hgp tic ciing co lgi. 

Tuy nhidn, kinh td thj trudng ciing dit ra 

nhidu thich thirc nhu: phi sin, thit nghiep 

li nhirng nguy co ludn tidm in cac te nan xa 

hgi, phan hoi giiu ngheo l i didu khd trinh 

kh6i... Didu niy lim tang nhu ciu vd dam 

bio an sinh xa hpi eua ngudi dan. Dae trung 

CO bin eua an sinh x i hpi trong ndn kinh te 

thi trudng d Viet Nam trong giai doan niy 

la da CO sy chuydn giao din "c6ng vide" tir 

Nha nudc sang cho xa hpi, cho cpng ddng. 

Nhieu van ban phip Ii da dugc Nha nudc 

ban hinh nhim dim bio an sinh xa hgi cho 

nhan dan. Hidn phip nam 1992 da quy djnh 

d lam eao mdi nhirng quydn thupc vd an 

sinh xa hpi ciia cong din nhu: chd dp bio 

hp lao dpng (Didu 56), chd dp bio vd sue 

khoe (Didu 61)... Trdn co sd Hien phip, 

nhidu van bin trong ITnh vyc nay dugc ban 

hanh nhung he thdng phip luit an sinh xa 

hpi d nudc ta van con cd nhiing bit cap, ban 

Vien nha nuac va phap luat 
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chd nhat djnh: Thit nhai, quy djnh phip luat 

vd an sinh xa hpi van chua bao quit hdt cic 

van de ma no cin didu chinh. Vi du: d6i 

tugng tham gia BHXH con rit hep;'" thir 

hai. quy dinh phip luat vd an sinh xa hpi 

con tan man trong nhidu van bin phip lual 

nhu cac phap lenh, cac van ban dudi lual; 

thir ba. mpt s6 quy dinh phap luat con 

chung chung, thidu tinh cu the, chat che, ro 

ring, d6i khi con triru lupng; phap lual vd 

uu dii vdi ngudi c6 c6ng, bao hiem xa hpi 

cd nhidu yeu l6 chua phii hgp. Vi du: quy 

dinh ve dieu kidn d6i vdi ngudi dugc hudng 

ciru trg xa hpi, uu dai xa hpi...; he th6ng 

van ban hudng din d6i khi con cham, npi 

dung con c6 didm ch6ng cheo. C6ng tie lap 

hgp, phip didn hoi da dugc lidn hanh 

nhung chua triet dd... 

Co nhidu phtrang ihiic khac nhau de xay 

dyng cung nhu ban hanh phip lual trong do 

mol phuang thirc ma theo chiing l6i giu vai 

tro quan trpng do li he th6ng boa phip luat 

an sinh xa hpi. Chiing la da biet vide ban 

hanh cac quy djnh phip luat lu6n phii gan 

vdi ydu cau thyc lidn, hoan canh ciia dat 

nudc. Xay dyng, ban hanh cac van bin phip 

lual mdi Iu6n can phii dim bao tinh kd thira 

cic quy djnh phap luit tidn bp d6ng thai 

cin nghidn ciru, sira d6i, b6 sung nhirng quy 

djnh di loi thdi, lac hiu. He lh6ng hoa phip 

luat chinh Ii phuong thire giup dim bio 

dugc nhung ydu cau tren. Qui trinh he 

th6ng hoi phip luat an sinh xa hpi nhung 

nam vira qua ciing duge lidn hinh thudng 

xuydn vi djnh ki cu the: 

- Vd lap hgp hoi, vide lap hgp cic van 

ban phip lual an sinh xa hpi d nudc la 

nhiing nam vira qua da dupe tidn hinh 

thudng xuyen vdi pham vi, ehii the, tidu chi, 

muc dich khic nhau: •'•'• • ''• • ' ' 

-I- Vd pham vi, vide lap hgp, sap xdp cic 

van ban an sinh xa hpi dugc lien hinh d6i 

vdi cic van ban trong pham vi mpt dja 

phuang nhat djnh hoac tren pham vi ci 

nudc. Vi du: tip hgp cic quyet djnh, chi thj 

ciia Uy ban nhan dan thinh ph6 Ha Npi vd 

chinh sach ciru trg xa hpi trong trudng hpp 

thien lai tir nam 2000 den nay... 

-I- Vd thai gian, vide tip hgp cic van bin 

phap lual an sinh xa hpi dugc sap xdp, lap 

hgp theo theo tirng m6c thdi gian nhu tir 

nam 1986 den nay hoac lir 1945 den nay... 

-I- Vd ITnh vyc, vide tap hgp hoi cic van 

bin phap luat an sinh xa hpi dugc lien hinh 

sap xep theo ITnh vyc nhu: lap hgp cac van 

bin phip luat ve ciru trg xa h6i; van ban 

phip luit vd uu dai xa hpi; van bin phip 

luat vd bio hiem xa hpi. Ph6 bidn hon li tip 

hgp, sap xdp chung ba ITnh vyc nay thinh 

phap luat ve an sinh xa hpi... i •..- •: 

Ngoai ra, qua trinh lap hgp hoi cac van 

ban phap luat an sinh xa hpi ciing dugc tidn 

hanh bdi nhidu chu thd vdi nhidu myc dich 

khic nhau: chii thd tien hinh tip hgp van 

ban phip lual co the la ca nhin, l6 chirc, 

hpc sinh, sinh vidn, ngudi nudc ngoii... tuy 

theo myc dich sir dyng mi hp c6 cich sap 

xdp cho phii hgp. Vi du: Mpt sinh vien 

mu6n nghien ciiu phip luat vd ciru trg xa 

hgi thi hp se lien hanh tap hgp cic van bin 
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phip luat ed dieu chinh vd cuu trg xa hdi 

theo tidu ehi nhat djnh nhu: thdi gian ban 

hinh vi ITnh vyc ban hinh.. .'^' 

- Ve phap dien hoi, ben canh qui trinh 

trinh tap hgp hoi cic vin bin phip luit an 

sinh xi hpi, sau khi tien hinh sy nghiep ddi 

mdi dd dip irng dugc yeu ciu ciia qui trinh 

nay vi dim bio an sinh xa hdi trong nhin 

dan, nhidu vin bin phip luat trong dd ed 

phip luat vd an sinh xi hdi duge tidn hinh 

sira doi, bd sung dudi hinh thire he th6ng 

hoi nhu: ITnh vyc bio hidm xa hpi, bio 

hidm y td... Vide tidn hinh phip didn hoi 

Nghi djnh s6 12/CP ngiy 26/01/1995 ciia 

Chinh phu ve ban hinh Didu Id bio hidm xa 

hpi the hidn qua vide sira d6i, b6 sung Nghi 

dinh niy bing Nghj djnh s6 93/1998/ND-CP 

ngiy 12/11/1998. Sy phip didn hoi niy dat 

dugc tim cao ban khi Nghj dinh tren da 

dugc sira d6i, b6 sung mpt cich long thd 

kdt hgp vdi mpt s6 th6ng tu hudng din 

khic ning Idn thanh Luit bio hidm xi hpi 

nam 2006; Lual bao hidm y td cung dugc 

xay dyng qua vide phip didn hoi Nghj 

dinh ciia Chinh phii s6 63/2005/ND-CP 

ngiy 16/5/2005... Tir nhirng din chirng trdn 

chiing ta thiy rang he th6ng phip luit vd an 

sinh xi hgi nudc ta ngiy cing hoin thidn vi 

gop phan didu chinh cic quan hd xi hgi kjp 

thdi hon. 

Do vay dd day manh hoin thidn he 

thdng phip lual noi chung vi he thdng phip 

luit vd an sinh xi hgi noi ridng, Nhi nude 

ta da diy manh cdng tic he th6ng hoi phip 

luat, dinh gii thyc trang cic quy dinh phip 

luat va phap didn hoi, nang cip cic quy 

djnh phip luat dd dip iing nhu ciu thyc 

tidn.'̂ ^ Dd tidn hanh he thdng hoi phip luit 

an sinh xa hgi ben canh xem xet thyc trang 

phip luat vd an sinh xi hdi chiing ta ciing 

cin xem xet ddn sy can thiet eiia vide he 

thdng hoi. 

2. Nhu cau khach quan ciiia he thong 
hoa phap luat an sinh xa hoi 

- Nhu ciu tir sy van dpng phit tridn cua 

xa hpi: Chiing ta biet xa hpi khdng ngirng 

van dpng vi phat tridn, phip luat luon lac 

hiu hoac mpt phan nio dd cd tinh vugt 

trudc trong qui trinh niy, cic quan he an 

sinh xi hpi ciing vay, trudc day do chidn 

tranh nhu cau bio vd cin bg, chidn sT tham 

gia chidn diu, nhirng ngudi ed cdng vdi 

cich mang dugc dd eao thi cic quy pham 

phip lual an sinh xi hdi chii ydu tip trung 

vio vin dd uu dai vdi ngudi cd cdng. Tuy 

nhidn, khi chidn tranh da liii xa, trong qua 

trinh day manh phit tridn kinh td, vide cham 

lo bao dim cudc song cho ngudi dan trinh 

cic tic dgng xiu tir thidn nhidn, kinh te, xa 

hgi thi thdi ki nay cic quy pham phip luat 

ve an sinh xa hgi lai tap trung vio vin de 

cuu trg xa hgi, bio hiem xa hgi. Tir sy phirc 

tap vi ludn bien ddng eiia cic quan he xa 

hgi dd, Nha nudc can phii cd su didu ehinh 

kip thdi cic quy pham phip luit. Qk dip 

img duge didu niy, Nhi nudc tidn hinh sira 

ddi, bd sung cic van bin phip luit hidn 

hinh, loai bd nhiing quy pham ldi thdi, b6 

sung vio nhiing van dd mdi phit sinh bing 

vin ban phip li mdi cd thd la ciing loai vdi 
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van bin phip li bj sira doi nhung ciing c6 

thd duge ning len d tim cao hon van bin bj 

sira d6i. Vi du: sira d6i, b6 sung mpt nghi 

dinh bang mpt nghj djnh khic, mpt phip 

lenh hoac cao ban niia li luat. 

- Xuat phat tir sy ch6ng cheo vd chii thd 

ban hinh: Luit ban hinh van ban quy pham 

phap luat nam 2008 vi Lual ban hinh van 

bin quy pham phap lual ciia hpi ddng nhin 

dan vi uy ban nhin dan nam 2004 quy dinh 

rit nhidu chii thd khic nhau lir Chii tich nudc 

cho den chii tjch uy ban nhan din xa, 

phudng, thi trin, cic ban, nginh... ddu co 

thim quydn ban hanh van bin quy pham 

phip lual. Sd dT nhu viy bdi xuil phit tir 

chirc nang, nhidm vu khic nhau vdi nhiing 

muc dich, loi ich khic nhau. Do do hp ban 

hinh ra nhiing van bin quy pham c6 n6i 

dung, pham vi ciing nhu gii tri hieu lyc khac 

nhau thim chi co liic cd noi, van bin ciia cac 

CO quan trung uong ch6ng cheo, miu thuan 

nhau... Sy tham gia ban hanh ciia nhidu chii 

thd din tdi nhu cau phii he thong hoi phip 

luat vd an sinh xa hpi nham xic djnh ro tham 

quydn ban hinh van ban cung nhu loai van 

ban dugc ban hinh vdi timg chii thd dya trdn 

chirc nang va nhidm vy ciia hp. 

- Xuit phit tir chinh nhirng quy dinh 

phip luat an sinh xi hgi cd nhidu bil cap 

nhu quy dinh cic vin dd con tin man, thidu 

thdng nhit, khong hoac chua bao quit het 

cic vin dd mi nd can didu chinh: Mpt s6 

quy djnh phip luit con chung chung, thidu 

tinh cu thd, thidu chat che, thidu ro ring, d6i 

khi cdn triiu tugng, cin phii tidn hanh he 

lh6ng hoi phip luit vd vin dd niy. 

- Xuat phit lir nhu ciu cua qui trinh hpi 

nhap. Trong cic van kidn ciing nhu trong 

Hidn phip nam 1992, Ding vi Nhi nudc ta 

da chi rd day manh quan he hgp tic vdi tat 

c i cic qu6c gia tren thd gidi kh6ng phan 

biet dan lpc, ton giio, che dp chinh tri, da 

dang boa, da phuang hoi cic quan he quoc 

td trdn co sd hgp tic cimg cd lgi. Thyc tien 

tir khi tidn hinh sy nghiep doi mdi nudc ta 

da diy manh tang cudng cac quan he vdi 

hau khap cac qu6c gia ciing nhu cic t6 chirc 

quoc te khu vyc vi trdn the gidi, dac biet l i 

ASEAN vi WTO. Tham gia vio sin choi 

chung loin ciu chung ta phii chap nhin 

luit choi chung eiia thd gidi. Do viy phai 

sira d6i, bo sung nhiing quy dinh phip luit 

noi chung, cic quy dinh phap luit an sinh 

xa hpi noi rieng cua nudc ta cho phii hgp 

vdi phap luit ciia the gidi. Qui trinh niy 

dugc thyc hidn lh6ng qua nhidu phuong 

thuc''*' trong d6 co hd,lh6ng hoa phip luat 

(tip hgp cic van bin phip luat vi phip didn 

hoi phap luit an sinh xa hgi). • 

- Xuit phit lir doi hoi minh bach hoi, 

linh d6ng bp ciia he thong phip luit an 

sinh. Nhiing quy dinh phip luit an sinh xa 

hpi khong chi do Qu6c hpi, Chinh phii hay 

Bp lao dpng, thuang binh va xa hpi ban 

hinh mi cdn do nhidu co quan khic ban 

hinh cd lien quan den an sinh xa hpi, didu 

do cd thd dan ddn miu thuin, ch6ng cheo, 

thidu d6ng bp giira cic quy djnh phip luat. 

Mat khic qui trinh thyc hidn cic chinh 

sich xa hpi doi hoi phai nhanh chong, bidu 
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qui, muon Iim dugc didu do thi quy dinh 

phap luat phii rd ring (tire Ii phai minh 

bach) li doi hoi quan trpng. Do vay trong 

qua trinh day manh minh bach hoi phip 

luit noi chung va phip lual an sinh xa hpi 

noi rieng thi he thong hoi phip lual dong 

vai trd quan trpng. Th6ng qua qua trinh tap 

hgp, sap xdp cac van bin quy pham phap 

luat giiip phit hidn duge nhirng bat cap, 

thieu sol ciia cic quy pham phap luat an 

sinh xa hpi lir do lidn hanh phip didn hoi, 

loai bo nhung quy dinh phap lual lac hau, 

ch6ng cheo, thdm nhung quy pham phip 

luat mdi va van ban phip lual mdi ra ddi 

dim bao dugc sy minh bach, ddng bp, hgp 

li trong cic quy dinh phap luat. 

- Xuat phat tii' vide thyc hidn cd hieu 

qui quydn lgi ciia nhirng d6i lugng dugc 

hudng an sinh xa hpi: Bat cir quy pham 

phap lual nio trudc khi ban hanh can phai 

can cir \ao thyc lien, vdi muc dich lao didu 

kien thuan Igi cho nhin din trong qui trinh 

thyc hien. Cimg vdi sy phat tridn cua khoa 

hpc, kT thuat, ciia kinh td thi ydu cau phuc 

vu nhan dan ngay cang phii duge ning cao 

vi cic nha lam luat phii nhan thirc duge 

nhiing didu do dd thd che hoa vao cac quy 

djnh phip luat thdng qua qua trinh lap hgp 

hoi vi phip didn hoa, 

- Xuat phit lir yeu cau cua vide xay 

dyng nha nudc phap quydn doi hoi he lh6ng 

phip luat trong dd cd phip luat an sinh xa 

hgi can phii dugc hoin chmh va con dudng 

he thdng hoi phap lual li mpt trong nhirng 

phuong thire de dat dugc didu nay... 

3. Tieu chi he thong hoa phap luat an 

sinh xa hoi 

De lien hanh cong tic he thong hoa 

phip lual n6i chung vi he lh6ng boa phip 

luat an sinh xi hpi ndi ridng. thi vin dd 

khong kem phin quan trpng dugc dat ra la 

he th6ng hoi chiing de lim gi? Bidt ring he 

lh6ng hoi phip luit nhim tao didu kien cho 

cic chii thd de ding trong vide tim kidm, 

thuan lgi eho vide phit hidn ra nhirng ydu 

kem vi sira d6i chiing. Tuy nhidn, ndu chi 

noi viy e ring se mang tinh hinh thirc, bdi 

ehiing ta thay rang tir "'phii hgp" no rat triru 

tugng. Do vay can phii dat ra nhiing tidu 

chi cu thd trong qui trinh he lh6ng hoi cic 

vin bin nay vi trong qui trinh he thdng hoa 

cic van bin phip luit, cu thd l i trong vide 

sira d6i, xiy dyng cic quy djnh phip lual 

mdi chiing ta can phai ip dyng quy trinh 

RIA (quy trinh dinh gii tic dgng cua van 

bin ddn ddi sdng xa hpi).'" 

- Tinh dong bp: ihif nhdt, giira cac van 

bin ciing cap dp hieu lyc, ciing gii tri phap 

li quy dinh kh6ng dugc mau thuan, ch6ng 

cheo nhau. Vi die. Nghj djnh do Bp lao 

dpng, thuong binh vi xa hpi soan thao 

khong duge miu thuan, chong cheo vdi 

nghj dinh do Bd y td soan thio gay kho 

khan cho qui trinh tridn khai thyc hidn cic 

quy dinh phip luat niy m i can phii co sy 

thdng nhit v i b6 trg eho nhau; thic hai, sy 

dong bp cdn duge thd hidn qua cic van bin 

cua cap dudi ban hanh phii phii hgp vdi 

van bin ciia cap tren thong nhit trong 

pham vi c i nudc, dT nhidn l i trir mgt so 
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trudng hgp dac biet do phip lual quy dinh. 

Tieu ehi niy giup dim bio sy tuong thich 

phii hgp giiia cic quy djnh phip luit trinh 

mau thuin, eh6ng cheo... sau khi da tien 

hinh he thdng hoi phip lual. 

- Tinh minh bach: Theo djnh nghTa ciia 

Ngin hing thd gidi thi minh bach la sy ph6 

bidn lh6ng lin c6 linh chat rpng rai vdi gii 

re. Con minh bach trong phip luit li nhirng 

quy dinh phip lual trong d6 c6 phip luit an 

sinh xa hpi phai ro ring, mpt nghTa dong 

thdi no phai dugc c6ng khai ddn quing dai 

quin chiing. Chiing la se kh6ng thd noi la 

minh bach neu van bin phap luat dugc ban 

hinh Iai kh6ng dugc c6ng khai rpng rai 

trong nhan dan, kh6ng dugc nhidu ngudi 

bidt ddn. Ngugc lai van bin phip lual mac 

dil dugc c6ng khai nhung quy dinh trong do 

Iai c6 thd dugc hidu theo nhidu cich khac 

nhau thi dd cung khong thd gpi la minh 

bach. Do do trong qua trinh he lh6ng hoa 

phap lual an sinh xa hpi, chiing ta can phii 

die bidt luu y den vin dd niy (tire nhin din 

phii dugc biet va dugc gop y vio cic van 

ban phap luat dang trong qui trinh xay 

dyng). Didu nay se c6 inh hudng lich eye 

den qui trinh thyc hidn phip lual. 

- Tinh loan didn: DQ dim bao qui trinh 

thyc thi phip luat dugc hieu qua, van de rit 

quan trpng li phip luat do phii didu chinh 

mgt cich toin didn. Phip luit vd an sinh xa 

hgi ciing vay, phai didu ehinh toin didn cic 

vin dd ve bio hidm xi hpi, uu dii xa hpi va 

ciru trg xii hpi. Do vay trong qua trinh soan 

thio, ban hanh van ban quy pham phip luit. 

dac bidt li qui trinh he th6ng hoi phip luat 

an sinh xa hpi vdi nhidu vin dd rpng Idn vi 

phirc lap thi vide dim bio tinh loan didn 

trong cic quy dinh phip luat Iu6n Ii ydu l6 

duge luu tam hing diu. pdi he th6ng hoi 

phap lual CO hinh thirc phip didn hoi, diy Ii 

giai doan kh6ng chi li tap hgp, sap xdp cic 

van bin quy pham phip luit ma co quan 

nha nudc co thim quydn con tidn hinh 

nghidn ciru b6 sung cic quy pham mdi 

nham tao ra van bin phip luat mdi c6 gii trj 

vi cip dp hieu lye phip Ii cao hon, do viy 

tinh loin didn la mpt trong nhirng lieu chi 

quan trpng dd thyc hidn qua trinh nay. 

- Tinh he th6ng, dugc the hidn qua hai 

khia canh co bin: Thir nhdt, sy lh6ng nhit 

giira cac phin, cic chuong, muc trong van 

ban vdi nhau dugc sap xdp, b6 tri theo mpt 

trinh ty nhat djnh; ihif hai. sy thong nhit 

con dugc thd hidn qua cic quy dinh ciia cic 

van bin trong he thong phip luat an sinh xa 

hpi vdi nhau nhu phap luat ve uu dai xa hpi, 

ciru trg xa hpi, bao hidm xa hpi vi bio bio 

linh he lh6ng cua phip luat an sinh xa hpi 

trong he th6ng phip luit Viet Nam. Do vay 

trong qui trinh he thong hoi phip luit cic 

chu thd lidn hinh ciing can hdt sire luu tim 

ddn tidu chi niy. 

- Tinh dd tidp can va dy bao ve van bin 

quy pham phip luat: Qui trinh he th6ng hoi 

phip lual ke ci qui trinh tap hgp hoi ciing 

nhu phip didn hoa van ban Iu6n can phii 

dam bao dugc tinh dd tidp can d6i vdi da so 

quan chiing nhan din (lire li phii dim bio 

dugc hai ydu l6 li tinh minh bach trong cac 
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quy dinh phip luat v i dim bao dugc tinh 

c6ng khai den mpi ngudi, mpi ngudi dd 

tiep can duge nd). Vin dd niia la cic van 

ban quy pham phip luit lidn quan den dai 

da so nhan dan, nhirng quy djnh cua n6 

phii phii hgp vdi thyc tien v i de hidu. Day 

cd le l i mpt trong nhiing tieu chi tdng hgp 

trong qui trinh he thdng hoi phip luat, bdi 

trong do c6 bao him nhidu ydu to vd c6ng 

khai, minh bach v i tham chi la ca tinh 

d6ng bp, th6ng nhai ciia van bin phap lual. 

Cic quy dinh phip lual an sinh xa hpi 

trong qui trinh he th6ng hoi can phii dip 

irng dugc tidu chi niy. " ^ 

4. Phuung hudng day manh he thong 

hoa phap luat an sinh xa hoi 

4.1. Hudng hodn thien chung ••>- ••• 

- Vd nhin thirc, can phii nhan thirc 

lh6ng su6l lir cac cip lanh dao ddn cic co 

quan l6 chirc, ci nhin vd lam quan trgng 

ciia c6ng tie he th6ng hoi phip luit v i quy 

djnh thinh chinh sich dd tir do tao tidn dd 

cho vide xiy dyng, cu thd hoi thinh phip 

luat vd van dd niy. 

- Vd ehii thd lidn hinh he lh6ng hoi 

phap lual. Noi chung vd tap hgp hoi, r i soit 

van bin quy pham phip luit cd Ie chiing ta 

khdng can bin nhidu vd vin dd ehu thd tidn 

hanh thyc hidn, bdi chu the nao ciing c6 thd 

Iam vide niy cin cir vao muc dich cua minh 

dua ra tidu chi va lidn hinh tip hgp. Tuy 

nhidn. van dd dang phii bin d diy li he 

thong van ban nudc ta rat dd so, tap hgp nd 

da khd nhung kidm tra xem van bin nio cdn 

hidu lyc hay hdt hidu lyc thi kh6ng phai li 

vin dd don gian. Mat khic, qui trinh he 

th6ng boa phip luat khdng chi cd vide tip 

hgp, sap xdp van bin m i cdn bao gom ci 

qui trinh phip didn hoi. Do vay theo quan 

diem ciia ehung tdi thi vide tap hgp dinh 

gii thyc trang quy djnh phip luat ed the do 

cic CO quan t6 chiic, c i nhan trong hoac 

ngoii nhi nudc tien hinh va dua ra de xuat 

sira d6i, trdn co sd nhu cau thyc tien ca 

quan nhi nude co tham quyen se lien hinh 

phip didn hoi. Tuy nhidn, dd dim bio kdt 

qui qui trinh tidn hinh r i soit phii tuin 

theo nhiing tidu chi nhit djnh v i phai dugc 

kidm soit chit che. Ndu sir dung kdt qui tip 

hgp hoi dd phii dugc co quan nhi nude eo 

thim quydn dinh gii dya trdn cic tieu 

chuin nhit djnh vd tinh chinh xic . . . Qua 

trinh tip hgp hoi cd thd vay nhung qui 

trinh phip didn hoi l i qui trinh loai bo cac 

quy pham lac hau, b6 sung thdm nhiing quy 

djnh phip luat mdi thi bat huge phii do co 

quan Nhi nudc tidn hanh. Vi du tap hgp hoi 

vin bin phap luat vd an sinh xa hpi cd the 

do td chuc, c i nhin ben ngoii tidn hinh, 

hoac Bp lao dgng, thuang binh v i xa hpi 

lidn hinh song ddn qui trinh phip didn hoa 

thi phii do Bg lao dgng, thuong binh vi xa 

hgi thyc hien vide nay. Vide tip hgp, ri soit 

cac van bin quy pham phip luit phii dugc 

giao cho cic co quan thugc bg quin li theo 

nginh, ITnh vyc hoac cic td chire, c i nhan 

bdn ngoii tidn hinh (dugc co quan nhi 

nudc c6 tham quydn thira nhan) vd nhiing 

quy djnh phip luit lien quan ddn nginh 

minh v i chi ra cu the vin ban nao cdn hieu 
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luc, van ban nao hdt hidu lyc mpt phan... 

dua ra dd xuat phip didn hoa va co quan 

l6ng hgp, cu6i cimg giao cho Bp tu phap 

ma cu the li Cue kiem tra van ban quy 

pham phip luat, boi Cue nay co chirc nang 

kiem tra \ide ban hanh van ban quy pham 

phap lual lir trung uong den dia phuang ndn 

se thuan lgi han rat nhieu cho qui trinh tien 

hanh he lh6ng hoa. 

- Vd tii chinh, Nhi nudc ciing nhu cic 

t6 chirc ci nhin can dim bao tii chinh cho 

boat dpng nay dugc tidn hanh diing lidn dp, 

vide cung cap lai chinh niy dupe the hidn 

cu thd qua nhung hang muc c6ng vide cu 

thd CO sy giam sil chat che lir Nha nudc dd 

dinh gii nghiem liic d6i vdi ket qui he 

lh6ng hoa phap lual noi chung cung nhu 

phap lual an sinh xa hpi noi ridng, 

- Vd th6ng tin, diy manh c6ng b6 lli6ng 

lin Ircn cac phuang lien th6ng lin dai chiing 

nhu phai ihanh, bao in, truyen hinh, 

Inlernet,,, kh6ng chi vd cac van ban lual dii 

dugc phap dien hoa ma ca cac van ban dugc 

he th6ng hoa dudi hinh thirc tip hgp hoa 

theo nhung tidu chi nhat dinh de phyc vy 

cho boat dpng nghidn ciru, lim hidu ciia 

nhin dan vd cic chinh sach an sinh xa hpi 

CO hidu qui, 

4.2. Giai phdp hodn thien cu the 

Thir nhdt. day manh hon nua c6ng lac ri 

soit, tap hgp hoi cic van ban phap lual an 

sinh xa hoi cua ca trung uong va dia 

pbirong, Trong qua trinh nay can dac bidt dd 

cao vai Iro cua cac ca quan kidm Ira \an 

bin nhu Cue kiem tra van ban qu> pham 

phip luat ciia Bp lu phap va cac phong 

kidm tra van bin thupc cic sd tu phip dia 

phuang trong vide phit hidn va xu li, dd 

xuil xu Ii cic van ban co npi dung, eh6ng 

cheo, miu thuan nhau,,. 

Thil hai. trong qui trinh lien hanh he 

thong boa phap luat an sinh xa hpi dudi 

hinh thirc phap didn hoa phii dam bao 

nhung nguyen lac ca ban, dac ihii cua an 

sinh xa hpi nhu: mpi thinh vien trong xa 

hpi deu CO quydn dugc huong an sinh xa 

hpi; nhi nudc th6ng nhat quan Ii van dd an 

sinh xa hpi; ket hgp hii hoi giira chinh sich 

kinh te vdi chinh sich xi-hpi; binh dang, 

din chu, c6ng khai va cong bang xa hpi; 

nguyen tac '"hudng thu theo d6ng g6p" ket 

hgp vdi "lay s6 d6ng bii s6 it": da dang hoa, 

xti hpi hoa cac boat dpng an sinh xa hpi 

nham dam bio khi nang thyc thi sau qua 

trinh phip didn hoi. 

Thu ba, xay dung chinh sach long the 

cho van de an sinh xa hpi va the che hoi 

chinh sach do trong mpt dao luit vd an 

sinh xa hpi ban la dua ra cac chinh sach 

don Ie cho tirng mang nho cua an sinh xi 

hpi va giai quydt lirng mang nh6 do trong 

limg dao lual ban che. Trong qui trinh 

phap didn hoa nay, theo chiing t6i can ip 

dung triet dd quy trinh RIA (quy trinh danh 

gii tic dpng van ban). 

Thic lie. vd co chd thyc hien: co che thyc 

hidn phap luat noi chung va an sinh xa hpi 

noi ridng doi hoi he th6ng phap luat xay 

dyng trdn co so phii hgp vdi thyc lien, Khi 

phap lual an sinh xa hpi con nhieu vin de 
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can giii quydt thi: 

- Trudc mit, tidn hinh phip didn hoi 

phip lual an sinh xa hpi theo lirng ITnh vyc 

nhu: ciru trg xa hgi, uu dai xa hpi va bio 

hidm xa hpi, dinh gii thyc trang quy dinh 

phap luat d timg ITnh vyc v i tidn hinh loai 

bd cac quy pham 16i thdi, lac hiu dong thdi 

dua vio dd nhiing quy pham mdi tidn bp 

hon, nang chiing nen thinh phip lenh, cao 

hon nira li luit, Hien nay, chiing la d i phip 

didn hoi thinh cong Luit bio hidm x i hpi 

nam 2006, Luit bao hidm y id nam 2008, 

Vd van dd ciiu trg xa hgi ngiy cing trd Idn 

quan trpng do mat trii cua kinh td thi 

trudng vi d sy bat thudng tir nhien nhidn,.. 

thi sip tdi can phii phip didn hoi Nghj dinh 

s6 07/2000/ND-CP; cic lh6ng tu hirdng dan 

vd chinh sich ciru trg xa hpi thinh Luat ciru 

trg xa hpi dd didu chmh nhirng quan he niy 

dugc loan didn ban. 

- Vd Iiu dii, ehung ta da biet phip luat 

vd an sinh xa hpi dugc cau thinh bdi ba 

he thdng phip luit nhd do l i phip luat vd 

bao hidm xa hpi; phip lual uu dii xa hpi; 

phip lenh ve ciru trg x i hpi, do viy c6 the 

phip didn hoi nhiing quy dinh phip lual 

cua cac nganh luat niy thanh Lual vd an 

sinh xa h6i.'^' 

(1), Theo bao cao ciia BHXH Viet Nam thi ca nuoc 

hien CO khoang 39 trieu lao dgng, trong do c6 khoang 9 

trieu lao dong co quan he lao dgng nhung moi co 

khoang 6 trieu nguoi thugc dien tham gia BHXH bat 

bugc (chiSm khoang 14% luc lugng lao dgng xa hgi), 

Trong so do chi co khoang 4,4 trieu nguoi dong BHXH 

ma chu ygu la lao dgng thugc khu vuc Nha nuoc, so 

lao 'dgng lam viec a cac ca so san xuat kinh doanh 

ngoai qu6c doanh (ki ca lien doanh) tham gia BHXH 

con thap, khoang gkn 5,000 doanh nghiep vdi s6 lugng 

ngudi lao ddng khoang gkn 400,000 ngudi, con s6 nay 

chi chiSm khoang 20% tdng sd lao ddng ngoai qu6c 

doanh thudc dien tham gia BHXH bat bugc, Nhu vay, 

cdn lai mgt sd lugng Idn lao dgng chua dugc tham gia 

BHXH, dac biet la trong cac nganh ndng, lam, ngu 

nghiep. tieu thu cdng nghiep,,. ngoai qudc doanh, 

(2),Xem: Van ban phap luat an sinh xa hdi, Trung tam 

djch vu va thdng tin phap luat DHL, Ha Ndi 2006, Day 

la ia mgt tap van ban ve phap luat an sinh xa hdi dugc 

tap hgp hoa theo 3 ITnh vuc dd la: 1) Cac van ban phap 

luat v§ bao hî m xa hdi; 2) Cac van ban phap luat v̂  

uu dai xa hdi; 3) Cac van ban ve ciiu trg xa hdi,,, 

(3), Nha nudc da giao cho Bd tu phap thuc hien cdng 

tac ra soat, danh gia thuc trang he thdng phap luat 

nudc ta de cd bien phap phap dien hoa siia ddi, bo 

sung cac quy djnh da ldi thdi, lac hau va thay vao do 

nhu'ng quy dinh tien bg hon va nang cap cac quy djnh 

do thanh van ban cd gia tri phap li cao hon, 

(4). Chiing ta cung cd the su dung phuong thiic "mot 

luat sua nhieu luat" dap iing dugc nhu cau nhanh 

chdng ciia qua trinh hdi nhap qudc te va trong qua 

trinh hoan thien phap luat de gia nhap WTO, chiing ta 

cung da ap dung giai phap nay, 

(5), RIA thuc ra la quy trinh danh gia, du bao tac 

dgng ciia phap luat ddi vdi kinh te xa hdi, ddi vdi 

nhung ddi tugng chju tac ddng ciia van ban phap luat 

do.., Tli' dd giiip chiing ta tra ldi dugc nhung cau hbi 

nhu: Cd can thiet phai ban hanh luat dd khdng? N8u 

ban hanh thi chiing ta phai quy dinh timg van de nhu 

the nao? Tac ddng ciia nd khi ra ddi se ra sao, tdt hay 

xau,,, Quy djnh nay da dugc ap dung d tSt ca cac 

nudc thugc OECD, Han Qudc , 0 Viet Nam, hien 

nay chiing ta chua cd mdt quy trinh RIA d^y dii trong 

xay dung, ban hanh van ban quy pham phap luat ma 

chiing ta mdi chi cd danh gia tinh cSn thiSt ciia viec 

xay dung van ban quy pham phap luat. 

(6), Van de nay da timg dugc thuc hien cd hieu qua d 

My vdi su ra ddi cua Dao luat an sinh xa hdi nam 1935. 
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