
Thuc tien thuc hien ed luat lao dgng 

DANH GIA Bl/dC DAU KET QUA 14 N A M THlfC HIEN BO LUAT LAO DONG 

TAI CAC DOANH NGHIEP THUOC BO XAY DUNG VA MOT SO KIEN NGHj 

Bg luat lao ddng (BLLD) dugc Qudc hdi 

khoa IX. ki hgp thir V thdng qua ngay 

23/6,1994 CO hieu Itac thi hanh ngay 

01/01/1995 vdi 198 dilu luat cu the. Cho din 

nay BLLD da trai qua nhieu lan sua ddi. bd 

sung; mdt sd dieu luat dugc tach ra de dua 

vao cac dao luat khac nhu; Luat day nghe, 

Luat bao hiem xa hdi va Luat dua ngudi Viet 

Nam di lam viec cd thdi han d nude ngoai. 

Mdt sd ndi dung dugc sira ddi. bd sung cho 

phit hgp \ di thuc tien nhu HDLD. giai quyet 

tranh chap lao ddng. giai quyet dinh cdng... 

BLLD hien nay cd 223 dieu. tang them 25 

dieu so vdi liic mdi ban hanh. Nham dap img 

>cu cau hoan thien phap luat lao ddng ndi 

chung. sua ddi. bd sung BLLD ndi rieng phii 

hgp vdi yeu cau thuc tien. bai viet de cap 

vice danh gia budc dau ket qua 14 nam thi 

hanh BLLD tai cac doanh nghiep thudc Bd 

xa) di.mg \ a de xuat mot sd kien nghi. 

1. Mot so dac diem va nhu cau ve lao 

dong ciia cac do'n vj thuoc Bo xay dung 

/, /. Ddc diem chung 

Xa_\ diong la nganh kinh te-kT thuat su 

dung krc lugng kha Idn lao ddng xa bdi 

trong cac ITnh \ tac san xuat kinh doanh chu 

NCLi. gdm cac boat ddng xa\ lap. san xuat vat 

lieu xa\ dung, ca khi xa\ di.rng. phat trien 

- - ? : • ' ; . : 

NGO MINH MAN* 

TS. NGUYiN HIEN PHUONG ** 

nha, dd thi \ a khu cdng nghiep. tu van thiet 

ke xay dung... Trong tdng sd lao ddng xay 

diong sir dung thi lao ddng boat ddng xay lap 

chiem ti trgng Idn (xap xi 70% lao ddng ciia 

toan nganh). Tinh dac thii ciia nganh xay 

dung so vdi cac nganh san xuat khac la san 

pham mang tinh don chiec, san xuat chu yeu 

d ngoai trdi, chu ki san xuat khdng lap lai, 

boat ddng thudng xuyen luu ddng d nhieu dja 

ban. phan Idn san pham xay dung do Nha 

nude dat bang... Khi khdi cdng xay dung 

cdng trinh can tap trung sd lugng Idn lao ddng 

nhieu chiing loai nganh nghe, tir lao ddng cd 

chuyen mdn nghiep vu cao den cac lao ddng 

phd thdng vdi nhieu vj tri khac nhau. Tinh da 

dang la mdt trong nhiing dac thu cua lao ddng 

nganh xay diong. Ben canh dd. do tinh chat 

cdng viec thudng ddi hdi thdi gian thi cdng 

dai ngay. cd cdng trinh keo dai hang chuc 

nam do vay tinh miia vu xen lan yeu cau dn 

dinh ddi sdng cho ngudi lao ddng la nhiing 

khQ_ khan cua nganh. Tinh trang ban giao 

cdng trinh cho chu dau tu xong khdng the di 

chu\en bet sd lao ddng da sir dung kha phd 

Bg xay dung 
* Giang vien khoa phap luat kinh te 

Truonsj Dai hoc Lual Ha Noi 
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Thuc tiin thuc hien Bg luat lao dgng 

bien d cac cdng trinh cd quy md Idn, thdi gian 

thi cdng dai. Sd lao ddng nay ph4n Idn cd tudi 

ddi cao, sire khoe giam siit, trinh do chuyen 

mdn. tay nghe thap, nhat la lao ddng nii lam 

cac cdng viec thu cdng, don gian khdng thi di 

theo cdng trinh den cac dia phuong khac. Day 

la dac diem Idn nhat eiia nganh xay dung dan 

den sd lao ddng ddi du ludn la ban ddng hanh 

ciia doanh nghiep xay lap. 

1.2. Nhu cdu sir dung lao ddng 

Vao thdi diem nam 1996, sd lugng cac 

doanh nghiep true thudc Bd xay dung la 53 

don vj; trong dd cd 13 tdng cdng ti, lien hiep 

cac xi nghiep va 40 doanh nghiep nha nude 

ddc lap true thudc Bd vdi tdng sd lao ddng 

sir dung la 108.822 ngudi. Sau khi sap xep, 

den nay cbi cdn 14 doanh nghiep true thudc 

Bg xay dung, sd lao ddng sii dung binh quan 

la 206.474 ngudi, trong dd khu vu(f san xuat 

kinh doanh sir dung 201.509 ngudi, chiem 

97.59%. Giai doan tilp theo tu 2009 din 

2011 tiep tuc sap xep, cd phan boa cac cdng 

ti me de binh thanh mdt sd Tap doan kinh 

te, du kien nhu cau lao ddng nam 2011 la 

231.735 ngudi, tang 15% so vdi nam 2008, 

cu the nhu sau: 

^^^--^ Nam 

So lu'OTlĝ \̂  

lao dong ^^^^ 

Khdi doanh nghiep 

xay lap 

Khdi doanh nghiep 

san xuat V L X D 

Khdi doanh nghiep 

tu van xay dung 

Tong so 

2003 

167.654 

48.931 

4.394 

220.979 

2004 

183.923 

50.289 

3.857 

238.069 

2005 

188.323 

43,104 

3.803 

235.230 

2006 

189.123 

43.645 

3.487 

236.255 

2007 

194.084 

36.215 

3.466 

233.765 

2008 

160.252 

36.867 

4.390 

201.509 

KH 
2011 

184.290 

42.397 

5.048 

231.735 

Tuy nhien, co cau lao ddng trong cac 

doanh nghiep sau sap xep van cdn nhieu bat 

hgp li do Ijch sir de lai nhu: lao ddng tuyen 

dung trong thdi ki bao cap trd thanh lao 

ddng "chung than" vdi doanh nghiep; chinh 

sach lao ddng thay ddi qua nhieu thdi ki, 

viec chuyen ddi binh thirc quan li lao ddng 

tir CO che tap trung. bao cap sang eg che thi 

trudng khdng tranh khdi nhirng vudng mac, 

bat hgp li. 

1.3. Tinh hinh trien khai thuc hien BLLD 

Sau khi BLLD va he thdng van ban 

hudng dan dugc ban hanh, Bd xay dung da 

chi dao cac co quan, don vi true thudc td 

chure tuyen truyen, phd bien, giao due cac 

ndi dung ciia Bd luat va nhung quy dinh 

phap luat khac lien quan den boat ddng 

nganh xay dung vdi nhieu binh thirc da dang 

va phong phii. Theo dd, cac doanh nghiep da 

phdi hgp vdi co quan lien quan md cac Idp 
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Thuc tiin thuc hien Bg luat lao dgng 

tap huan, phat hanh tai lieu hdi dap, sd tay 

bd ttii, phat thanh tren loa dai cua doanh 

nghiep; td chiic bdi thi, hdi dien san khau ve 

tim hieu BLLD, thi an toan ve sinh vien 

gidi... da thu hiit hang chuc ngan lugt lao 

ddng tham gia tim hieu BLLD, nhd vay viec 

thuc thi BLLD da di vao thuc tien mdt each 

nhanh chdng va phat buy tinh tich cue cua 

nd trong hau het cac don vi san xuat kinh 

doanh cua Bd xay dung. 

Tuy nhien, cdng tac tuyen truyen, phd 

bien, giao due phap luat lao ddng cdn nhieu 

han che, chua dugc chu trgng thudng xuyen, 

lien tuc; nhieu noi td chirc theo phong trao 

vao thdi diem Bd luat va van ban hudng dan 

mdi ban hanh. Ndi dung cting chi tap trung 

phd bien cac quy dinh cua phap luat, chua 

chu trgng phd bien kT ndi dung cac van ban 

hudng dan luat; ddi tugng tham gia cbii ylu 

la can bd nhan sir, can bd cdng doan co sd. 

2. Danh gia bu-dc dau mot so ket qua 

sau 14 nam thuc hien Bo luat lao dong 

2.1. Thuc hien cdc quy dinh ve hop ddng 

lao ddng i, 

Trong nen kinh te thi trudng, ngudi lao 

ddng cd quyen tu do lira chgn cdng viec phii 

hgp vdi kha nang va hoan canh cua minh, 

ngudi su dung lao ddng cd quyen tuyin chgn 

va su dung lao ddng theo yeu cau san xu4t 

kinh doanh. Nha nude thira nhan va bao ve 

nhirng quyen va Igi ich chinh dang cua cac 

ben trong quan he lao ddng bang phap luat. 

Tdng hgp ket qua cua 406 doanh nghiep 

dugc phe duyet Phuong an lao ddng nam 

2007 thi sd lao ddng sir dung la 196.824 

ngudi; trong do lao ddng nir chiem 18,5%; 

sd lao ddng tham gia bao hiem xa hdi 

(BHXH) chilm 85,89%). Cac hinh thirc ki kit 

hgp ddng lao ddng (HDLD) nhu sau: 

- HDLD khdng xac djnh thdi ban chiem 

57,23%; 

- HDLD cd thdi ban xac dinh tu I - 3 nam 

chilm 26,48%; 

- HDLD thdi vu ng^n ban chilm 14,84%; 

- Ddi tugng khdng thudc dien ki HDLD 

chiem l,45%o (chiic danh do Nha nude bd nhiem). 

Tren thuc te van tdn tai hinh tbitc "hgp 

ddng mieng", hgp ddng giao ket bang hanh 

vi nhat la trong trudng hgp nhan khoan khi 

nhirng yeu cau ve tien do thi cdng hoac hoan 

thien cdng trinh keo dai. Day la tinh trang 

dien ra kha phd bien trudc nhiing siic ep, yeu 

cau dac trung cua nghe nghiep. Hon nira, bd 

phan lao ddng phd thdng thudng lam viec 

theo mua vu (nhat la liic ndng nhan) nen viec 

lira chgn hinh thiic giao ket hgp ddng phii 

hgp, diing phap luat va dam bao tinh hieu 

qua kinh te cung la bai toan khd cho ngudi 

tuyen dung. Viec chua quy djnh hinh thitc 

hgp ddng giao ket bang hanh vi ciing khien 

cho ngudi lao ddng thiet thdi hon khi tham 

gia quan he lao ddng ddng thdi ciing khien 

cho viec tuyen dung lao ddng kem linh boat. 

Nhin chung viec tuan thu HDLD da giao 

ket d cac don vi dien ra kha tdt. Tuy vay, 

trong dieu kien nen kinh te thj trudng, dac 

biet vdi nhiing bien ddng kinh te bat Igi ciing 

khdng tranh khdi tinh trang khi doanh 

nghiep gap khd khan trong san xuat kinh 

doanh ciing la lue nhieu ngudi xin thdi viec 
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Thuc tien thuc hien Bd luat lao dgng 

hoac bj mat viec lam. Dieu dd gay khd khan 

cho viec nang cao chat lugng lao ddng ddng 

thdi tao nen ap lire rat Idn cho doanh nghiep, 

nhat la nhirng doanh nghiep ma Nha nude 

cdn chiem ti le tren 50% vdn dieu le. 

2.2. Thuc hien cdc quy dinh ve thod udc 

lao ddng tap the (cdn goi Id thod udc tap thi) 

Thoa udc tap the la van de mdi trong 

dieu kien nen kinh te thi trudng. Vdi nhiing 

uu diem va hieu qua trong viec duy tri mdi 

quan he dn djnh, hai boa cho doanh nghiep, 

thoa udc tap the da trd thanh mdt trong 

nhirng quy dinh dugc nha nude khuyen 

khich cac ben trong quan he lao ddng thuc 

hien. Thoa udc tap the cd gia trj nhu "bd luat 

con" ciia doanh nghiep, quyen Igi ciia ngudi 

lao ddng dugc chi tiet, eta the va md rdng 

ban so vdi luat dinh de pbii hgp vdi dieu 

kien cu the ciia doanh nghiep. 

Ve CO ban, cac ndi dung thoa udc tap 

theda trd thanh ddn bay kinh te quan trgng 

nhu giam gid lam viec trong tuan; tang them 

ngay nghi hang nam, ngay nghi vi viec 

rieng; tang them mirc luong tdi thieu; da 

dang cac che do thudng, khuyen khich ngudi 

lao ddng tang nang suat, hieu qua cdng 

viec... Mdt sd cdng ti cd phan da thoa thuan 

nhirng dieu khoan cd Igi cho ngudi lao ddng 

khdng nam trong pham vi bat budc cua Nha 

nude nhu hd trg tien trugt gia, tien an ca, 

tien thue nha trg, tien xang xe di lam; hd trg 

tien di hgc bdi dudng nang cao tay nghe d 

nude ngoai; mua bao hiem nghe nghiep, bao 

hiem nhan thg, td chirc di tham quan, nghi 

mat. tham hoi khi dm dau... Nhiing quy dinh 

nay cd tac ddng dang ke den viec xay dung 

quan he lao ddng bai boa, dn djnh, nhat la 

viec td chiic lay y kien ngudi lao ddng trudc 

khi ban hanh cac quy che nhu thoa udc tap 

the, ndi quy lao ddng, tieu chuan bd nhiem 

can bd hoac quyet dinh dau tu md rdng san 

xuat kinh doanh. 

Tuy nhien, khdng nam ngoai xu hudng 

chung ctia mdt sd doanh nghiep, trong nganh 

xay dimg van tdn tai tinh trang ban hanh 

thoa udc tap the mang tinh ddi phd, binh 

thirc, chua bao ve dugc quyen Igi cfio ngudi 

lao ddng, hau het cac ndi dung chi ngang 

bang vdi quy dinh ciia phap luat. Vai trd cua 

td chirc cdng doan d nhirng co sd nay rat md 

nhat, can bd cdng doan ciing la ngudi lam 

cdng hudng luong ciia doanh nghiep, boat 

ddng kiem nhiem va it khi dugc bdi dudng 

kT nang, nang cao nang lire boat ddng nen 

khdng mudn ddi thoai, hoac tranh ne ddi 

thoai, thuong lugng vdi chii doanh nghiep. 

Mat khac, boat ddng cua cac td chirc Dang, 

cdng doan, doan thanh nien... trong loai hinh 

cdng ti cd phan chua thuc su ddi mdi, don vi 

chi quan tam den hieu qua san xuat kinh 

doanh ma chua coi trgng cdng tac xa hdi, vi 

vay boat ddng thuang lugng, ddi thoai xa hdi 

chua phat buy hieu qua, tham chi it dugc sii 

dung trong cac doanh nghiep nay. 

2.3. Ve tien luang vd thdi gian lam viec, 

nghi ngoi 

Trong bdi canh nen kinh te nude ta 

chuyen tir kinh te tap trung. bao cap sang 

nen kinh te thj trudng theo dinh hudng xa 

hdi chii nghTa ddi hdi tat yeu phai cd nhirng 
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Thuc tien thuc hien Bd luat lao dgng 

chinh sach kinh te, xa hdi lam co sd phap li 

dieu chinh cac mdi quan he lao ddng trong 

doanh nghiep. Chinh sach tien luong la mdt 

trong nhiing co che dugc Nha nude phan cap 

toan dien va triet de, cho phep doanh nghiep 

dugc tang, giam lao ddng va thoa thuan miic 

tien luong, tien cdng cu the ddi vdi ngudi lao 

ddng. Do sir thoa thuan nay ma thuc te da 

hinh thanh thj trudng siic lao ddng, dugc coi 

la "hang boa cd gia trj dac biet", dugc Nha 

nude thua nhan va bao hd thdng qua mire 

luong tdi thieu chung. Trong sd cac dieu 

kien dua ra de thoa thuan kbi thiet lap quan 

be lao ddng tbi tien luong va thdi gid lam 

viec dugc dat d vi tri hang dau, bdi tien 

luong la cudc sdng, thdi gid lam viec la sire 

khoe cua ngudi lao ddng. BLLD da tao banh 

lang phap li de hai ben thuang lugng, thiet 

lap quan be cung cd Igi giiia ngudi lao ddng, 

chii sir dung lao ddng va Nha nude. 

Vdi chiic nang quan li nha nude ciia 

minh, Bd xay dung chu ddng phdi hgp vdi 

CO quan chirc nang td chirc hudng dan thi 

hanh cac che do, chinh sach tien luong, thdi 

gian lam viec va thdi gian nghi ngoi theo 

diing quy dinh phap luat; khuyen khich cac 

doanh nghiep tra luang cao hon, ed Igi ban 

cho ngudi lao ddng. Cho den nay, cac doanh 

nghiep thudc Bd da ban hanh nhiing quy 

dinh ve giam gid lam viec, tang gid nghi 

ngoi va duy tri tdt thdi gian lam viec 40 gid 

mdt tuan. Mdt sd doanh nghiep da hoan 

thanh chuyen ddi sd hiru nhung van duy tri 

he thdng thang, bang luong nha nude, dieu 

chinh mirc luang tdi thieu gan vdi chi tieu 

Igi nhuan dl xay dimg va dang ki don gia 

tien luong. 

Thdi gian qua, mdt sd cdng trinh xay 

dung nha may thuy dien tai cac vimg sau, 

viing xa, viing cdn nhieu khd khan dugc Chinh 

phu cho phep ap dung che do tien luong dac 

biet va bd sung them ngudn vao du toan da 

dugc phe duyet trudc dd. Trong qua trinh td 

chire thuc hien cung cdn nhieu y kien khac 

nhau, da sd y kien cho rang viec giai quyet 

che do cho ngudi lao ddng la diing nhung se 

lam tang cbi phi dau tu, dan den vugt tdng 

miic dau tu da dugc Chinh phii phe duyet. 

Tuy nhien, Bd xay dung cho rang mtic tien 

luong va phia cap dugc ap dung thdi gian 

qua deu nam trong pham vi che do tien 

luong Nha nude cho phep, khdng qua cao so 

vdi mat bang chung ddi vdi cac cdng trinh 

xay dung thudc dja ban viing sau, viing xa, 

viing cdn nhieu khd khan va dieu quan trgng 

hon la nd the hien su quan tam ciia Dang va 

Nha nude trong viec nudi dudng va bao ve 

ngudn nhan lire cho phat trien dat nude. 

2.4. Thuc hien quy dinh ve an todn vd ve 

sinh lao ddng 

Cac quy dinh trong BLLD ve an toan, ve 

sinh lao ddng dugc ke thira qua trinh xay 

dung phap luat va diic riit kinh nghiem trong 

qua trinh td chirc san xuat tu trudc den nay, 

ke ca nhung kinh nghiem thuc tien dugc rut 

ra tir xuong mau ctia ngudi lao ddng. Vi hieu 

qua va hau qua ciia cdng tac an toan va ve 

sinh lao dgng khdng chi ddng khung trong 

quan be lao ddng cua doanh nghiep nen thdi 

gian viia qua ciing vdi quy djnh cua BLLD, 
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Thuc tien thuc hien Bg luat lao dgng 

Chinh phu da ban banh Chuang trinh qudc 

gia ve an loan, bao hd lao ddng va ve sinh 

lao ddng; dua ndi dung nay vao ke hoach 

phat trien kinh te-xa hdi va ngan sach nha 

nude, the bien su quan tam, cham lo ddi vdi 

quyen dugc lam viec trong dieu kien an toan, 

ve sinh lao ddng va cai thien dieu kien lam 

viec ciia ngudi lao ddng. 

Vdi chiic nang ciia minh, Bd xay dung 

da cu the boa cac quy dinh ciia phap luat vao 

ndi dung quan li cua nganh ddi vdi viec san 

xuat, che tao, nhap khau, sir dung cac loai 

may mdc. thiet bi cd yeu cau nghiem ngat ve 

an toan, ve sinh lao ddng. Td chirc cdng 

doan trong nganh xay dung chit ddng phdi 

hgp vdi doanh nghiep cimg cap trong viec td 

chirc thuc hien cac quy dinh ciia Luat lao 

ddng; ddng thdi, phat ddng cac phong trao 

ihi dua hang nam ve an loan, ve sinh lao 

ddng d CO sd nhu: Phong trao "Dam bao va 

nang cao chat lugng cdng trinh, san pham 

xay dung"; "Dam bao va nang cao dieu kien 

sdng, lam viec cho edng nhan vien chirc va 

lao ddng"; "Xanh-sach-dep va dam bao an 

loan lao ddng, phdng chdng chay nd". Duy 

tri hang nam cdng tac so ket, tdng ket va tdn 

vinh, khen thudng nhirng ca nhan, tap the 

thiac hien tdt cdng tac an loan va ve sinh lao 

ddng de trien khai Phap lenh bao bd lao 

dgng va thuc thi BLLD cd hieu qua ban. 

Tuy nhien, cdng tac dam bao an toan va 

ve sinh lao ddng van cdn nhieu yeu kem 

trong td chirc thuc hien, nhat la doanh 

nghiep vira va nhd. Cac cai thau xay dimg, 

cac td ddi xay dung boat ddng don le thieu 

sir quan tam dau tu cai thien dieu kien lam 

viec, trang bj bao hd lao ddng va ve sinh lao 

ddng. Ban than ngudi lao ddng khdng cd dieu 

kien tiep can vdi cac quy dinh cua phap luat, 

khdng dugc huan luyen chu dao ve quy trinh 

an toan, ve trang bi phdng hd ca nhan nen 

khdng sii dung hoac khdng biet sii dung khi 

lam viec. Trong khi dd, trinh do ctia kiem 

dinh vien, thanh tra vien ve an toan lao ddng 

cdn ban che, lire lugng mdng; cac quy dinh 

ve nganh nghe, cdng viec ddc bai, nguy hiem 

cdn thieu va ban hanh chua kip thdi, chua cd 

trong danh muc quan li hien hanh cua lien 

bd, chua dap img cdng nghe mdi hien dai; 

cdng tac hudng dan, td chirc bd may va dau 

tu kinh phi cho boat ddng bao hd, an toan lao 

ddng chua pbii hgp vdi cac loai binh co sd 

thdi ki hdi nhap kinh te qudc te... 

2.5. Kl luat lao ddng vd Irdch nhiem 

vdt chdt 

Trong quan he lao ddng thi ngudi lao 

ddng phia thudc nhieu vao quy dinh cd tinh 

phap li do chu sir dung lao ddng quyet dinh, 

cd nghTa vu chap banh ndi quy lao ddng va 

tuan thii su dieu hanh ciia ngudi chu sir 

dung lao ddng. Theo quy dinh phap luat thi 

cdng ti cd phan dugc ke thira va tiep tuc 

thuc hien ndi quy lao ddng do doanh nghiep 

nha nude da ban hanh giri dang ki tai ca 

quan lao ddng dia phuong. Mdt sd cdng ti 

cd phan da td chirc hiep thuang vdi td chirc 

cdng doan ban hanh cac hinh thirc xir li ki 

luat. mirc bdi thudng vat chat cd tinh ran de 

nham lanh manh boa cac quan he lao ddng; 

ddng thdi yeu cau ngudi quan li phai guong 
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Thuc tien thuc hien Bg luat lao dgng 

mau chap banh nhung quy dinh cua phap 

luat tbi mdi thuyet phuc dugc ngudi lao 

ddng nghiem chinh chap banh ndi quy lao 

ddng cua doanh nghiep. 

Tren thuc te tinh trang vi pham phap luat 

lao dgng cua chu sir dung lao ddng a co sd 

van xay ra kha phd bien ma chua bi xu li 

nghiem minh. kip thdi. Nhieu doanh nghiep 

xir li ki luat vdi hinh thirc sa thai khdng dung 

trinh tu, thu tuc quy djnh, khdng chimg minh 

dugc ldi va khdng cho ngudi lao ddng bao 

chua. khdng tham khao y kien cua td chirc 

cdng doan trudc kbi quyet dinh, khdng giri 

dang ki ndi quy lao ddng vdi co quan chirc 

nang. Ve quy dinh phap luat van cd vudng 

mac. vi du can cir xac dinh cac hanh vi vi pham 

kl luat lao ddng. dac biet la sa thai. Nhieu 

don vj ti.1 xac dinh cho minh banh vi vi pham 

kl luat a mirc sa thai trong ndi quy lao ddng 

khdng thudc hanh vi quy dinh trong Dieu 85 

BLLD va dugc dang ki, khi cd su kien xay 

ra rat khd giai quyet. Day cung la mdt trong 

nhung nguyen nhan dan den tinh trang khieu 

nai. khieu kien ve lao ddng trong nganh. 

2.6. Thuc hien quy dinh ve bao hiem xd hdi 

Han 40 nam qua. Nha nude da thuc hien 

chinh sach BHXH va dat dugc nhieu thanh 

luu to Idn. gdp phan bao dam va dn djnh ddi 

sdng cua ngudi lao ddng, cung cd va phat 

iricn hic lugng lao ddng cua dat nude, bao 

dam an sinh xa hdi. Sau khi chinh sach 

BlIXTI dugc cu the hoa trong BLLD, sd lao 

dgng tham gia BHXH ngay cang tang nhanh 

nhat la khi chuyen ddi sang ca che thi trudng 

CO si,i quan li. dieu tiet cua Nha nu'dc. . -•', 

D I hoan thien chinh sach BHXH theo 

muc tieu doi mdi ctia Dang va Nha nude, 

BLLD da sua ddi, bd sung va tach phan 

chinh sach BHXH quy djnh rieng trong Luat 

bao hilm xa hd". Theo dd, BHXH dugc md 

rdng pham vi, ddi tugng den cac thanh phan 

kinh tl tao dilu kien cho ngudi lao ddng 

dugc tu do di chuyen noi lam viec; tang miic 

trg cSp cho ngudi lao ddng khi dm dau, sinh 

de, tai nan lao ddng, benh nghe nghiep, huu 

tri va tii tuit. Hiu bit cac doanh nghiep sau 

chuyin ddi duy tri tdt viec ddng BHXH cho 

ngudi lao ddng, trich, lap Quy du phdng trg 

c4p mix viec lam theo dung quy dinh phap 

luat; miic trich tir 1 din 3%) quy tien luong 

ddng BHXH hang nam. Nhirng doanh nghiep 

cd nhu cau chuyen mdn kT thuat cao, da chii 

trgng din cac giai phap "hgp ddng hgc nghe" 

trong nude hoac d nude ngoai; dao tao chuyen 

nghe cho cdng nhan true tiep san xuat tao 

dieu kien dn dinh quan he lao ddng lanh 

manh tai co sd. 

Tuy nhien, mdt bd phan chu su dung lao 

ddng vi Igi nhuan da tranh ne viec ddng 

BHXH bat budc, mdt sd doanh nghiep khac 

lam an thua Id keo dai cung khdng ddng 

BHXH cho ngudi lao ddng. Tinh trang ng 

dgng tien BHXH keo dai, co quan Bao hiem 

xa bdi tam dimg thuc hien cac che do trg cap 

ve BHXH ddi vdi ngudi dm dau, thai san, ve 

huu do doanh nghiep vi pham da gay khd 

khan cho ddi sdng ciia mdt bd phan lao ddng 

nay. Khdng it doanh nghiep ke khai danh 

sach tham gia BHXH thap ban sd lao ddng 

thuc te sir dung, chi bao ve quyen Igi ve 

BHXH cho bd may quan li, sd lao ddng cdn 
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Thuc tien thuc hien Bg luat lao dgng 

lai thue mudn hgp ddng thdi vu ngkn ban 

dudi 03 thang de tranh ne nghTa vu tham gia 

BHXH bat budc. Ve quan he giira co quan 

Bao hiem xa hdi vdi co sd va doanh nghiep 

cdn nhieu van de chua thdng nh§t nhu viec 

cap sd BHXH cho ngudi nghi viec trudc 

ngay 01/01/1995, xac dinh nganh nghe. cdng 

viec nang nhgc, ddc bai, nguy hiem, viec ghi 

mirc luong theo he sd luong bay sd tuyet ddi 

de tinh trg cap BHXH la mdt trong nhung 

van de can dugc sdm lam rd de lanh manh 

han, minh bach ban van de thu nop va thu 

hudng BHXH cho ngudi lao ddng. 

2.7. Ve gidi quyet tranh chdp lao ddng 

Trong qua trinh thiet lap quan he lao 

dgng, dii cd gang tdi mirc tdi da ciing khd 

tranh khdi sir va cham, bat ddng, mau thuan 

giira ngudi sir dung lao ddng va ngudi lao 

ddng ve quyen va Igi ich. Viec giai quyet 

tranh chap lao ddng do hai ben tu thuang 

lugng, giai quyet va sir tham gia ciia cac co 

quan td chirc cd tham quyen nhu hdi ddng 

hoa giai co sd, bdi ddng trgng tai, chii tjch 

uy ban nhan dan cap huyen, toa an theo quy 

djnh tai BLLD sua ddi, bd sung nam 2006. 

Thuc te, tai cac don vi thudc Bd xay dung 

cho thay ben canh cac vu tranh chap lao 

dgng ve quyen hien nay cac tranh chap lao 

ddng ve Igi ich lai cd xu hudng gia tang. 

Chit yeu vdi nhiing ddi hdi tang them tien 

luang, thudng, giam tai cdng viec, gid 

lam... Nguyen nhan chii yeu bat ngudn tir 

nhirng khd khan, biic xuc trong cudc sdng, 

dieu kien an d, sinh boat khdng dugc cai 

thien; khieu nai cua ngudi lao ddng khdng 

dugc chii sir dung lao ddng quan tam giai 

quyet kip thdi. 

Ben canh dd, ban than nguai lao ddng 

khdng dugc trang bi nhirng kien thirc ca ban 

cua phap luat lao ddng, de bi kich ddng. Idi 

keo khieu kien tap the ddi tang luong, cai 

thien mirc thu nhap vdn da qua thap lai khdng 

kip thdi. Trong khi dd, can bd cdng doan 

ciing la ngudi lam cdng an luong kiem nhiem 

cdng tac cdng doan nen ngai dau tranh. sg sc 

bi irii Lim va mat viec, nhat la dai dien tap the 

lao ddng khdng biet hoac khdng quen ddi 

thoai, thuong lugng vdi chii doanh nghiep de 

giai quyet vudng mac thudc quan he lao 

ddng. Do dd, khdng cdn each nao khac ngudi 

lao ddng tu phat td chirc dinh cdng. Mdt sd 

cudc khieu kien cd bieu hien kich ddng, xiii 

giuc, phat td roi Idi keo ngudi lao ddng tham 

gia dinh cdng hoac chdng ddi lai chu truang 

cd phan boa hay ke hoach phat Iricn cua 

doanh nghiep, lam anh huang den boat ddng 

san xuat kinh doanh cua doanh nghiep va trat 

tia, an ninh tai dia phuang. Tuy nhien. nhung 

trudng hgp nay chi la ca biet trong cac doanh 

nghiep ciia Bd Xay diong. 

3. Mot so y kien gop phan hoan thien 

Bo luat lao dong 

BLLD ciia nude Cdng boa xa hdi chit 

nghTa Viet Nam ban hanh ngay 05/7/1994 

den nay da dugc 15 nam. irong 15 nam dd, 

Bd luat da dugc sira ddi, bd sung nhieu lan. 

Ddng thdi vdi viec sira ddi, bd sung dd, cac 

van ban dudi luat nhu nghi dinh cua Chinh 

phit, thdng tu ciia cac bd. nganh... da kjp 

thdi hudng dan cho phii hgp. Tuy vay. tir 

thdi diem xav dunii. ban hanh BLLD den 
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Thuc tien thuc hien Bg luat lao dgng 

nay da qua 15 nam tinh hinh kinh te, chinh 

tri. xa hdi da cd nhiing chuyen bien, thay ddi 

Idn. Tir viec xac dinh: "BLLD dieu chinh 

quan he giiia ngudi lao ddng lam cdng dn 

luang vdi ngudi sir dung lao ddng... ", nen 

can nhan thiic rd mdi quan he nay va the che 

quy dinh phap luat phii hgp de dieu chinh. 

Trong nhiing nam 1990 trd ve trudc, da sd 

ngudi sir dung lao ddng ciing chinh la ngudi 

lao ddng. hg binh dang vdi ngudi lao ddng 

lam cdng an luong khac, cbi cd dieu bg la 

ngudi dai dien cho Nha nude quan li phan 

vdn. tai san va thay mat Nha nude quan li 

ngudi lao ddng lam cdng an luong. Vi vay, 

viec tach biet Igi ich chung, tap the va Igi ich 

rieng ca nhan la van de hau nhu khdng de 

cap. Trong dieu kien kinh te thi trudng va xu 

the hdi nhap kinh te qudc te, vai trd ciia luat 

lao ddng can dugc khang dinh manh me 

trong viec dieu chmb mdi quan he giira mdt 

ben la ngudi sir dung lao ddng - chu sd hiiu 

tai san. vdn. thue lao ddng va tra luong bang 

tien "till" cua minh vdi mdt ben la ngudi lao 

ddng lam cdng an luong, ngudi lam thue. Sir 

da dang ve chit the quan be lao ddng va viec 

xac dinh tu each binh dang, tu do trong trao 

ddi hang boa siic lao ddng can phai dugc the 

che boa rd net trong BLLD. 

Tir thuc tien quan he lao ddng trong 

nganh xa> dung dan den yeu cau hoan thien 

cac ndi dung (che dinh) cua Bd luat nhu ve 

HDLD. thoa udc tap the, thdi gid lam viec. 

nghi ngai. ki luat lao ddng, an loan ve sinh 

lao ddng... phii hgp vdi su phat trien cua 

quan he lao ddng ndi chung cd tinh den 

nhiing dac thu rieng ciia nganh nham dam 

bao tinh kha thi. Ddi vdi Bd xay dimg, song 

song vdi viec day manh cd phan boa va sap 

xip hinh thanh mdt sd tap doan kinh te manh 

de cd the hoan thanh viec chuyen ddi boat 

ddng cLia cac doanh nghiep nha nude sang 

boat ddng theo Luat doanh nghiep tir ngay 

01/7/2010 theo chi dao ciia Thu tudng Chinh 

phii, Bd xay dung dang yeu cau cac don vi 

tdng ket, danh gia thuc tien 14 nam thuc 

hien BLLD d cac tdng cdng ti, cdng ti nha 

nude va cdng ti cd phan, cdng ti trach nhiem 

hiiu ban... de tap trung nghien cim, tdng hgp 

y kien ddng gdp ctia co sd ve sua ddi, bd 

sung nhiing quy dinh ciia BLLD va cac van 

ban hudng dan thi hanh cho phu hgp vdi tinh 

hinh thuc te, giam tdi da khdi lugng van ban 

kbi trien khai hudng dan. Tren co sd dd, tam 

thdi de xuat mdt sd kien nghi trong viec 

hoan thien phap luat lao ddng ndi chung va 

BLLD ndi rieng: 

- Ve HDLD: Hien nay Bd luat quy djnh 

bai hinh thirc giao ket hgp ddng, do la bang 

van ban va bang mieng (Dieu 28), thuc te sii 

dung lao ddng cho thay can phai bd sung 

them binh tbire giao ket bang hanh vi nham 

dam bao phu hgp vdi ban chat ciia quan he 

lao ddng, thdng nhat vdi quy djnh cua luat 

dan sir ve binh thirc ciia hgp ddng. Ve thdi 

ban cua hgp ddng nen quy dinh don gian 

bang hai loai thdi ban la cd xac djnh va 

khdng xac dinh bdi quy dinh nhu bien hanh 

ve thdi ban xac djnh tdi da la 36 thang khien 

nhieu doanh nghiep trong nganh rat khd 

khan khi lira chgn thdi ban giao ket bdi cd 
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Thuc tien thuc hien Bd luat lao ddng 

nhung cdng trinh an dinh dugc thdi gian 

hoan thanh dai ban thdi gian cho phep giao 

ket nen ca hai ben chii the deu thay bat hgp 

li, khdng phii hgp vdi nguyen vgng ciia cac 

ben. Tinh trang ngudi lao ddng bd viec theo 

"phong trao" hien nay trong nganh xay dung 

mdt phan cd nguyen nhan tu nhung quy djnh 

ve dieu kien cham dirt HDLD ciia ngudi lao 

ddng cd Igi ban nhieu so vdi ngudi sir dung 

lao ddng, vi vay can cd nhiing quy djnh nang 

cao trach nhiem cua ngudi lao ddng, dam 

bao cdng bang ve quyen Igi cho ca hai ben 

khi cham dirt HDLD. •: 

- Ve thoa udc tap the: Trudc tinh trang 

cac dan vj coi nhe gia trj ciia thoa udc, ki ket 

mang tinh hinh thiic, ddi phd, can bd sung 

cac quy djnh nang cao trach nhiem ciia don 

vj vdi viec ki ket va thuc hien thoa udc, tang 

cudng kha nang thuc hien quy djnh phap luat 

ve thoa udc tap the dam bao vai trd ciia thoa 

udc trong don vi. Cd the tinh den giai phap 

quy djnh bat budc giao ket thoa udc tap the d 

cac don vi sir dung lao ddng. Dac biet, vai 

trd ciia cdng doan trong cac don vj nganh 

xay dung, nhat la don vj khdng cd phan vdn 

gdp ciia Nha nude cdn kha md nhat do vay 

can bd sung cac quy djnh nang cao vj the cua 

td chirc cdng doan, nang cao nang lire cua 

can bd cdng doan. 

- Ve tien luong: Can luat boa cae nguyen 

tac xay dung thang luong, bang luong va dinh 

mirc lao ddng giup cho cac don vi va ngudi 

lao ddng de dang xac dinh, thoa thuan mirc 

tien luong. Ddi vdi nhirng don vi sir dung lao 

ddng vdi nhung dja ban dac biet khd khan. 

phuc vu cdng trinh trgng diem qudc gia can 

hudng dan cu the ve tien luong, ban che tinh 

trang liing tiing ciia don vj khi thuc hien. 

- Ve quy djnh an toan lao ddng, ve sinh 

lao ddng: Vdi dac tbii la nganh nghe cd ti le 

nii ro ve an toan lao ddng nhieu trong boat 

ddng, khi thuc thi cac quy dinh nay cho thay 

phap luat bien hanh chua cd cac quy djnh xac 

dinh rd trach nhiem cua ngudi lao ddng, ngudi 

sir dung lao ddng khi cd su cd tai nan xay ra 

khien khd khan trong viec xac dinh mire bdi 

thudng (Dieu 107). Can xac dinh trach 

nhiem cua cac chii the tir dd quy djnh mirc 

bdi thudng phii hgp vdi mire suy giam kha 

nang lao ddng va yeu td ldi ciia cac chii the. 

- Ve ki luat lao ddng, trach nhiem vat 

chat: Quy djnh ve cac trudng hgp sa thai 

hien nay cdn chua cu the, rd rang nhat la 

trudng hgp diem a khoan 1 Dieu 85 dan den 

khd khan khi xac djnh hanh vi va mirc xu li, 

do vay can quy dinh rd rang ban dam bao 

tinh kha tbi va ban che khieu nai, khieu kien. 

Ve hau qua ciia viec sa thai bat hgp phap can 

quy dinh khac nhau giira trudng hgp vi pham 

ve ndi dung va vi pham ve hinh thirc, thu tuc 

thuc hien cho pbii hgp vdi thuc tien. Viec 

quy djnh xin ldi cdng khai kbi ngudi sir dung 

lao ddng sa thai bat hgp phap td ra thieu tinh 

kha thi do vay can tinh den viec bai bd. 

- v l tranh chap lao ddng va dinh cdng: 

Trong xu hudng tranh chap ve Igi ich cd 

chieu hudng gia tang trong nganh xay diong 

ndi rieng va trong dieu kien ciia kinh te thi 

trudng ndi chung can chii trgng cac quy dinh 

ve ndi dung nay./. 
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