
Dieu kien lao dong va dieu kien su'dung lao dong 
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TRONG Bd LUAT L A O D 6 N G 

Hgp ddng lao ddng la che dinh trung tam 

va quan trgng nhat cua Bd luat lao 

ddng bdi nd dieu chinh quan he lao ddng -

mdi quan he chii yeu nhat thudc pham vi 

dieu chinh ciia Bd luat lao ddng (BLLD). 

1 km nira. trong mdi quan he vdi cac che dinh 

khac. hgp ddng lao ddng ludn giir vai trd la 

CO sa lam phat sinh cac che dinh nay. Cd 

hgp ddng lao ddng, cd quan he lao ddng mdi 

phat sinh cac quan he ve tien luong, bao 

hiem xa hdi, an loan ve sinh lao ddng, thdi 

gian lam vice va nghi ngoi... Tir khi Bd luat 

lao ddng ra ddi (nam 1994) den nay. cac quy 

dinh ve hgp ddng lao ddng da dugc sira ddi, 

bd sung cho phii hgp vdi thiac tien cua ddi 

sdng xa hdi. Tuy nhien, cac quan he lao 

ddng ngay cang phat trien va khdng ngtrng 

bien ddng nen cac quy dinh ve hgp ddng lao 

ddng tuy da dugc sira ddi vao nam 2002 

song den nay, sau 6 nam thuc hien, mdt sd 

quy dinh da td ra khdng cdn pbii hgp va cd 

nhieu bat cap. Mat khac, thi trudng lao ddng 

Cling nhu nhan thirc ciia cac chii the tham gia 

quan he lao ddng cung da cd nhieu thay ddi 

iicn ddi hoi cac quy dinh ve hgp ddng lao 

ddng cung phai sua ddi cho pbii hgp. Chinh 

\i \ay. vice sua ddi Bd luat lao ddng ndi 

chung. che dinh hgp ddng lao ddng ndi rieng 

trong giai doan hien nay la het sire can thiet. 

Vice sua ddi. bd sung che dinh hgp ddng lao 

TS. TRAN THI THUY LAM * 

ddng trong Bd luat lao ddng can tap trung 

vao mdt sd van de sau day: 

1. Ve loai hop dong lao dong 

Theo Dieu 27 Bd luat lao ddng. hgp 

ddng lao ddng gdm 3 loai: Hgp ddng lao 

ddng khdng xac dinh thdi ban. hgp ddng lao 

ddng xac dinh thdi ban tir 12 thang den 36 

thang, hgp ddng theo miia vu hoac theo cdng 

viec nhat dinh dudi 12 thang. Ddi vdi hgp 

ddng lao ddng xac dinh thdi ban, khi het ban 

eac ben cbi ed quyen ki them mdt thdi ban, 

neu sau dd ngudi lao ddng tiep tuc lam viec 

thi phai ki hgp ddng lao ddng khdng xac 

djnh thdi ban. Nhu vay, theo quy dinh ciia 

phap luat. ddi vdi hgp ddng lao ddng xac 

dinh thdi ban, cac ben cbi cd the ki ket thdi 

ban cao nhat tdi da la 3 nam. Nhung hgp 

ddng lao ddng cd thdi ban tren 3 nam nhu 

hgp ddng lao ddng cd thdi ban 4 nam, 5 

nam, 7 nam... ve nguyen tac deu bi coi la 

trai phap luat (vi pham dieu khoan ve thdi 

han hgp ddng). Quy dinh nay cua phap luat 

thuc chat la nham bao ve ngudi lao ddng, 

budc ngudi su dung lao ddng phai giao ket 

hgp ddng lao ddng khdng xac dinh thdi ban 

vdi ngudi lao ddng ddi vdi nhiing cdng viec 

mang tinh chat lau dai tren 3 nam. Tuy 
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nhien, thuc te cho thay khdng phai cir cdng 

vice nao cd thdi gian ket thiic tren 3 nam 

tham chi tren 6 nam, ngudi sir dung lao ddng 

cung diu ki ket hgp ddng lao ddng khdng 

xac dinh thdi ban ddi vdi ngudi lao ddng. 

Ngudi sir dung lao ddng cung se chi ki hgp 

ddng lao ddng thdi ban cao nhat la 3 nam 

song sau dd lai tiep tuc ki tiep hgp ddng xac 

dinh thdi han. Tham chi hg cdn lach luat 

bang each hit hgp ddng lao ddng xac dinh 

ihdi ban thir hai, ngudi sir diang lao ddng tien 

hanh thanh li hgp ddng vdi ngudi lao ddng, 

sau dd lai ki tilp hgp ddng lao ddng thir ba 

van la hgp ddng xac dinh thdi ban. Viec ki 

kit nay cua hg van dugc thira nhan la hgp 

phap, bdi phap luat quy dinh la ngudi lao 

dong phai tilp tuc lam viec thi mdi budc 

ngudi sir dung lao ddng phai ki hgp ddng lao 

ddng khdng xac dinh thdi han. Q day, ngudi 

sir dung lao ddng da lam thii tuc thanh li hgp 

ddng nen khdng thudc trudng hgp ngudi lao 

ddng tilp tuc lam viec nua, do dd cac ben 

van cd the ki hgp ddng thii' ba la hgp ddng 

lao ddng xac dinh thdi ban. Vi vay y nghTa, 

muc tieu cua nhirng quy dinh phap luat hien 

hanh vl thdi ban hgp ddng nham bao ve 

ngudi lao ddng d mdt gdc do nao dd hau nhu 

khdng dat dugc tren thuc tl. Mat khac, d gdc 

do nao dd viec khdng ehl thdi ban cua hgp 

ddng lao ddng tdi da la 3 nam cdn lam mk 

di CO hdi cd viec lam lau dai ciia ngudi lao 

ddng cung nhu sir linh boat trong viec sir 

diang lao ddng cua ngudi su dung lao ddng 

(v4n dl an ninh va linh boat trong viec lam). 

Thuc tl Cling cd nhung cdng viec cd the xac 

dinh dugc thdi gian kit thiic la 4 nam, 5 

nam, 6 nam... nlu khdng cd su gidi han cua 

phap luat cac ben se giao kit hgp ddng lao 

ddng vdi thai ban nay va nhu vay ngudi lao 

ddng se cd dugc viec lam trong toan bd thdi 

gian dd. Song, vdi nhiing quy dinh cua phap 

luat hien banh dl dam bao tinh hgp phap, 

cac ben ciing se chi cd the ki hgp ddng 3 

nam sau dd nlu can thiet hai ben se tiep tuc 

gia ban hgp ddng cdn neu khdng se cham 

dirt. Dilu nay, qua that da gay phiic tap cho 

cac ben. Vi vay, thilt nghT ve thdi ban cua 

hgp ddng lao ddng, phap luat lao ddng nen 

sira ddi theo hudng khdng nen gidi ban thdi 

ban tdi da ciia hgp ddng (3 nam) ma thdi ban 

dd nen dl cho eac ben tu thuang lugng, thoa 

thuan cho phii hgp vdi tinh chat cua tirng 

loai cdng viec. Ddng thdi cung khdng nen 

khdng chi sd lugng cac lan ki hgp ddng lao 

ddng xac dinh thdi ban nham dam bao tinh 

linh boat cua cac ben trong viec thiet lap 

quan he lao ddng cung nhu tinh linh boat ciia 

thi trudng lao ddng. : ,: ' / .••; 

2. Ve ch§m dut hap d6ng lao dong 
Theo quy dinh cua phap luat hien hanh, 

viec cbSm dirt hgp ddng lao ddng gdm hai 

trudng hgp duang nhien cham dirt hgp ddng 

lao ddng va dan phuang cham diil hgp ddng 

lao ddng. Duong nhien cham dirt hgp ddng 

lao ddng dugc hieu la trudng hgp khi cd can 

cir luat dinh, cac ben trong quan he lao ddng 

dugc quy In chSm dirt hgp ddng. Cac trudng 

hgp duang nhien cham dirt hgp ddng lao 

ddng theo quy dinh tai Dieu 36 BLLD nhin 

chung la hgp li song cd mdt trudng hgp can 

dugc xem xet lai. Dd la trudng hgp hai ben 

thoa thuan cham dirt hgp ddng lao ddng 

(khoan 3 Dilu 36 BLLD). Quy dinh nay khi 

ap di,ing vao thirc te cd hai quan diem khac 
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nhau. Quan diem ibir nhat cho rang hai ben 

thoa thuan cham dirt hgp ddng lao ddng bao 

gdm 2 trudng hgp: trudng hgp trong hgp 

ddng lao ddng cac ben cd -thoa thuan trudc 

ve can cir cham dirt hgp ddng va trudng hgp 

tbtae hien hgp ddng lao ddng mdt thdi gian 

nhat dinh cac ben mdi thoa thuan viec cham 

dirt hgp ddng. Quan diem thir hai cho rang 

hai ben thoa thuan cham dirt hgp ddng lao 

ddng a da\ chi la trudng hgp ihiac hien hgp 

ddng lao ddng mdt thdi gian cac ben mdi 

thoa thuan ve vice cham dirt hgp ddng lao 

ddng va tren thuc te thudng theo quan diem 

thir hai. Li do chu yeu de ap dung quan diem 

nay la bai ngudi ta cho rang tai thdi diem 

giao ket hgp ddng lao ddng neu cho phep cac 

ben dugc quyen thoa thuan ve viec cham dirt 

hgp ddng se rat bat Igi cho ngudi lao ddng. 

Vi yeu the. vi viec lam. ngudi lao ddng se 

budc phai chap nhan nhiing thoa thuan ma 

hg khdng mong mudn. Tuy nhien. cung can 

phai thay rang neu quan niem chi trong qua 

trinh thuc hien hgp ddng cac ben mdi dugc 

quyen thoa thuan ve viec cham dirt hgp ddng 

ma khdng thira nhan viec cac ben dugc 

quyen thoa ibuan trudc dieu khoan cham dirt 

trong hgp ddng lao ddng se lam mat di sir 

linh boat cua viec su diang lao ddng cung 

nhu thi trudng lao ddng. Thuc te. rat nhieu 

doanh nghiep su dung lao ddng de thuc hien 

cac boat ddng dich \u ma doanh nghiep da 

ki ket \di doanh nghiep khac. Viec su dung 

lao ddng trong nhirng trudng hgp nay phu 

thudc rat nhieu vao yeu cau cua phia thue 

dich \ Ll thdng qua hgp ddng ma hai ben da ki 

ket. Vi \'d\. neu ngudi lao ddng khdng dap 

ung dugc >eu cau cua phia thue dich vu, bi 

tra ve thi doanh nghiep cung khdng cd cdng 

viec khac de bd tri cho ngudi lao ddng. Tuy 

nhien, doanh nghiep lai khdng the cham dirt 

hgp ddng ddi vdi ngudi lao ddng vi ngudi 

lao ddng chi vi pham theo dieu khoan ma 

doanh nghiep cam ket vdi phia ben kia ma 

khdng rai vao cac trudng hgp cham dirt hgp 

ddng theo quy dinh cua phap luat. Vi vay. 

thiet nghT de dam bao su linh boat trong viec 

su dung lao ddng, phap luat nen thira nhan 

trudng hgp cham dirt hgp ddng lao ddng 

theo dieu khoan ma hai ben da thoa thuan 

trong hgp ddng. Song ciing can luu y rang 

thoa thuan dd khdng dugc trai vdi quy dinh 

ciia phap luat. 

Khac vdi trudng hgp duang nhien cham 

dirt hgp ddng, don phuang cham dirt hgp 

ddng lao ddng dugc hieu la trudng hgp mdt 

trong cac ben cham dirt quan he khi hgp 

ddng van cdn thdi ban. Viec cham dirt nay 

hoan loan chi do y chi cua mdt ben chu the 

ma khdng phu thudc vao y chi cua phia ben 

kia. Don phuang cham dirt hgp ddng lao 

ddng gdm hai trudng hgp; ngudi lao ddng 

don phuong cham dirt hgp ddng va ngudi su 

dung lao ddng don phuang cham dirt hgp 

ddng. Cd the thay cac quy dinh cua phap luat 

ve trudng hgp ngudi lao ddng don phuang 

cham din hgp ddng tuong ddi hgp li nhung 

ddi vdi trudng hgp ngudi su dung lao ddng 

don phuong cham diit hgp ddng thi d mdt sd 

can cir can phai xem xet. nghien ciru sua ddi. 

bd sung them cho phii hgp vdi thuc te. Cac 

trudng hgp ngudi sir dung lao ddng dugc 

quyen dan phuang cham dirt hgp ddng dugc 

quy djnh d Dieu 17. Dilu 31. Dilu 38 va 

Dilu 85 BLLD. 
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Dieu 17 BLLD cho phep ngudi sir dung 

lao ddng dugc quyen cham dirt hgp ddng 

ddi vdi ngudi lao ddng khi doanh nghiep 

thay ddi ca cau cdng nghe. Trudng hgp nay 

dugc coi la trudng hgp cham dirt hgp ddng 

vi li do kinh te. Tuy nhien, cac trudng hgp 

dugc coi la thay ddi ca cau, cdng nghe theo 

quy dinh ciia phap luat tuang ddi hep, chi 

gdm 3 trudng hgp. Dd la trudng hgp thay 

ddi may mdc, thiet bi quy trinh cdng nghe 

tien tien cd nang suat lao ddng cao ban; 

thay ddi san pham hoac ca cau ciia san 

pham dan den sir dung lao ddng it ban; thay 

ddi ca cau td chirc: sap nhap, giai the mdt 

sd bo phan ciia doanh nghiep. Hien nay, cd 

ihiac te dang dugc dat ra la trong cugc 

khiing hoang tai chinh mang tinh loan cau, 

rat nhieu doanh nghiep da budc phai thu hep 

san xuat, giam chd lam vice nen cho ngudi 

lao ddng nghi vice hang loat. Van nan nay 

khdng chi d Viet Nam ma mang tinh loan 

c3u. Song vi phap luat khdng cd quy dinh 

vl van dl nay nen thuc te cac doanh nghiep 

deu phai cd gang bicMi lau dua vao cac 

trudng hgp luat dinh de cham dirt hgp phap 

nhu phai giai the, sap nhap mdt sd bd phan 

cua doanh nghiep ma khdng dam thu hep 

san xuSt. giam cho lam viec. Do dd, phap 

luat c4n cd nhirng quy dinh nham dam bao 

si,r linh boat trong vice sir dung lao ddng 

cho cac doanh nghiep trong nhu'ng trudng 

hgp nay nhu cho phep cac doanh nghiep 

dugc cham dirt hgp ddng ddi vdi ngudi lao 

dong khi doanh nghiep thirc su gap khd 

khtin vc tai chinh dan den phai thu hep san 

xuat. uiam chd lam \ iec. 

Ben canh cac can cir cham dirt, thu ttac 

cham dirt hgp ddng lao ddng theo Dieu 17 

BLLT) ciing la van de can phai dugc xem 

xet. Theo quy dinh cua phap luat bien hanh, 

trudc khi cho ngudi lao ddng thdi viec, 

ngudi sir dung lao ddng phai dao tao lai 

ngudi lao ddng, sau dd neu khdng bd tri 

dugc viec lam mdi cham dirt hgp ddng ddi 

vdi ngudi lao ddng. Quy dinh nay d gdc do 

nao dd chinh la dam bao an ninh viec lam 

cho ngudi lao ddng song lai thieu sir linh 

boat cua thj trudng lao ddng. Dieu dd the 

hien d chd khi thay ddi co cau cdng nghe, 

doanh nghiep se xac dinh dugc sd lao ddng 

tiep tuc su dung va sd lao ddng se phai 

cham dirt. f)di vdi sd lao ddng tiep tuc dugc 

su dung thi doanh nghiep dao tao lai de phii 

hgp vdi cdng nghe mdi la hgp li nhung vdi 

so lao ddng chac chan se phai cham dirt ma 

doanh nghiep van budc phai dao tao lai thi 

hoan loan khdng hgp li. Viec dao tao lai nay 

chi mang tinh binh thirc, mat thdi gian va 

tdn kem. Han nua, chua chac nghe mdi ma 

doanh nghiep dao tao se giiip ngudi lao 

ddng tim dugc cdng viec mdi. Vi vay thiet 

nghT khdng nen budc doanh nghiep phai dao 

tao lai tat ca nhirng trudng hgp bi thdi viec 

trong nhiing trudng hgp nay ma thay vao dd 

nen cho phep doanh nghiep dugc tra cho 

ngudi lao ddng mdt khoan tien de ngudi lao 

ddng tu hgc nghe mdi pbii hgp vdi nhu cau 

ciia thi trudng. Dieu dd, khdng cbi dam bao 

dugc sta linh boat cua thj trudng lao ddng ma 

cdn dam bao dugc an ninh viec lam cho 

ngudi lao ddng. 

Mdt trong nhirng van de cung can phai 

dugc sua ddi trong BLLD lien quan den 
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cham dirt hgp ddng lao ddng la diem b 

khoan 1 Dieu 38 BLLD. Theo diem b khoan 

I Dieu 38 BLLD, ngudi su dung lao ddng 

dugc quyen don phuong cham dirt hgp ddng 

ddi vdi ngudi lao ddng khi ngudi lao ddng 

bi xu li kl luat sa thai theo quy dinh cua Dieu 

85 BLLD. Quy dinh nay khi ap dung vao 

thuc te da cd nhiing quan diem khac nhau. 

Quan diem thir nhat cho rang a trudng hgp 

nay ngudi su dung lao ddng phai ra quyet 

dinh sa thai sau do mdi dugc ra quyet dinh 

dan phuang cham dirt hgp ddng. Cdn quan 

diem thir hai thi cho rang ngudi su dung lao 

ddng cd the ra ludn quyet dinh dan phuang 

cham dirt hgp ddng khi ngudi lao ddng cd 

banh vi \i pham ki luat den mire bi sa thai 

theo Dieu 85 BLLD. Cd the thay ngudi sir 

diing lao ddng ra quyet dinh sa thai hay ra 

quyet dinh dan phuang cham dirt hgp ddng 

lao ddng thi deu dan den bau qua la quan be 

lao ddng bi cham dirt. Bdi vay. khi ngudi sir 

dung lao ddng da ra quyet dinh sa thai thi 

khdng ai lai ra them quyet dinh don phuong 

cham dirt hgp ddng. Sa thai tbtae chat ciing 

chinh la trudng hgp don phuang cham dirt 

hgp ddng lao ddng dac biet. Bdi vay d hau 

bet cac nude phap luat khdng cd su tach biet 

ve van de nay ma deu ggi chung la cham dirt 

hgp ddng lao ddng hoac sa thai. 0 Viet Nam. 

tuy sa thai ciing dugc coi la trudng hgp dac 

biet ciia dan phuong cham dirt hgp ddng 

nhimg hau qua phap li cd khac nhau. Neu 

ngudi lao ddng bi sa thai nhin chung bg se 

khdng dugc hudng trg cap thdi viec (trir 

diC'm c khoan 1 Dieu 85 BLLD). cdn cham 

dirt hgp ddng ngudi lao ddng lai dugc huang 

trg cap nay. Vi vay, neu ngudi su dung lao 

ddng khdng ra quyet dinh sa thai ma ra quyet 

djnh dan phuong cham dirt hgp ddng se la 

cd Igi ban cho ngudi lao ddng vi hg se dugc 

trg cap thdi viec, khdng bi mang tieng sa thai 

nen de xin dugc viec lam ban. Nhirng gi cd 

Igi ban cho ngudi lao ddng nhin chung theo 

phap luat lao ddng Viet Nam deu dugc thira 

nhan la hgp phap. Tuy nhien, de tranh tinh 

trang vi het thdi hieu xii li ki luat, ngudi su 

dung lao ddng khdng the ra quyet dinh sa 

thai nen thay vao dd la quyet dinh dan 

phuong cham dirt hgp ddng nen cdn can phai 

xet den van de thdi hieu xir li ki luat. Quyet 

dinh don phuong cham diit hgp ddng cua 

ngudi su dung lao ddng ddi vdi ngudi lao 

ddng trong trudng hgp nay se cbi dugc thira 

nhan la hgp phap neu cdn trong thdi hieu xir 

li ki luat. Neu da bet thdi bieu xir li ki luat, 

ngudi sir dung lao ddng khdng dugc ra quyet 

dinh sa thai ciing nhu quyet dinh dem 

phuong cham diit hgp ddng. Bdi vay, thiet 

nghT diem b khoan 1 Dieu 38 BLLD nen siia 

ddi theo hudng ngudi su dung lao ddng dugc 

quyen don phuong cham diit hgp ddng ddi 

vdi ngudi lao ddng khi ngudi lao ddng cd 

hanh vi vi pham ki luat bi sa thai theo Dieu 

85 BLLD neu van eon thdi hieu xu li ki luat. 

3. Ve hau qua phap li ciia viec cham 

dirt ho'p dong lao dong 

Khi HDLD cham dirt (vi li do duong 

nhien hay don phuong) nhung lao ddng da 

lam viec cho doanh nghiep tir mdt nam trd 

len se dugc hudng trg cap thdi viec hoac trg 

cap mat viec lam (neu cham dirt theo Dieu 

17 hoac Dieu 31 BLLD). Khoan trg cap nay 
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nham hd trg ngudi lao ddng dn dinh cugc 

sdng trong thdi gian tim kiem viec lam mdi 

khi bi cham dirt hgp ddng. Vi vay d gdc do 

nao dd. trg cap thdi vice va trg cap mat viec 

lam mang tinh chat cua trg cap that nghiep. 

Dieu dd la hgp li trong giai doan chiing ta 

chua thuc bien bao hiem that nghiep. Tuy 

nhien, trong giai doan hien nay (bat dau tir 

nam 2009) bao hiem that nghiep da dugc 

thuc hien tren thuc te. Ngudi sir dung lao 

ddng va ngudi lao ddng deu cd trach nhiem 

ddng bao hiem that nghiep (mdi ben ddng 

1%) nen viec chi tra trg cap thdi viec va trg 

cap mat viec cho ngudi lao ddng khi cham 

dirt hgp ddng la van de can phai xem xet. 

Neu ngudi su diang lao ddng vua phai ddng 

bao hiem that nghiep. vira phai chi tra trg 

cap thdi viec va mat viec lam thi e rang qua 

nang, khdng the kham ndi. Dieu dd cd the 

khien cac doanh nghiep thu hep san xuat, 

giam chd lam viec. ngudi lao ddng se khdng 

cd viec lam. Hon nira. nhu tren da phan tich, 

khoan trg cap thdi viec va trg cap mat viec 

lam cung da mang y nghTa ciia bao hiem that 

nghiep nen khdng the budc ngudi sir dung 

lao ddng chi tra ldi hai lan. Vi vay, khi bao 

hiem that nghiep dugc thiac hien ciing la liic 

chiing ta can phai tinh den viec xoa bd trg 

cap thdi viec va trg cap mat viec lam. Tuy 

nhien, ciing khdng the xoa bd hoan loan che 

do trg cap thdi vice va trg cap mat viec lam 

bdi khdng ban tat ca nhirng ddi tugng dugc 

hudng trg cap thdi viec va mat viec lam deu 

thudc dien huang trg cap that nghiep. Theo 

Luat bao hiem xa hdi thi bao hiem that 

nghiep dugc ap dung cho nhung hgp ddng 

lao ddng khdng xac dinh thdi ban va nhiing 

hgp ddng cd thdi ban tir 1 nam trd len d 

nhiing don vi cd su diang thudng xuyen tir 10 

lao ddng trd len. Trong khi dd trg cap thdi 

viec va trg cap mat viec lam dugc tra cho 

nhirng lao ddng cd thdi gian lam viec cho 

doanh nghiep tir 1 nam trd len (khdng phai 

la TIDLD 1 nam). Do dd Bd luat lao ddng 

nen sua ddi theo hudng van duy tri che do 

trg cap thdi viec va trg cap mat viec lam 

cho nhiing lao ddng lam viec cho doanh 

nghiep tir 1 nam trd len nhu cii nhung cd trir 

nhirng ddi tugng thudc dien bao hiem that 

nghiep. Van de nay tuy hien tai da dugc quy 

dinh trong van ban phap luat hudng dan ve 

bao hiem that nghiep song van can phai quy 

dinh trong Bd luat lao ddng de dam bao tinh 

nhat quan. Ddng thdi de dam bao sir hgp li 

giiia ddi tugng cham dirt hgp ddng lao ddng 

thdng thudng (hien nay dugc hudng trg cap 

thdi viec) va trudng hgp mat viec lam vi li 

do kinh te (bien nay hudng trg cap mat viec 

lam) thudc dien bao hiem that nghiep thi 

ngoai che do bao hiem that nghiep. nhiing 

lao ddng bi cham dirt hgp ddng vi li do kinh 

te se dugc hudng them khoan bdi thudng tir 

phia ngudi sir dung lao ddng. mire bdi 

thudng nay la mdi nam lam viec tinh bang 

Vl thang luong. Bdi theo quy dinh ciia phap 

luat hien hanh. trg cap mat viec lam hien 

nay mdi nam dugc tinh bang 1 thang luong 

trong dd bao gdm V2 thang luong la trg cap 

thdi viec va Yi thang luong la viec ngudi sir 

dung lao ddng bdi thudng cho ngudi lao 

ddng bi mat viec lam. 

,-. (Xem tiep trang 5S) 
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Tranh chap lao dong va dinh cong 

- Thif hai, ve thii tuc yeu cau toa an giai 
quyet dinh cdng; 

Cling vdi viec xem xet lai quy djnh ve 
ngudi cd quyen yeu cau toa an giai quyet 
dinh cdng thi ciing can xem xet lai quy dinh 
vc thii tuc yeu cau giai quyet dinh cdng dugc 
quy dinh tai khoan 2 va khoan 4 Dieu 176a 
BLLD. Theo quy djnh hien nay cd the bieu 
rang neu ndi dung don yeu cau ciia ngudi 
yeu cau khdng diing vdi khoan 2 Dieu 176a 
va ngudi yeu cau khdng cd du cac tai lieu, 
chirng cir giri kem theo don yeu cau nhu 
quy dinh tai khoan 4 Dieu 176a thi toa an se 
khdng thu li don va khdng giai quyet. Nhin 
vao thuc trang dinh cdng d Viet Nam trong 
thdi gian vira qua cd the thay tren thuc te 
ngudi lam don yeu cau toa an giai quyet 
dinh cdng khd, tham cbi khdng the dap irng 
dugc quy dinh tai dieu nay. ' Neu quy dinh, 
ap dung phap luat nhu hien nay thi quy dinh 
cua Nha nude ve giai quyet dinh cdng se chi 
tdn tai tren giay. Vi the, theo quan diem ciia 
tac gia bai viet khdng nen coi dd la nhiing 
"dieu kien cirng" ve thii tuc de thu li giai 
quyet dinh cdng, dieu quan trgng nhat la 
ngudi yeu cau toa an giai quyet la ngudi cd 
quyen yeu cau theo quy dinh ciia phap luat 
la dii. Khi xem xet de thu li va trong qua 
trinh chuan bi giai quyet, toa an can sir 
dung triet de quyen yeu cau cac co quan, td 
chirc, ca nhan cd lien quan cung cap tai lieu, 
chirng cir va chinh ban than toa an ciing can 
xac minh khi can thiet./. 

(1). Nam 2008 co 10 truang hgp NSDLD lam don 
yeu cau tea an giai quyet dinh cong nhung khong 
dugc giai quyet cQng vi li do nay. 

NHLTNG VAN DE CAN SLTA D 6 I VE HOP 
DONG LAO DONG... (tiip theo trang 25) 

Mdt trong nhiing van de cung dugc dat 
ra d day la can cd sir phan biet ve hau qua 
phap li giiia cham diit hgp ddng lao ddng 
trai phap luat ve can cii va trai phap luat ve 
thii tuc ciia ngudi lao ddng. Thdng thudng, 
neu ngudi lao ddng cham diit hgp ddng lao 
ddng trai phap luat ve mat thii tuc (vi pham 
nghTa vu bao trudc) thi hau qua phap li ma 
hg phai ganh chiu phai nhe ban trudng hgp 
hg cham diit hgp ddng trai phap luat ve can 
cir. Tuy nhien, theo quy djnh ciia phap luat 
hien hanh, hau qua phap li ma ngudi lao 
ddng phai ganh chju khi cham dirt hgp 
ddng trai phap luat ve thii tuc cdn nang han 
so vdi trudng hgp cham dirt trai phap luat 
ve can cir. Ngudi lao ddng cham dirt hgp 
ddng trai phap luat ve can cir se khdng 
dugc hudng trg cap thdi viec. Cdn trudng 
hgp ngudi lao ddng cham dirt hgp ddng trai 
phap luat ve thu tuc ngoai viec khdng dugc 
hudng trg cap thdi viec cdn phai bdi 
thudng cho ngudi sir dung lao ddng khoan 
tien tuong ling vdi tien luong ciia ngudi lao 
ddng tren thdi gian vi pham. Dieu dd la 
khdng hgp li nen Bd luat lao ddng can sira 
ddi theo hudng cd sir phan biet ve hau qua 
phap li giira trudng hgp ngudi lao ddng 
don phuong cham dirt hgp ddng lao ddng 
trai phap luat ve can cir va trudng hgp 
ngudi lao ddng dan phuang cham dirt hgp 
ddng lao ddng trai phap luat ve thii tuc theo 
hudng cham diit trai phap luat ve thii tuc 
hau qua phap li phai nhe ban so vdi cham 
dirt trai phap luat ve can cir./. 
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