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HOAN THIEN QUY DjNH CUA BQ lUiliT TO lyNG HINH SV VE mu TyC RUT GQN 

Thit tiJC rut ggn la mdt trong nhung thit 

tuc dac biet quy djnh trong Bd luat td 

tung hinh sir nam 2003 (BLTTHS). Dilm 

khac biet giira thu tue nit ggn so vdi thit tuc 

thdng thudng la: Thit tuc nay chi dugc ap 

dung trong giai doan dieu tra, truy td, xet xir 

so tham vdi quy djnh ve thdi ban dieu tra, 

truy td va xet xir da dugc riit ngan dang ke, 

mdt sd thii tuc td tung da dugc gian luge de 

viec tien hanh td tung dugc nhanh chdng 

nhung van dam bao cac dieu kien can thiet 

de giai quyet vu an dung dan, khach quan. 

Quy djnh thit tuc rut ggn la co sd phap li de 

cac CO quan tien hanh td tung giai quyet 

nhanh chdng mdt sd lugng Idn nhiing vtj an 

ve cac tdi pham it nghiem trgng, pham tdi 

qua tang, chimg cir don gian rd rang, viec 

dieu tra truy td, xet xir khdng mat nhieu thdi 

gian ma tir trudc den nay van dugc giai 

quyet theo thii tuc thdng thudng, gdp phan 

ban che lugng an tdn dgng hang nam tai cac 

CO quan tien hanh td tung. Tuy nhien, qua 

nghien ciiu cac quy dinh ciia BLTTHS ve 

thu tuc rill ggn. chiing tdi thay van cdn mdt 

sd van de can trao ddi de tiep tuc hoan thien 

che djnh phap luat nay. 

I. Can sua doi quy djnh ciia Bo luat to 

tung hinh su ve viec quyet djnh ap dung 

thu tuc riit gon 

Theo quy djnh tai Dilu 318 BLTTHS, 

TS. VU GIA LAM* 

kbi xet xir nhiing vu an cd cac dieu kien quy 

djnh tai Dieu 319 Bd luat nay*'̂  thi viec dieu 

tra, truy td, xet xir so tham dugc ap dung 

theo quy djnh ciia Chuang 34 - Thii tuc nit 

ggn ddng thai theo nhiing quy djnh khac cua 

Bd luat khdng trai vdi nhung quy djnh ctia 

Chuang nay. : , .. 'm- •••• 

Ve viec quyet djnh ap dung tbii tuc rut 

ggn, khoan 1 Dilu 320 BLTTHS quy djnh: 

"Sau khi khai td vu dn, theo de nghi ciia 

ca quan dieu tra hodc xet thay vti dn cd dii 

cdc dieu kien quy dinh tgi Dieu 319 cua Bo 

ludl ndy, vien kiem sdt cd the ra quyet dinh 

dp dung thu tiic riit gon... " 

Quy djnh nhu tren cd nghTa la chi khi cd 

quyet djnh khdi td vu an binh sir, dira vao 

cac tai lieu da thu thap dugc, vien kiem sat 

mdi cd can cir de xem xet, xac djnh vu an cd 

dii dieu kien de ap dung thu tuc riit ggn hay 

khdng? Thdng thudng, ddi vdi nhirng vu an 

loai nay, ciing vdi viec ra quyet djnh khdi td 

vu an, CO quan cd tham quyen da cd du can 

cir de ra ngay quyet djnh khdi td bj can, do 

dd cang tao dieu kien thuan Igi cho viec 

quyet djnh ap dtjng hay khdng ap dung thu 

tuc riit ggn. Tuy nhien, theo quy djnh tai 

khoan 1 Dilu 320 BLTTHS, chi ckn cd 

quyet djnh khdi td vu an la vien kiem sat da 

Giang vien chinh Khoa luat hinh su 
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cd the xem xet de quyet djnh ap dung thu tuc 

riit ggn ma chua can phai cd quyet djnh khdi 

td bj can. Cdn trong khoan 2 Dieu 320 lai 

quy djnh: "Quyet dinh dp dung thu tuc rut 

gon phai dugc gui cho co quan dieu tra vd 

bi can hodc ngudi dgi dien hgp phdp cua ho 

trong thdi hgn 24 gid, ke tit khi ra quyet dinh 

dp dung thii tuc rut gon ". Theo quy djnh tai 

Dilu 126 BLTTHS, quylt djnh khdi td bj 

can phai dugc giri cho vien kiem sat de xet 

phe chuan, neu vien kiem sat khdng phe 

chuan thi khdng the tien hanh dieu tra ddi 

vdi bj can vi thuc te sc khdng cd bj can. Nhu 

vay, trong khoang thdi ban 24 gid tir thdi 

diem ra quyet djnh ap dung thii tuc riit ggn, 

lieu cd hoan thanh dugc thu tuc khdi td bj 

can, phe chuan quyet djnh khdi td bj can de 

cd the giao quyet djnh ap dung thu tuc riit 

ggn cho bj can, dai dien hgp phap ciia hg 

nhu quy djnh ciia dieu luat hien hanh khdng? 

Theo chiing tdi, dieu nay la khd thuc hien va 

Cling khdng can thiet phai lam nhu vay ma 

nen quy djnh sau khi cd quyet djnh khdi td 

vu an, CO quan dieu tra ra ngay quyet djnh 

khdi td bj can rdi mdi de nghj vien kiem sat 

ap dung thu tue riit ggn. Nghia la trudc khi 

ra quyet djnh ap dung thii tuc rut ggn,"ngoai 

quyet djnh khdi td vu an da cd quyet djnh 

khdi td bj can, vien kiem sat quyet djnh ap 

dung thii tuc rut ggn ddng thdi vdi viec phe 

chuan quyet djnh khdi td bj can. Do vay, 

khoan 1 Dilu 320 BLTTHS ckn phai dugc 

bd sung theo hudng la sau khi ra quyet djnh 

khdi td vu an, khdi td bj can, co quan dieu 

tra de nghj vien kiem sat ra quyet djnh ap 

dung thii tuc nit ggn. Ngoai ra, vi thdi ban 

dieu tra theo thii tuc rut ggn quy djnh tai 

khoan 1 Dieu 321 BLTTHS chi cd 12 ngay 

ke tir ngay ra quyet djnh khdi td vu an, chir 

khdng phai tir ngay vien kiem sat quyet djnh 

ap dung thu ttJc rut ggn. Vi vay, can phai quy 

djnh thdi ban rat ngan cho vien kiem sat 

nghien cim quyet djnh khdi td vu an va cac 

tai lieu lien quan de quyet djnh cd hay khdng 

ap dung thii tuc rut ggn, nham dam bao du 

thdi gian de tien hanh dieu tra, xac djnh 

chinh xac tdi pham, ngudi pham tdi. Theo 

chiing tdi can bd sung vao Dieu 320 

BLTTHS mdt khoan quy djnh thdi ban vien 

kiem sat xem xet, quyet djnh ap dung hoac 

khdng ap dung thit ttJC rut ggn theo de nghi 

cua CO quan dieu tra, thdi ban nay la 24 gid 

ke tir khi nhan dugc de nghj ciia co quan 

dieu tra ciing cac tai lieu khac cd lien quan. 

Viec ap dung thii tuc riit ggn, ngoai viec 

don gian boa qua trinh td tung cdn riit ngan 

thdi ban tien hanh td tung nham giiip co 

quan dieu tra, vien kiem sat, toa an giai 

quyet nhanh chdng vij an. Vi vay, can thiet 

phai cd quy djnh phii hgp giup bj can, bj cao 

bao ve quyen va Igi ich hgp phap cua minh, 

nhat la dam bao quyen bao chira. Bj can, 

ngudi dai dien hgp phap ciia hg can dugc 

giai thich rd rang va kjp thdi ve thu tuc rut 

ggn de hg biet dugc nhiing diem khac biet 

giira thit tuc riit ggn so vdi thii tuc thdng 

thudng, nam dugc quyen va nghTa vu ciia 

minh de thuc hien. Neu co quan dieu tra 

khdng giai thich day du ve thu tuc nit ggn thi 

bj can, ngudi dai dien hgp phap cua bj can 
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khdng the biet rang trong khoang thdi ban 

rat ngan ciia thii tuc nay, co quan tien banh 

td ttjng se giai quyet tat ca nhiing van de ciia 

vij an cd lien quan den quyen Igi cua hg. Do 

dd, neu khdng ddng y vdi quyet djnh ap 

dung thii tuc td tung nay. hg khdng biet minh 

cd quyen khieu nai ddi vdi quyet djnh ap 

dung thii tuc rut ggn cua vien kiem sat de 

yeu cau buy bd quyet djnh ap dung thu tuc 

rut ggn nham bao ve quyen Igi cua bj can. 

Ben canh dd, khi dugc giai thich ve quyen va 

nghTa vij theo thii tuc rut ggn, hg se sdm cd 

thdi gian chuan bj ve tam li cung nhu nhiimg 

dieu kien de bao ve quyen va Igi ich ciia 

minh trudc cac ca quan tien hanh td tung. 

Van de dam bao quyen bao chira ciia bj can, 

bj cao la van de quan trgng khdng chi dat ra 

trong cac thii tuc td tung thdng thudng ma d 

thii tuc dac biet nhu thii tuc riit ggn lai cang 

can dugc dam bao. Mudn thuc hien dugc 

dieu nay can bd sung vao khoan 2 Dieu 320 

BLTTHS quy djnh viec kbi nhan dugc quyet 

djnh ap dung thii tuc riit ggn, co quan dieu 

tra phai giai thich cho bj can, ngudi dai dien 

hgp phap cua hg cac quy djnh cua thu tuc riit 

ggn ciing nhu quyen va nghTa vu cua bj can 

de hg cd the thue bien sdm cac quyen ciia 

minh nhat la quyen lira chgn ngudi bao chiia. 

2. Can sua doi quy djnh cua Bo luat to 

tung hinh su ve viec tam giir, tam giam de 

dieu tra, truy to theo thu tuc riit gon 

Viec ap dung, thay ddi, buy bd bien phap 

ngan chan lien quan true tiep tdi quyIn tu do 

than the va cac quyen Igi khac ciia bj can, bj 

cao. Quy djnh ve viec ap dung bien phap tam 

giir, tam giam theo thu tuc nit ggn ve can cir, 

tham quyen va thu tuc ap dung cung gidng 

nhu theo thii tuc chung. Tuy nhien, quy djnh 

ve thdi ban, thii tuc tam giir, tam giam cd diem 

khac biet la phii hgp vdi dac diem ciia thii tuc 

nit ggn. Dilu 322 BLTTHS quy djnh: 

"/. Cdn cu, tham quyen vd thu tuc tgm 

giir, tgm giam dugc dp dung theo quy dinh 

cua Bd lugt ndy; 

2. Thdi hgn tgm giir khdng dugc qud ba 

ngdy, ke tit ngdy co quan dieu tra nhdn 

ngudi bi bdt: 

3. Thdi hgn tgm giam de dieu tra, truy td 

khdng dugc qud mudi sdu ngdy ". 

Quy djnh nhu tren cd nghTa la cac can 

cir. tham quyen, thii tuc ap dung bien phap 

tam giir, tam giam theo thu tuc rut ggn phai 

tuan thii cac quy djnh tai Dieu 79, Dieu 86 

va Dieu 88 BLTTHS. Tuy nhien, de phii hgp 

vdi thdi ban dieu tra, truy td va tinh chat ciia 

thu tuc rut ggn, BLTTHS quy djnh thdi ban 

tam giir, tam giam theo thii tuc nay ngan ban 

so vdi thdi ban tam giii, tam giam theo thu 

tuc thdng thudng. Theo quy djnh hien hanh, 

khi khdi td ve hinh su mot ngudi nao do, 

mudn tam giam bg thi lenh tam giam phai 

dugc vien kiem sat ciing cap phe chuan 

nhung kbi ap dung bien phap ngan chan tam 

giam theo thu tue nit ggn, thdi han ma vien 

kiem sat phe chuan quyet djnh tam giam cua 

CO quan dieu tra la bao nhieu lau lai chua 

dugc quy dinh rd trong dieu luat? Bdi vi thdi 

ban tam giam theo thu tuc nit ggn dugc nit 

ngan ban so vdi trudng hgp binh thudng 

trong khi dd thdi ban de vien kiem sat phe 
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chuan hay khdng phe chuan quyet dinh tam 

giam cua co quan dieu tra theo nhu quy djnh 

hi«n hanh van la 3 ngay. Neu ap dung dung 

thdi ban nay, co quan dieu tra se phai chd 

dgi vien kiem sat hoan tra hd so sau khi ket 

thuc viec xet phe chuan thi se mat rat nhieu 

thdi gian, hg khdng the chu ddng dieu tra vu 

an dd trong thdi ban tdi da chi cd 12 ngay ke 

tir khi ra quyet djnh khdi td vu an. Do dd, 

chiing tdi cho rang can quy djnh cu the ban 

ve thdi ban ma vien kiem sat phe chuan 

quyet djnh tam giam theo tbii tuc nit ggn la 

bao nhieu gid (bay bao nhieu ngay). Theo 

chimg tdi, de viec ap dung bien phap nay 

dugc kjp thdi, chinh xac can bd sung them 

quy djnh cho co quan dieu tra neu thay cd 

can cir thi ra lenh tam giam ddi vdi bj can 

ngay' sau khi ra quyet djnh khdi td bj can 

ddng thdi giri ciing vdi quyet djnh khdi td vu 

an, khdi td bj can va cdng van de nghj ap 

dung thii tuc rut ggn cho vien kiem sat xem 

xet quyet djnh trong ciing thdi ban la 24 gid 

ke tir khi nhan dugc de nghj ap dung thii tue 

nit ggn va cac quyet djnh kem theo. Ddi vdi 

cac bien phap ngan chan khac nhu: cam di 

khdi noi cu tni, bao ITnh hay dat tien hoac tai 

san cd gia trj de bao dam theo thii tuc nit 

ggn, chiing tdi cho rang nen tiep tuc ap dung 

theo quy djnh chung ciia BLTTHS. De minh 

hoa cho nhiing lap luan tren, chiing tdi neu 

mdt trudng hgp cu the ma vu an da giai 

quyet theo thii tuc nit ggn nhu sau: 

Ngay 15/4/2006 tai trudc cira nha sd 140 

Trudng Chinh - phudng Quan Trii - quan 

KA - thanh phd HP, Tran Van Nam sinh 

fT^ 

ngay 13/8/1984 da cd hanh vi trdm cap xe 

dap bj bat qua tang, vat chimg dugc thu giiir, 

Tran Van Nam bj co quan dieu tra ra lenh 

tam giir. Ngay 15/4 co quan canh sat dieu tra 

(CSDT) cdng an quan KA da yeu cau Hdi 

ddng djnh gia tai san quan KA tien hanh 

djnh gia gia trj chiec xe dap la vat chimg cua 

vu an. Ngay 16/4/2006 Hdi ddng djnh gia 

ket luan chiec xe dap ma Nam trdm cap trj 

gia 600.000 ddng. Ngay 17/4/2006 co quan 

CSDT cdng an quan KA da ra quyet djnh 

khdi td vu an, khdi td bj can va lenh tam 

giam mudi sau ngay ddi vdi bj can Tran Van 

Nam. Ciing vdi viec chuyen cho Vien kiem 

sat nhan dan quan KA cac quyet djnh nay, 

CO quan CSDT cdng an quan KA cdn lam 

cdng van de nghj vien kiem sat nhan dan 

quyet djnh ap dung thu tuc nit ggn. Ngay 

17/4/2006 Vien kiem sat quan nhan dan KA 

ra quyet djnh ap dung thit tue nit ggn, quyet 

djnh phe chuan quyet djnh khdi td bj can va 

phe chuan lenh tam giam bj can. Ngay 

26/4/2006 CO quan CSDT cdng an quan KA 

ra quyet dinh de nghj truy td va chuyen hd 

so vu an ciing de nghj truy td cho vien kiem 

sat nhan dan quan KA. Ngay 27/4/2006 Vien 

kiem sat nhan dan quan KA ra quyet djnh 

truy td theo thu tuc rut ggn ddi vdi Tran Van 

Nam. Ngay 03/5/2006 Toa an nhan dan quan 

KA ra quyet djnh dua vu an ra xet xir ddi vdi 

Tran Van Nam va ngay 9/5/2006 Toa an 

nhan dan quan KA da md phien toa xet \\i 

vu an (tdng cdng thdi gian tir khi co quan 

CSDT cdng an quan KA ra quyet djnh khdi 

td vu an den khi Toa an quan KA md phien 

toa xet xir la 25 ngay) (2) 

TAP CHi LUAT HOC SO 8/2009 49 



NGHIEN cau-TRAO DOI 

Tir nhirng li do da phan tich tren day va 

cung de dam bao siJ thdng nhat trong cac 

quy dinh phap luat ve thii tuc riit ggn, chiing 

tdi de xuat sira ddi, bd sung Dieu 320 va 

Dilu 322 BLTTHS nhu sau: 

"Dilu 320. Quyet djnh ap dung thii tuc 

rut ggn 

1. Sau khi khdi td vu an, khdi td bj can, 

theo de nghj ciia co quan dieu tra hoac xet 

thay VIJ an cd dii cac dieu kien quy djnh tai 

Dieu 319 ciia Bd luat nay, vien kiem sat cd 

the ra quyet djnh ap dung thii ttJC riit ggn. 

2. Trong thdi ban 24 gid ke tir khi nhan 

dugc de nghj ciia co quan dieu tra, vien kiem 

sat phai ra quyet djnh ap dung thii tuc nit 

ggn, phe chuan quyet djnh khdi td bj can va 

lenh tam giam bj can (neu cd). Quyet djnh ap 

dung thu tuc nit ggn phai dugc giri cho co 

•quan dieu tra va bj can hoac ngudi dai dien 

hgp phap ciia hg trong thdi han 24 gid, ke tir 

khi ra quyet djnh. 

3. Sau khi nhan dugc quyet djnh ap dung 

thii tuc riit ggn, co quan dieu tra phai giai 

thich cho bj can va ngudi dai dien hgp phap 

(neu cd) ciia bj can cac quy djnh vl thii ttjc 

nit ggn. Bj can hoac ngudi dai dien hgp phap 

cua hg cd quyen khieu nai quylt djnh ap 

dung thu tuc nit ggn trong thdi ban ba ngay, 

ke tir ngay nhan dugc quyet djnh. Khilu nai 

dugc giri den vien kiem sat da ra quylt djnh 

ap dung thu tuc rut ggn va phai dugc giai 

quyet trong thdi ban ba ngay, kl tir ngay 

nhan dugc khieu nai". 

"Dieu 322. Tam giii, tam giam dl dilu 

tra, truy td. 

1. Can cir, tham quyen va thu tuc tam 
giii, tam giam dugc ap dung theo quy djnh 

ciia Bd luat nay. 

2. Thai ban tam giii khdng dugc qua ba 

ngay, ke tir ngay co quan dieu tra nhan 

ngudi bj bat. 

3. Ngay sau khi cd quyet djnh khdi td vu 

an, khdi td bj can, neu xet thay cd can cir, co 

quan dieu tra ra lenh tam giam ddi vdi bj can 

va giri lenh nay cimg vdi quyet djnh khdi td 

VIJ an, khdi td bj can de vien kiem sat xet 

phe chuan. Thdi ban tam giam de dieu tra, 

truy td khdng dugc qua mudi sau ngay". 

3. Can quy djnh ma rong pham vi ap 
dung thu tuc riit gon hon so voi quy djnh 
bien banh 

Quy djnh tai Dieu 318 va khoan 5 Dieu 

324 BLTTHS da khing djnh thii tuc nit gon 

chi dugc ap dung d giai doan xet xir so tham. 

Hien nay, cd nhieu y kien cho rang thii tuc 

riit ggn nen dugc ap dung ca d giai doan 

phuc tham ddi vdi vtj an da dugc ap dung 

thii tuc rut ggn d giai doan so tham. Theo 

chiing tdi, cac y kien nay can phai xem xet, 

can nhac de kjp thdi cd sir thay ddi, bd sung 

vao BLTTHS vi mdt sd li do sau: 

Thif nhdt, viec ban an, quyet dinh so 

tham bj khang cao, khang nghj khdng lam 

cho tinh chat ciia vu an phirc tap them so vdi 

thdi diem vien kiem sat ra quyet djnh ap 

dung thu tuc nit ggn vi cbi kbi vu an dam 

bao cac dieu kien quy djnh tai Dieu 319 

BLTTHS, CO quan dieu tra mdi de nghj ap 

dung thu tuc nit ggn va vien kiem sat phai 

nghien cim kT trudc khi ra quyet djnh ap 
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dung. Viec khang cao cua bj cao, khang nghi 

ciia Vien kiem sat trong thii tuc nay cd the se 

it xay ra vi su viec pham tdi da rd rang, da sd 

cac trudng hgp bj cao da nhan tdi hoac cd 

day dii chimg cir xac djnh tdi pham, ngudi 

pham tdi do ngudi nay bj bat qua tang ddng 

thdi vien kiem sat da can nhac kT cang trudc 

va sau khi quyet djnh ap dung thii tuc rut ggn 

ddi vdi vu an; 

Thit hai, viec xet xir phiic tham trong 

trudng hgp nay cting khdng ddi hdi nhieu 

thdi gian nhu trong cac vtj an ap dung thii 

tiJC td tung thdng thudng d giai doan so 

tham. Bdi le, trong qua trinh td tung. d giai 

doan so tham, neu cd nhiing tinh tiet dien 

bien lam phirc tap them tinh chat ciia vtj an 

thi cac CO quan tien hanh td ttjng d cap so 

tham da cd nhiing quyet djnh can thiet de cd 

the quyet djnh khdng tiep tuc ap dijng thu 

tuc rut ggn ddi vdi vu an nay nua; 

Thit ba, gia sir cd nhirng sai lam hoac vi 

pham d cap so tham khien vu an bj xet xir sai 

thi viec lam rd de sira chiia nhiing sai lam ay 

cung khdng mat nhieu thdi gian so vdi 

trudng hgp thdng thudng do nhirng dieu kien 

ap dung thit tuc rut ggn ddi vdi vu an cho 

phep nhanh chdng xac djnh cac tinh tiet thuc 

te ciia nd. Mat khac, khi xet xir phiic tham 

neu toa an cap phiic tham xet thay cd sir vi 

pham nghiem trgng cac quy djnh ciia 

BLTTHS ve cac dieu kien ap dung thit tuc 

nit ggn ciing nhu cac quy djnh chung khac, 

lam cho viec xet xir vij an khdng chinh xac, 

khach quan. hdi ddng xet xir cd quyen ra 

quyet djnh buy ban an so tham. tra hd sa cho 

cap so tham dieu tra lai de xet xir vu an theo 

thu tuc thdng thudng. Vi vay chiing tdi de 

nghj bd sung Dieu 318 BLTTHS nhu sau: 

"Dieu 318. Pham vi ap dung thii tuc rut ggn 

Trong trudng hgp ban an, quyet djnh so 

tham ddi vdi vij an da xet xir theo thii tiic rut 

ggn bj khang cao, khang nghj thi viec xet xu 

phiic tham ciing can nit ngan ve thdi gian so 

vdi thit tuc thdng thudng". 

Chiing tdi ciing de nghj bd quy djnh d 

khoan 5 Dilu 324 BLTTHS: "Viec xet xu 

phuc thdm, gidm ddc thdm, tdi ihdm ddi vdi 

vu dn dd xet xu sa thdm theo thu tue rut gon 

dugc lien hdnh theo thu tuc chung" va tach 

khoan nay ra thanh hai khoan khac nhau vdi 

ndi dung nhu sau: 

"Dieu 324. Viec xet xir 

5. Viec xet xir phiic tham ddi vdi vu an 

da xet xir so tham theo thii tuc riit ggn dugc 

lien hanh trong thdi ban mudi ngay ke tir khi 

nhan hd so vu an; phien toa phuc tham dugc 

tien hanh theo thit tuc chung. 

6. Viec xet lai ban an. quyet djnh da ed 

hieu lire phap luat theo thii ttJC giam ddc 

tham, tai tham ddi vdi vu an da xet xir so 

tham, phuc tham theo thii tuc riit ggn dugc 

tien hanh theo thu ttJC chung"./. 

(l).Xem: Dieu 319 BLTTHS quy dinh bon dieu kien ap 

dung thii tuc riit ggn gom: Nguai thuc hien hanh vi pham 

tgi bi bat qua tang; su viec pham tgi dan gian, chiing cir ro 

rang; tgi pham da thuc hien la tgi pham it nghiem trgng; 

nguai pham tgi co can cuac, lai hch ro rang. 

(2).Xem: Ho sa vu an Tran Van Nam - Trgm cap tai 

san - Toa an nhan dan quan KA - Thanh pho Hai 

Phong xu ngay 9/5/2006 - An co hieu lue phap luat. 
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