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CHONG NGUGH THI HANH CONG YU TRONG LUAT HINH SU VIET NAM

Nhﬂ'ng niam gén div, cac hanh vi xam
pham tinh mang, stre khoé, nhin pham,
danh du, tai san dé chéng lai vige thi hanh
cong vu hodc vi li do ¢dng vu cia cac nha
gido, Ihé}' thude, nhan vién thué vu, kiém
ldm nhén dén, canh sat nhin din v nhimg
dai dién khéc cia co quan chinh quyén nha
nude xay ra nhidu va cd tinh chit nghiém
trong. Ngodl viée xdm pham tinh mang, sic
khoé, danh du, nhin ph-ﬁm, tal san cua ngudi
thi hinh céng vu, cic hanh vi nay con xam
pham nghiém trong dén trit tr, an toan x3
héi, gdy anh hudmg xéu dén uy tin cia co
quan nha nudc. Nhimg hanh vi chéng ngui
thi hanh cdng vu nhu hoc sinh hanh hung
thdy gido, ¢d gido, bénh nhin hanh hung thiy
thude con giy ra hiéu img vé dao dire x3 hoi.

Trong luit hinh sy Viét Nam, hanh vi
chdng ngudn thi hanh céng vu duoe quy dinh
la td1 pham theo ca nghia rong va nghia hep.

Theo nghia hep, hanh vi chng ngudi thi
hanh céng wu ¢o thé cdu thanh toi chﬁng
ngudi thi hanh cong vy theo quy dinh tai
Piéu 257 BLHS néu khong ¢6 ddu hidu cna
mt 11 khic.

Theo nghia rong, hanh vi chéng ngudi
tht hanh cbng vu cd thé céu thanh maot trong
cac toi saw:

- Tai giét ngudi néu “giét nguweoi dang thi
hanh cong v hoge vi li do cong vu cua nan
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nhan” (diém d khoan 1 Biéu 93 BLHS);

- T6i de doa giét ngudi néu “de doa giét
ngwai thi hanh céng vu hode vi li do céng vu
chict e i (diém b khoan 2 Biéu 103 BLHS);

- Tdi ¢b v gy thuong tich hodic... néu ¢
v giy thuomg tich hodc... “dé can tré ngudi thi
hanh cong vu hode vi i do cdng vu cua nan
nhdn” (diém k khoan 1,2, 3, 4 Diéu 104 BLHS);

- Tai lay truyén HIV cho ngudi khac néu
iy truyén HIV “ddi véi nguedi thi hanh cong
vie hode vi li do edng vu cua nan nhdn”
(diém d khoan 2 Diéu 117 BLHS):

- Téi ¢b v truyén HIV cho nguai khéic
néu b v truyén HIV “déi véi ngudi dang thi
hanh cong vu hode vi li do cong vu cua nan
nhan” (diém d khodn 2 Didu 118 BLHS);

- Téi1 lam nhue ngudn khac néu lam nthuc
“dii v nguwoi thi hanh cong vu” (diém d
khoan 2 Diéu 121 BLHS);

- T vu khéng néu vu khong “dai véi
ngudi thi hanh cing v (diém d khoan 2
Diéu 122 BLHS);

- 'Té1 bat, gitr hoac giam ngudi trai phap
ludt néu bat, giit hodic giam “dai vdi ngwdi thi
hémh eong vie” (diém ¢ khoan 2 Didu 123 BLHS);

- T6i huy hoai hode c¢b ¥ lam hu hong tai
san néu nhitng hanh vi ndy duge thue hién
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“vili do cong vu ciia ngwdi bi hai” (diém d
khoan 2 Diéu 143 BLHS).

Tuy duge quy dinh & cac tdi pham khac
nhau va xép & nhimg nhém 161 khic nhau
nhung tht ca cic trudmg hop pham téi trén
déy déu ¢o mot sb diém chung sau day:

+ Dbi trgng bl xdm hai la ngudin th hanh
cong vu, thid diém ho bi xam hai ¢6 thé 1a
truedre, trong ho@c sau khi thue hién cdng vu
dwoc eiao vi loi ich chung. Ridng tdi chéng
ngwdi thi hanh céng vu thi nan nhén luén bi
xdm hai khi dang thi hanh céng vu;

Pdng co cua ngudi pham téi du la
“giét ngudi dang thi hanh cong vu...” hay bét
ki dong co nao khac trong b cdc 151 néu
trén, tuy quy dinh cua cdc diéu ludt khong
gidng nhau, theo ching 61 déu ¢d yéu td
chéng nguoi thi hanh céng vu. Yéu b do
duoce biéu hién & dong co cla ngudi pham
toi, déng co do6 co thé la: Dé can trér i
thi hinh céng vu thue hién céng vu cua ho
hodic dé tra thi ngudi thi hanh céng vu; hodic
dé de doa ngudi khie: hodc két hop mot sé
déng co nadi trén. Riéng tdi chéng ngudi thi
hanh céng vu (Diéu 257 BLHS) con ¢6 thém
déng co ép budc ngudn thi hinh céng vu
thwe hién hanh vi trai phap luat. Tinh chéng
dbi nguoi thi hanh céng vu cla ngudi pham
t6i khéng chi thé hién & viée can tré ngudi
thi hianh céng vu thure hién cdng vu cia ho
hodc ép bude ho... va hanh vi pham t6i xdy
ra ngay khi nan nhin dang thi hanh céng vu
ma con thé hién 14 dé ua thi, dé din mit
ngudi thi hanh cong vu... va do vy hinh vi
chéng ngudi thi hanh céng vu khong chi xay
ra khi nan nhin dang thi hinh céng vu ma
con xay ra trude hodc sau khi nan nhén thi
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hanh céng vu.

Khi nghién ciu nhimg quy dinh cua
BLHS vé t6i chéng ngwdi thi hanh cdng vu
va cdc tHi khac ¢ dédu hidu chéng ngwdi thi
hinh céng vu, ching t6i thiy can tiép tuc
lam & mot s6 vin dé sau:

Thir nhat, phan biét 16 hon trong luat t6i
chéng ngudi thi hanh cong vu véi cée t6i khac
cé dAu hiéu ching ngudi thi hanh cong vu;

Thir hai, hoan thién cac quy dinh trong
cac diéu 93, 103, 117, 118, 121, 122, 123 va
143 theo hwdng quy dinh cia ciae diéu ludt
ndy phai thé hién rd va ddy du cac déng co
ctia ngudi pham tdi.

Nhur di trinh bay & trén, trong ludt hinh
sir Viét Nam, chfmg ngudi thi hanh céng vu
¢6 thé duge thue hién dudi nhiéu hinh thirc
(hanh v1) khac nhau, xdm pham cac khach
thé khic nhau, ¢é tinh chit va mie dé nguy
hiém cho x4 hoi khac nhau nén dugc quy
dinh la t8i pham trong nhiéu t6i danh khic
nhau véi cac khung hinh phat ciing rit khic
nhau vé mirc dd nghidm khac. Tuy nhién,
quy dinh cia Diéu 257 BLHS chua ¢ su
phén biét gitra t3i chdng neudi thi hanh céng
vu v cic 161 khac ¢6 ddu hidu chéng nguoi
thi hanh cong vu. Diéu ludt nay chi néu:
“Negwoi nao diung vii lee, de doa dimg vii lee
hode ding thu doan khde can tro nguai thi
hanh cing vu thue hién céng vu cua ho hodc
ép budc ho thuc hién hanh vi trdi phdp ludt,
thi bi.” nhumg trong thue té lai xay ra
nhitng hanh vi mang diu hiéu cna nhiéu toi
nhu; Hanh vi ding v luc can trd... hoac...
¢t thé khing gdy thuong tich hodc ton hai
cho stre khoe, ¢6 thé gy thuong tich hoac...
c6 thé gy héu qua chét ngudi; Hanh vi de
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doa ding vi luc can trd... hodc... ¢d thé 1a de
doa géy thuong tich hodc giy ton hai cho
site khoé, ¢ thé de doa giét nguai; Thi doan
khic can trén... hodc... ¢o thé 1a vu khéng,
lam nhue, bét, giir hodc giam, huy hoai tai
sin, 13y Lruyén HIV, doa huy hoai tai san, th
gidc nhimg vi pham (néu ca)... ddi vai neudi
thi hanh céng vu, Nhimg hanh vi ndi trén cd
ddu hiéu cua nhiéu tdi: Toi chéng ngudi thi
hanh ¢ing vu va mdt trong 56 cdc 11 co diu
hiéu chéng ngudi thi hanh cong vu. Trong
truémg hop néy xit 1 ngudi pham toi vé 16i gi?
Mot toi hay nhiéu 10i? Néu xir 1i vé mét i thi
chon 151 gi dé xir 1i? Nghi quyét sé 04-HDTP
ngdy 29/11/1986 cia Hai dong thim phan
Toa an nhan din t6i cao hudng dan ap dung
quy dinh t&i chong ngudi thi hinh cing vu
(Bidu 205 BLHS nam 1985) cé vidl: “Néu
ngudi pham (6 giét nguéi thi hanh céng vu,
thi ho bi e i vé fii g."{f{ netedi theo diém e
khoan 1 Diéu 101, Néu ho gdy thieomg tich
hodc gdy ton hai cho sirc khoé ciia nguwdi thi
hanh cang vu thi fuy tinh tiét cua v dn, ho
bi xir i theo diém b khodn 2 Diéu 109 (edy
thuong tich hodc tén hai cho sic khoé)
hodic theo khoan 3 Picu 109 (gdy cd 1dt
ning hodc dan dén chét agudi)...” Tham
khao hudng din trén diy cia Nghi quyét so
04 va cin cir vao quy dinh cia BLHS nam
1999 vé 141 chong ngudri thi hanh cong vu
vi cde 181 khae ¢6 déu hiéu chéng ngudi thi
hanh céng vu thi thiy rang budce diu di co
sir phdn biét gita cac téi nay. Theo guy
dinh cia BLHS, mic dii chuwa ¢d hudng din
ctia co quan cé thim quyén, ching ta chi
duoe chon mdt 181: Hode chf‘mg Ng LU
thi hanh céng vu [;i_)irf‘:u 257) hodc mdt trong
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so cac toi duoc quy dinh trong cic diéu 93,
103, 104... dé xir i ngudi pham 1Hi ma
khong thé xir li vé nhidu tdi. Toi do phai
hodic 1a mdt trong cic tdi danh tuong tng
theo khung hinh phat ting nang néu hanh vi
chéng ngudi thi hanh céng vu di thod mién
ddu hiéu CTTP cua mdt trong cac toi nay
md&i phan anh ding va diy du nhat tinh
nguy hiém cho xi hoi cua hanh vi pham téi.
Déay chinh la trudmg hop ma khoa hoc ludit
hinh su goi 1a ddu hiéu dinh t8i cua tdi danh
nhat dinh déng thei di duge quy dinh 1a diu
hi¢u dinh khung hinh phat ting niing cua tdi
pham khac. Khi da quy dinh déu hiéu dinh
161 thuée mdt CTTP thanh diu hiéu dinh
khung hinh phat thugc CTTP khac thi hanh
vi chi cdu thanh mot i va thudc khung
hinh phat tang nang'"” Chi khi hanh vi
chéng ngudi thi hanh cdng vu khéng ¢o diu
hiéu cua mdt tdi khac nghiém trong hon
md&i xi 1i ngudi pham i theo Diéu 257
BLHS. Vi viy, dé thing nhit vdi cac diém
d khoan 1 Diéu 93, diém b khoan 2 Diéu
103... thi quy dinh cua Biéu 257 cén dugc
hoan thién theo hudng quy dinh cia 91 nay
phai bd sung ndi dung loai trir nhitng hanh
vi chéng ngudi thi hanh céng vu d3 duoc
quy dinh la t6i pham trong cic didu luit
khac cua BLHS, twong tu quy dinh cia
Diéu 205 BLHS nam 1985

Cu thé la: Diéu 257 Tdi chdng ngudi
thi hanh cdng vu.

*1. Mgudn nao dang va luc, de doa dung
vil lue hodc ding thu doan khac can trd
ngudi thi hanh céng vu thue hién cng vu cua
ho hoac ép budc ho thure hién hanh vi trai
phap ludt néu khéng thude trudmg hop quy
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dinh & cac diéu 93, 103, 104, 117. 118, 121,
122, 123 va 143 cia BG ludt nay, thi bi...".
Thue tién dau tranh phong, chéng o1
pham cho thiy, hanh vi chéng lai ngudi thi
hanh cdng vu duce biéu hién duéi nhidu
hinh thire khac nhau, giy ra hoic de doa gay
ra nhitng hiu qua nguy hiém cho x hoi cling
rat khac nhau nhu thiét hai cho tinh mang,
sttc khoé, nhin pham, danh du, tu do thin
thé, tai san cua ngudi thi hanh céng vu va
duge quy dinh 1a t§1 pham trong nhiéu o1
danh nhu d3 néu & phin ddu bai viét nay.
Nhitmg hanh vi chéng neusi thi hanh céng
VUL DAy co thé Xdy ra trude, trong hodic sau
khi ngud¢i thi hanh edng vu thue hién cong
vu cua ho, Trong nhitng truémg hop pham t6i
nay dong co cla ngudi pham tHi hodc la dé
can tré ngudi thi hanh cong vu thue hién
céng vu hodc 1a dé tra tho ngwdi thi hanh
cong vu hodc la dé de doa nguin khac hoiic
kéq hop mét $0 dong co pham téi nay. Va
chinh vi ¢é nhitmg déng co pham téi nh vay
mai lam tang [én mét cach dang ké mirc dd
nguy hiém cho x3 hoi cia edc hanh vi pham
t0l, co SO dé ting nang trach nhiém hinh s
va chi khi pham té dbi voi ngudn thi hanh
cong vu cb nhimg déng co hodic 1i dé can
trér... hodc la dé tra thu... chung ta méi o co
st quy dinh nhitng trudmg hop pham tdi déi
véi ngudi thi hanh céng vu 14 tinh tiét ting
niang dinh khung hinh phat trong nhimg tdi
nhét dinh. Ngwoe lai. néu hanh vi pham t6i
tuy co xdy ra Abi voi ngudi thi hanh edng vu
nhung ngudi ¢é hanh vi khéng nhim can
trd... hodc tra thil... hodc... thi chang ta cling
khéing ¢6 i do dé quy dinh viée pham tdi déi
vari ngudi thi hanh céng vu 14 tinh tiét tang
niing trach nhiém hinh su. Trong khi do trir
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quy dinh & diém k khoan 1 Diéu 104 con
quy dinh cta céc diém d khoan 1 Diéu 93,
diém b khoan 2 Diéu 103, diém d khoan 2
Di¢u 117, diém d khoan 2 Diéu 118, diém d
khoan 2 Diéu 121, diém d khoan 2 Biéu
122, diém ¢ khoan 2 Piéu 123 va diém d
khoan 2 Diéu 143 BLHS hién hanh hoie
khong phan anh duge hode tuy ¢d phan anh
nhung khong diy du cac déng co cia ngudi
pham téi. Vi du: Cac quy dinh ""gr'é} ngedi
dang thi hanh cing vu hode.” (diém d
khoan 1 Biéu 93), “doi vi ngteai thi hanh
eéng vu hode...” (diém b khoan 2 Diéu
103)... mdn chi phin anh duge thue té khach
quan 13 hanh vi pham t5i xay ra déi véi
ngudi thi hanh céng vu ma chua phan anh
duge dong co cha ngudi pham (§1 trong cac
truémg hop nay la dé& can trér nowdi thi hanh
cong vu thue hién cdng vu cia ho. Quy dinh
pham 161 “ddi véi ngweoi thi hanh cong v
trong cac diém d khoan 2 Pidu 121, diém d
khoan 2 Piéu 122, diém ¢ khoan 2 Piéu 123
va pham 91 “vi li do cdng vu cua ngudi bi
hai” diém d khoan 2 Diéu 143 da khéng
phan anh rd ma con phan anh khéng day du
déng co coa ngudt pham 191 bdi ngudi pham
mét trong cac toi nay co thé dé can tré nguoi
thi hanh céng vu thare hién céng vu, cd thé
dé tra thii hodic dé de doa ngudi khic.

Nghi quyét sé 04-HPTP ngay 29/11/1986
clia Hai déng thim phan Toa an nhén dén i
cao hudng din ap dung quy dinh: “Giét ngueni
dang thi hanh cdng vu hodc vi Ii do cong vu
ctia nan nhin” (diém ¢ khoan 1 Diéu 101
BLHS nim 1985) ¢6 vié: “... Ké giét nguedi co
thé thire hién 16 pham khi nan whan sdp thi
hanh cdng vu hoge dang thi hanh cong vu dé
can tra ho thue hién cing vu hode g:'{ff R
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dé thi hanh cing vy dé tra thit ho hodc dé de
doa nguci khdic”. Huémng din nay cla
HETPTANDTC di xdc nhin cac déng co
clia ngudi pham tdi “giét ngudi dang thi
hanh céng vu hodc...” nhung theo chang téi
khong chi ddi véi truong hop “giét nguoi
dang thi hanh céng vu hodc..” ma con déi
v ede trudmg hop pham tdi ddi véi ngudi
thi hinh cong vu di duge quy dinh la diu
hi¢u dinh khung hinh phat ting néng trong
BLHS nguéi pham toi cling ¢ cac déng co
pham i hodc dé can tro... hodc dé tra thi...
hoidc dé de doa ngudi khac hodc... Chung tdi
cho riing ¥ twdng cia nha lam ludt khi quy
dinh céc trudmg hop pham té dbi v ngudr
thi hanh céng wvu la didu hiéu dinh khung
hinh phat ting nang cia cdc tdi tuong tmg la
¢6 tinh dén yéu td ching ngudi thi hanh
céng vu cua ngudi pham 61 khi thyc hién
cac hanh vi pham tdi cu thé nhur MNghi quyét
s6 04-HDTP ngay 29/11/1986 cia Hoi dong
thim phdn Toa dn nhin din t6i cao dd xdc
nhin. Song I&i vin trong cac diéu luat via
khing théng nhit vira khong day du va chua
16t td r& cac ding co cia ngudi pham tdi
trong thue t¢ ma Nghi quyét sé 04-HDTP
ngay 29/11/1986 d4 néu ra (trir quy dinh &
diém k khoan 1 Piéu 104). V& nhimg phén
tich trén, ching tdi kién nghi:

Thir nhdt, sira cac quy dinh & doan 1
diém k khoan 1 Diéu 93 “giét nguoi dang thi
hanh cbéng wvu™; & doan 1 diém b khoan 2
Pidu 103 “ddi vai ngudi thi hanh edng vu™;
& doan 1 diém d khoan 2 Diéu 117 “ddi vdi
ngudi thi hanh cong vu”; ¢ doan 1 diém d
khoin 2 Biéu 117 “dbi v&i ngudi thi hanh
cOng vu™; & doan 1 diém d khoan 2 Piéu 118
“d6i voi ngudi dang thi hanh cbng wvu”: &
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diém d khoan 2 Diéu 122 “dbi véi ngudi thi
hanh eéng vu™; & diém ¢ khoan 2 Pidu 123
“d6i vii nguoi thi hanh. cong vu” thanh “dé
can tro ngudi thi hanh cdng vu” bdi quy dinh
nay khong chi phan 4nh rd dong co pham
(1, thuc t& hanh vi pham t6i xay ra ddi véi
ngudi thi hanh céng vy ma con phan 4nh
dugc hanh vi pham ti ¢ thé xdy ra khi nan
nhin chuin bi thi hianh céng vu hodc dang
thi hanh céng vu.

Thit hai, bb sung ddu hidu “vi Ii do céng
vy clia nan nhan” vio cac diém d khoan 2
Piéu 121, diém d khoan 2 Piéu 122, diém c
khodn 2 Piéu 123 va bd sung ddu hiéu “dé
can trd nguoi thi hanh céng vu™ vao trudce
diu higu “vi li do cdng vu cua ngudi bi hai”
(diém d khoan 2 Didu 143). Véi viée bd
sung nay sé& phan anh duoc day di hon dong
co clia ngudi pham cac toi nay co thé 1a dé
can trd ngudi thi hanh céng vu thue hién
cong vu, ¢o thé dé tra thi ho hodc de doa
ngudi khic. Néu sira déi va bd sung nhu
chiing t6i kién nghi tit ca cic 61 cé diu
hiéu chong ngudi thi hanh céng vu déu cé
déu hiéu dinh khung hinh phat tang nang la:
“Pé can tré ngudi thi hanh céng vu hodc vi
li do cdng vu cua nan nhin” tuong tur quy
dinh da duoe thue té xac nhén & diém k
khoan 1 Diéu 104 BLHS. Quy dinh “D¢ can
tré ngudi thi hanh cong vu hode vi i do
cing vu cia nan nhin™ via phan dnh dang
VEl dﬂ}' di ddng co cha ngudn pham céc tdHi
nay trong thue té vira dam béo tinh thing
nhét va chinh x4c trong ki thudt lip phap./.

{1).Xem: PGS.TS. Neuyén Ngoc Hoa, “Tdi pham va
cdu thanh 161 pham ™, Nxh. Cdng an nhin dén, Ha Nai
2005, tr.125, 126.

{2).Xem: Didu 2035 BS ludt hinh sir nim 1983,
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