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701 CHOA CHiP HOAC TIEU THU TAI SAN DO NGUOI KHAC PHAM TOI MA 00
‘TRONG LUAT HINH SU VIET NAM

hita chép vi tiéu thy tai sin do nguoi

khac pham tdi ma c6 13 nhimg hanh vi

nguy hiém cho xa héi, nhitng hanh vi nay
] khéng chi truc tiép xam pham an toan cdng
cOng, trat tu cong cong ma con can tr& hoat
dong ding din coa cic co quan nha nuéc co
thdm quyén trong vigc di_éu tra, xur li nguoi
pham t5i, gi4n tiép khuyén khich ngudi khac
pham t6i, pham t9i nhiéu 14n." Do vay, trong
ludt hinh sy Viét Nam, nhimg hanh vi ndy bi
coi 14 t6i pham tir rit sém. Dudi ché d6 phong
kién, dit khdng dugc quy dinh thanh toi danh
riéng nhu trong luét hinh sy hién nay nhung
nhiéu quy dinh cia lut coi I t6i pham va
trimg trj rit nghiém khéc ngudi c6 hanh vi
chira chép hoic tiéu thy tii san do "an trom",
"3n cuép” hoic "do sy pham tdi dai hinh hay
trimg tri ma 1y duoc”.® Duéi ché d6 moi 0
nuoc ta, tir sau Cach mang thang Tam ndm

1945 dén nay, Nha nuéc ludn coi nhimg hanh

vi chira chip, tiéu thu tai san do ngudi khac
pham t6i ma c6 14 tdi pham. Thoi ki dAu, luat
ciing chua quy dinh t0i chira chip hoic tidu
thu tai san do ngw2: khdc pham tdi ma c6
thanh tdi danh riéng ma coi va xir phat ngudi
¢6 hanh vi nay nhu la ngudi chinh pham,
khong c6 su phan biét giita hanh vi "oa trit"
tirc 12 chira chip, tiéu thu cta gian 13 dong
pham néu c6 sur htra hen truée v6i hanh vi "oa
trir" khéng phai 1a déng pham ma 13 mot tdi
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riéng biét néu khong c6 su hira hen trude.®
Khi Nha nuéc ban hanh cic phép Iénh
trimg tri cac t0i xam pham tai san x3 hoi chu
nghia va tai san riéng clia cong dan ngiy
21/10/1970, t3i chira chép hodc tidu thu tai
san do ngudi khac pham t6i ma c6 méi dugc
quy dinh thanh t6i danh ri€éng. Nhung theo
cac phap lénh nay, tdi chira chip hoic tidu thu
tai san do ngudi khiac pham t6i ma cé la
nhimg t6i cé khach thé 13 quan hé s& hitu va
duoc xép vao nhém tdi ¢b ¥ truc tiép xam
pham tai san. Trong cac phap 1€nh d6 ciing
chua c6 su phan biét hanh vi chaa chép hoac
tiéu thu tai san do ngudi khac pham t6i ma co
1a t6i pham doc 1ap néu khong c6 sy hira hen,
théa thuan truéce, voi hanh vi chira chip, tiéu
thu tai san do ngudi khac pham téi ma cé 1a
ddng pham néu c¢6 sy hira hen, théa thuén -
trudc giita ngudi chira chép, tiéu thu véi
ngudi c6 tai san do chiém doat ma cé. Su
phén biét hanh vi chira chép, tiéu thu tai san
do ngudi khac pham t6i ma c6 cdu thanh i
doc 1ap véi hanh vi chira chép, tiéu thu tai san

- do ngudi khac pham t§i ma c6 cu thanh hanh

vi dong pham chi dugc thé hién trong vin ban
giai thich ludt ctia lién nganh: Tda 4n nhan
dan t0i cao, Vién ki€ém sat nhan dén t6i cao va

* Giang vién chinh Khoa luét hinh sy
Trudng dai hoc luat Ha Ngi
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B0 cong an.¥

Trong BLHS nim 1985, t3i chira chép
hodc tiéu thu tai san do ngudi khac pham t6i
ma c¢6 da dwoc quy dinh thanh t§i danh riéng
tai Piéu 201. Piéu luit nay quy dinh: "/.
Nguoi nao khéng hira hen truéc ma chira
chd'p, tiéu thu tai sdan biét ¥é la do nguoi
khac pham t3i ma co thi bi phat tu tir 6 thdng
dén 5 nam.

2. Pham tgi thupc mdt trong cdc truong
hop sau ddy thi bi phat tit tir 3 ndm dén 12 nim:

a. C6 16 chirc;

b. Tai san ¢6 s6 luong hodc co gid tri lom;

c. Tdi pham nguy hiém".

Ngoai ra, theo cac khoan 2, 3 Diéu 218,
ngudi pham tdi chira chip hoic tiéu thu tai
san do ngudi khac pham tdi ma ¢6 con c6 thé
bi quan ché hoac cAm cur tra tir 1 nam dén 5
nam. Bi phat tién tir mot nghin d@)ng dén nam
muoi nghin ddng va c¢6 thé bi tich thu mét
phan tai san. Tir day tdi chira chip hodc tiéu
thy tai san do nguoi khac pham tdi ma cé
khong con duogc coi 1a tdi ¢b ¥ truc tiép xam
pham tai san ma la tdi xdm pham trét tu cOng
cdng cé khach thé truc tiép la trat ty cong
cong. BLHS ciing phéan biét ngay trong luat
truong hop chira chép, tidu thu tai san do
ngudi khic pham t6i ma c6 ciu thanh tdi doc
1ap voi trudng hop chira chép, tiéu thu tai san
do nguoi khac pham ti ma cé cAu thanh hanh
vi ddng pham qua quy dinh: "Ngwoi nao
khong hiea hen trudce...”. BLHS ciing khong
giéi han dbi tuong cia t§i pham ndy nhu
trong cac phap 1énh ma mé réng dbi tuong
cua toi chira chép, tiéu thu tai san do nguoi
khac pham t6i ma cé khong chi la tai san bi
chiém doat ma con 13 tai san do ngudi khac

4

’——

pham bit ctr tdi gi ma cé. Trong 14n sira dbi,
bd sung BLHS (lin thir 2) nim 1991, quy
dinh v& hinh phat ciia t6i ndy da duoc sira dbi
theo hudéng phan héa trach nhiém hinh su mot
cach rd hon. Cu thé, Pidu 201 méi duoc chu
tao vdi ba khung hinh phat. Trong d6, c6 mét
s6 tinh tiét dinh khung ting ning duoc quy
dinh bd sung thém. Pdng thoi hinh phat tién
13 hinh phat bd sung dugc thay dbi tir mot
nghin déng dén nam muoi nghin déng thanh
tir 1 triéu ddng dén 50 triéu ddng.

Hién nay, t6i chira chip hogc tiéu thy tai
san do ngudi khac pham tdi ma c6 duge quy
dinh tai Diéu 250 BLHS nam 1999. So véi
nhimg quy dinh cua Piéu 201 BLHS nam
1985, quy dinh vé tdi nay trong BLHS nam
1999 c6 nhiéu diém méi. D6 1a: Phan hoa
hinh phat tir 3 thanh 4 khung hinh phat
chinh va mdt khung hinh phat bd sung.
Trong d6, nhiéu tinh tiét ting ning dinh
khung méi duoc quy dinh. Ddng thoi pham
vi 4p dung hinh phat tién ciing dugc mé
rong hon (khong chi duge quy dinh 13 hinh
phat bé sung nhu truéc ma con duge quy
dinh 12 hinh phat chinh).

Nghién ciru quy dinh cua luét vé toi pham
ndy va nhitng quy dinh khac cua BLHS, tham
khao thuc tién xét xir ching t6i thiy con mot
s6 van d& can duoc nghién ciru, gép phan giai
d4p nhitmg vuéng mic ma thue tidn xét xir dat
ra. b6 la:

1. V& d6i tuong cia tdi chira chip hoic
tiéu thu tai san do nguoi khac pham tdi ma

" ¢6. Toi danh va quy dinh cua diéu ludt da cho

thdy dbi tuong cua t0i pham nay la tai san va
tai san d6 phai do ngudi khic pham t6i ma co.
G day, cau hdi duge d3t ra 13 ¢6 phai moi dbi
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tuong vét chit do pham tdi ma c6 déu duoc
coi 1 tai san va 13 ddi tuong cua tdi chira
éhép hodc tiéu thu tai san do ngudi khéc
pham t0i ma c6 khong? Cu thé, chira chip
hodic tiéu thu nhimg dbi tuong vat chit 1a
hang cAm do ngudi khac pham t6i ma cé nhu
cac loai phdo, thudc 14 diéu san xuét tai nudc
ngodi, ma tuy... c6 pham tdi chira chip hodc
tiéu thu tai san do ngudi khac pham t¢i ma cé
khong? Theo chung t6i, hang cAm di dwoc
BLHS quy dinh 1a d6i tuong cua cac tdi pham
rigng® ma khéng dugc coi 13 tai san vi thé,
ngudi chira chip hoic tidu thu dbi tuong 1a
hang cAm do ngudi khac pham t6i ma cé vi
bat cir muc dich, dong co gi s& khong coi 13
pham tdi chira chép hoic tiéu thu tai san do
ngudi khac pham tdi ma ¢6 Tuy tinh chit cia
dbi twong dugc chira chip hoic tiéu thu ma
truy ctru trach nhiém hinh s ngudi cé hanh
vi vé céc 01 danh tuong tmg trong BLHS, vi
du, chira chép hodc tiéu thu chit ma tuy
(khong hua hen truéce) 12 pham tdi tang trix
hodc mua ban trai phép chit ma tuy (Piéu
194 BLHS). Theo c4ch hiéu nay, d6i tuong
cta tdi chira chip hoic tiéu thu tai san do
ngudi khac pham tdi ma c6 chi c6 thé 13 tai
san (cac dbi tuong vét chit, hang héa, tién) do
pham t6i ma cé trir cic dbi twong vat chét 13
hang cAm do pham t6i ma cé.

2. V& mirc d6 cuia hanh vi chita chdp hoic
tiéu thu tai san do pham tdi ma c6 va vé diu
hiéu “... do ngudi khac pham tdi ma co".

Trong quy dinh vé t6i ndy, diéu luat
khéng x4c dinh chira chip, tiéu thu tai san c6
gia tri bao nhiéu ma chi quy dinh "...
chip, tiu thu tai san biét rd 13 do ngudi khéc

chira
pham t0i ma c6...". Qua quy dinh nay c6 thé
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hidu, chira chép, tiéu thu tii sin do ngudi
khac pham tdi ma c6 (trir d6i twong 1a hang
cérn) luén cu thanh toi pham ma khong phu
thude vao mirc d6. Nhung tir d6 d4n dén mét
bét hop li sau:

Trong khi hanh vi chira chp, tiéu thu tai
san c6 gia tri khong 16n nhung vén bi coi la
pham t0i chira chép hodc tiéu thy tai san do
nguoi khac pham t6i ma cé vi tai san chira
chip, tidu thu di c6 gia tri khong 16n nhung
tai san d6 lai do ngudi khac pham t6i ma cé
thi trai lai, hanh vi chira chép, tiéu thu tai san
¢ gia tri 1én vin khong bi coi la pham tdi
chira chp hodc tiéu thy tai san do ngudi khac
pham tdi ma c6 vi tai san chira chép, tiéu thu
du c6 gia tri l6n nhung tai san d6 lai khong
phai do nguoi khac pham tdi ma cé vi nguoi
thuc hién hanh vi chiém doat tai san cia
ngudi khac khéng thoa man déu hiéu d6 tudi
chiu trach nhiém hinh su. Vi dy, A mdi 15
tudi c6 hanh vi trdm cdp tai san cta ngudi
khéc c¢6 gia tri dudi 200 triéu ddng (tuong
{mg vdi bay chiéc xe may Future) va mang di
ban. B biét tai sin A bén cho minh 13 tai san
do trdm cip ma c6. Nhung do ngudi c6 tai
san ban la A khong phai 14 ngudi pham toi
nén B tiéu thu tai san nay cling khong pham
toi tiéu thu tai san do ngudi khac pham t6i ma
6. Vi bt hop li trén ddy chung t6i kién
nghi: Bb sung yéu t§ dinh hrong gié tri tai san
chira chép hodc tiéu thu va stra cum tir "do
ngudi khac pham tdi ma cé" trong cdu thanh
co ban cta t6i ndy bang cum tir "do ngudi
khic vi pham phap lu4t ma c6". Viéc sira doi
nay khéng chi loai trir cac bét cap trén day ma
con d4p tmg duoc cac yéu clu sau:

‘Thit nhdt, hanh vi chtra chip hoic tiéu thu



tai san do pham t¢i hay do vi pham phép luat
ma c6 phai dn mot gia tri nhat dinh méi thé
hién dwoc diy da tinh nguy hiém cho xa hoi
cla loai t0i ndy, trong truomg hop chira chip
hodc tiéu thy tai san chua dat mrc di dinh
trong luét thi nhitng hanh vi nay cling s& bi
coi 13 t§i pham khi chira chip hoic tidu thu
nhiéu 14n; hoic...

Thir hai, st dung cum tir "do nguodi khac
vi pham phdép ludt ma c6" cé nghia rong hon
"do ngudi khac pham tdi ma cé" bdi ngudi vi
pham phép luat c6 thé 1a ngudi pham tdi hoac
tuy khéng phai 1a ngudi pham t6i vi chu thé
thiéu mot trong nhimg diu hiéu cta chu thé
ctia t§i pham va nguoi nay khéng bi truy ciru
trach nhiém hinh sy 1a do chinh sich hinh su
ctia Nha nu6c d6i véi rieng ho - chinh sach
d6i v&i ngudi chura thanh nién pham phép.

3. V& dAu hiéu 15i ciia t6i chira chip hodc
tiéu thu tai san do ngudi khac pham ma co.

Theo quy dinh cua Piéu 250 BLHS:
"Nguoi nao... ma chira chdp, tiéu thu tai san
biét ré la do nguoi khdc pham t6i ma c6...",
18i clia ngudi pham t6i 12 16i ¢ v truc tiép.

Trong thuc tién, thai do tim li ctia ngudi
c¢6 hanh vi chtra chip, tiéu thu tai san do
ngudi khac pham toi ma c6 6 thé 1a:

- Biét 13 tai san do nguoi khac pham t6i
ma co;

- Chi biét ma khong biét rd tai san do
ngudi khac pham tdi ma co.

" PAu tranh véi ngudi pham t0i ndy con
cho thdy khéng it trudng hop bang gic quan
hodc kinh nghiém tiéu thu cua gian ngudi co
hanh vi chita chip, tiéu thu biét r& tai san do
ngudi khac pham t6i ma ¢6 nhung chi khai
nh4n 12 biét ma khong biét 16 va nhing tinh

tiét khach quan, cht quan khac cia vu an chi
cho phép co quan diéu tra chimg minh va két
luan dugc ngudi cé hanh vi chira chip, tidu
thu chi "biét" ma khong "biét r3" tai san do
pham t6i ma cé. B&i c6 mdt diéu dwong nhién
1a nhimg ké bi tinh nghi khong bao gi¢ tu thu
that y thirc cta minh, vi thé doi hoi yéu t6
"biét r3" vira khong thuc té trong nhiéu
truomg hop vira phirc tap dbi voi co quan diéu
tra trong tinh hinh pham t§i nay hién nay. Vi
thé theo chiing t6i cin nghién ctru va sira quy
dinh cta luat hién hanh theo huéng quy dinh
ctia luat khong chi phan 4nh duge thuc tién
khach quan cua cac vu an loai t6i ndy ciing
nhu thai do tim li ctia da sb cac trudong hop
ngudi c¢6 hanh vi chira chip, tiéu thu tai san
do ngudi khac pham toi ma cé. Trong thuc té
chi "biét" tai san do pham t6i ma c6 ma
khéng va trong nhidu trudng hop khong thé
"biét 15" duoc tai san do pham tdi ma cb
nhung van chira chip, tiéu thu va chip nhan
tAt ca ma con giam bot nghia vu cta cac co
quan diéu tra trong viéc phai chimg minh yéu
td "biét 13" cua ngudi pham toi true dién
bién phirc tap cta loai t§i nay hién nay boi
chimg minh yéu t§ "biét" don gian hon chimg
minh yéu t6 "biét 15". Trong sy théng nhét
gitrta cac d4u hiéu khach quan (hanh vi chira
chip, tiéu thu tai san do... dén mot giéi han
nhit dinh do luit quy dinh hoic...) va chu
duan (ngudi c¢6 hanh vi chira chép, tiéu thu
"biét" tai san 1 do... ma c6) 13 d3 phan 4anh
dugc mét cach ddy du ban chit nguy hiém
cho x3 hoi cta tdi pham nay. Véi cach tiép
can nay, theo chung t6i cin stra cum tir "biét
13 1a do..." thanh "biét 1a do...". Néu ngudi c6
hanh vi chira chip, tiéu thu "biét r3" tai san 1a
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do ngudi khic pham ti rit nghiém trong
hodc tdi ddc biét nghiém trong ma cé thi can
coi tinh tiét nay 13 tinh tiét ting ning dinh
khung hinh phat.

“Tir nhitng phan tich trong cic myc 2 va 3
trén day, chung t6i kién nghi sira tén t4i danh
va quy dinh trong c4u thanh t0i pham co ban
cta toi chira chip hoic tiéu thu... B sung vio
ciu thanh ting ning (khung 2) ciia diéu lust
tinh tiét ting ndng: "Biét rd tai san chira chép,
tiéu thu 1a do ngudi khac pham i rit nghiém
trong hodc tdi dic biét nghiéin trong". Stra
cac tinh tiét quy dinh tai diém c khoan 2,
diém a khoan 3, diém a khoan 4 bing nhimg
gia tri tai san cu thé. Va Diéu 250 méi s& c6
tén goi va cAu triic nhu sau:

Pidu 250. T6i chira chip hodc tiéu thy tai
san do ngudi khac vi pham phap luit ma c6.

1. Ngudi ndo khong hira hen truéc ma
chita chép, tiéu thy tai san biét 13 do ngudi
khac vi pham phép luit ma cé, c6 gia tri tir 1
triéu ddng dén duai 50 triéu ddng hodc dudi 1
triéu ddng nhung chira chip, tiéu thu nhiéu
1dn hodc c6 tinh chét chuyén nghiép hozc da
bi két 4n vé ti nay chwra duge xo4 4n tich ma

con vi pham thi bi phat...

2. Pham t0i thudc mdt trong cac truong hop
sau ddy thi bi phat...

a...

b...

c. Chira chip, tiéu thu tii san c6 gid tri tir 50
triéu ddng dén dudi 200 tram triéu dong;

d...

g..

e. Biét rd tai san chua chép, tiéu thu 1 do
ngudi khac pham tdi rt nghiém trong hoic
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d#c biét nghiém trong ma c6.

3. Pham t0i thu6c mdt trong cac trudng hop
sau ddy thi bi phat... ;

a. Chira chip, tiéu thu tai san cé gia tri tir 200
triéu ddng dén dudi 500 tridu dong;

b....

4. Pham t6i thuéc mdt trong cac truong hop
sau day thi bi phat...

a. Chira chip, tidu thu tai san c6 gia tri 500
triéu dbng trd 1én;

b...®

(1) Theo Béo cong an nhin dan s6 1177 ngay 01/9/2001
tai thanh phé H6 Chi Minh vg chdng tén Té Van Thanh
(v 13 Vii Thi Hué) cing em trai 1a T6 Dinh Thing bi
khai t6 v& t6i tiéu thy tai sin do ngudi khéc pham t§i ma
¢6. Tang vét ctia vt 4n 1a trén 1.500 chién xe may, véi s6
luong tang vat nay cho thdy nhimg ké chuyén tiéu thu
ciia gian ndy di gian tiép khuyén khich biét bao ngudi
khac pham t6i, pham t6i nhiéu lan.

(2).Xem: Didu 456, 460 Bd qudc tridu hinh luat -
Vién sir hoc, Nxb. Phap li, H.1991; Diéu 216, Diéu
351 Bo Hoang Viét hinh luat - chir qudc ngfr, xuft
ban ndm 1939.

(3).Xem: Diéu 2 Sic 1énh sb 27-SL ngay 28/12/1946 H¢
théng héa luat 1¢ vé hinh sy, (1945 - 1974), tap 1, tr. 29.
(4).Xem: Diéu 17 Phép Iénh 1, Didu 13 Ph4p 1énh 2
trimg tri céc tdi x4m pham tai sn va t& trinh hai du
thao Phéap 1énh ctia Toa an nhan dén t6i cao, Vién
kiém s&t nhan dan t8i cao va B cong an. Hé théng
héa ludt 1& v& hinh su, (1945 - 1974), tép 1, tr. 207,
227 va 456.

(5). Xem: Cac diéu 155, 194, 195, 230, 232, 233, 236,
238 B0 lujt hinh sy _

(6). Ching tbi chi kién nghi sira mdt s6 ndi dung
thudc cdu thanh t6i pham ma khéng kién nghi sira
phén hinh phat cta ti chira chip hoic tiéu thy...




