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DGI NET VE NGHE LUAT d MY 

1. Gidi thieu chung ve dao tao luat 

Khac ban nQdc Anh nhQng lai 
gid'ng vdi cdc qud'c gia chdu Au luc dia, 
tai My cd mpt truyen thd'ng thiet lap 
tQ lau la cic luat sQ, luat gia thQdng 
dQpc dad tao tQ cac trQdng luat. 
TrUPng luat dau tien cua My ra ddi 
nam 1774 d bang Cdnnecticut. Hoa 
Ky hien cd khoing 200 ddn vi, cd sd 
dio tao luat vdi phin ldn la trUdng 
cdng ciia bang hoac trQdng tQ, chQ 
lien bang khdng cd trQdng luat. 

Mud'n dQdc dao tao ve luat, sau khi 
hpc xong chQdng trinh phd thdng, hpc 
sinh phii theo hpc 3-4 n im chQdng 
trinh dai hpc dai cQdng de cd van hoi 
cd ban hoac bang cap khoa hpc xa bdi 
khic (ching han, cd bdng cii nhan van 
chQdng - BA). Tiep dd, se vao trQdng 
luat de dupe dad tao khoing 3 nam 
nQa vdi mdt chQdng trinh chii yeu 
thien ve thiic bdnli. Bang luat hien 
dupe gpi juris doctor (JD). Cac chQc 
danh kbda hpc ddi hoi phai viet luan 
an dUdc mpt sd trQdng luat cap, gpi la 
tien si khoa hpc luat (JSD hoac SJD). 
Chat iQpng dio tao va vi the giQa cac 
trQdng luat cd sti khdc nhau ldn. Hiu 
het trUdng lui t deu dUdc Hpi Luat sQ 
My (ABA) chmh thQc thQa nhan chi 
vdi ddi hdi tuan thii mdt so' yeu ciu td'i 
thieu. Cdn Hiep hpi Cdc trQdng luat 
My (AALS) thi dat ra nhQng tieu 
chuin cad hdn tieu chuin ABA de 
chi'nh thQc cdng nhan 10 trQdng luat 
hang dau. Ben canh dd, cung cd mpt 
sd trUdng luat tU hdat ddng chti yeu vi 
ldi nhuan, nen da khdng dUdc ehinh 
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thQc thQa nhan - cac trQdng nay cd 
the mang ten rat hay, nhQng chat 
iQdng dang nghi ngd va boat dpng ctia 
nhQng sinh vien sau khi td't nghiep tQ 
dd it nhieu lam giam uy tin cua gidi 
luat sU My. 

Mpt so' trUdng luat chi danh rieng cho 
sinh vien trong bang minh hoac cdng 
ddng dia phUdng sd tai. Cdn cdc trUdng 
luat quan trpng va danh tieng (nhQ 
Columbia, Harvard, Stanford, Yale) -co 
chien iQpc dao tao khac ban va thay vi 
day luat ctia mdt bang, hp trang bi eho 
sinh vien ctia minh cd the hanh nghe 
luat tai bat cQ bang nao hoac tham chi 
bat cQ ndi nao chip nhan he thd'ng luat 
Anh - My (common law). GiQa nhQng 
trQdng tren toan lanh thd lien bang Hoa 
Ky cd sti canh tranh gay gat ve chat 
iQdng trong viec tuyen chpn va dao tao 
sinh vien. Cung cd sti canh tranh quye't 
liet giQa nhQng sinh 'vien diy tham 
vpng mong mdi dQdc vao cic trQdng luat 
danh tieng - ndi mdi chi tieu tuyen chpn 
cd tdi may chuc Qng vien. 

So vdi cdng viec dao tao luat d hau 
bet mpi nQdc tren the gidi, dao tao 
luat tai My cd xu hQdng thtic hanh 
nhieu hdn vdi nhQng bai tap gii dinh 
ve giii quyet i n vd each phan tich chi 
tiet cac phan quye't dQdi hinh thQc 
trao ddi, dd'i thoai giQa gido vien va 
sinh vien. Theo yeu ciu ciia giao vien, 
sinh vien phai dpc tai lieu trUdc khi 
den ldp. Tai lieu bao gdm nhQng bin 
an, van bin phip luat, hpc thuyet 
phip ly (doan trich), mdt sd bai viet 
ve kinh te va xa hpi hpc. Trong da sd 
cdc gid hpc, ngQdi ta sti dung phudng 
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phap Socratic. Theo dd, sinh vien lam 
viec theo nhdm dudi sQ chi dao ctia 
gido vien. trinh bay ve nhQng gi hp da 
dpc, nhQng vin de mi bp nhan thQc 
dUdc. nhQng Ipi ich ma cac ben dang 
tranh chap trong vu viec. Cdn giio 
vien se dat cau hdi cho cac sinh vien 
de lam cho hp phat hien dQdc md'i 
quan he giQa vi'n de dang nghien cQu 
vd nhQng vin de cd lien quan. Giao 
vien cd the thay ddi mpt so' tinh tiet 
ctia vu viec de xem xem lieu phUPng 
an, giai phap cd gi thay ddi khdng. 
Trong khi mdi ngQdi dQa ra cau hdi v i 
trinh bay y kien ciia minh, thi ci 
nhdm phii tham gia vao thao luan 
dudi sti kiem soat nghiem tuc ciia giio 
vien. Ddi vdi sinh vien nam thQ ba 
(nam cudi) ngQdi ta cd the ap dung 
phQdng phdp thiic hanh triic tie'p 
(clinical method) - sinh vien tham gia 
tu van va dai dien cho khich hang 
thiic sQ, trong khudn khd trd giup tQ 
phap va dudi sQ kiem soat ctia luat sQ 
ddng thdi la giao vien. 

So vdi nhieu nUdc khdc, viec ddo 
tao luat tai My danh cho sinh vien 
nhieu sU Itia chpn hdn vdi mdn hpc 
bat budc chi trong nam thQ nhi t va 
r i t nhieu mdn hpc tu chpn cung 
nhQng cd hpi tap sti hpc hdi kinh 
nghiem thtic te. Rat nhieu giio vien l i 
luat sQ thilc hanh, trong khi dd chi 
mpt iQdng nhd viet luan an. Tuy 
nhien, nhQng trQdng luat danh tie'ng 
nha't thQdng mud'n mdi dupe cic nha 
nghien cQu luat va cic hpc gii tdi lam 
viec vi hp se lam danh gia them bd 
mat ctia trQdng, gia tang kh i nang 
thu hut nhQng sinh vien gidi v i cic 
nha tai trd, 

O My tdn tai va phat trien manh sti 
ket hdp giQa dio tad ly thuyet vdi dao 
tao thtic h inh nghe nghiep trong 
chQdng trinh dai hpc luat. Cach dio 
tao dd khac so vdi d Anh vi cic qudc 

gia chau Au luc dia, vi nhQng nQdc 
nay thQdng dQa dao tao luat vao 
chQdng trinh dai hpc cd b in (ly thuye't 
va dai cQdng). Do vay, d chau Au, sinh 
vien td't nghiep nganh luat chQa dti 
k h i nang hanh nghe ngay, ma mud'n 
hanh nghe thi it nhat phai qua mdt 
khoi dao tao nghe luat nQa; cdn tai 
My, sinh. vien tot nghiep trQdng luat 
chi cin qua thdi gian tap sti ngan l i 
cd the lam viec dQdc. 

2. Nhijfng nghe luat pho bie'n 

Cd rat nhieu nghe luat d My hoat 
ddng trong nhieu nganh vd linh viic 
khac nhau: tQ van, quin ly, thanh tra, 
cdng to', nghien cQu, giang day,... 
nhQng quan trpng v i phd bien li.cac 
nghe luat sQ va tham phin. 

a) Ludt sU '•'' 
Luat sQ la ngQdi chuyen bao chQa 

cho dQdng sii trQdc toa an theo phap 
luat hoac lam cd' van ve phap luat. Vdi 
chQng 800.000 luat sQ hien cd. My l i 
nQdc cd ddng luat sQ nhat the gidi v i 
cung l i nQdc cd mat dp luat sQ cao 
nha't (trung binh cQ khoang 390 ngQdi 
dan My thi cd mpt luat sQ). Lui t sQ 
ddng vai trd quan trpng v i tao inh 
hudng dang ke treng nen tQ phdp v i 
xd hpi My. Vi the ca nhan va thu 
nhap ciia luat sQ cung tQdng do) cao 
nen thu hut dQdc nhieu tai nang nghe 
luat va c i nhQng ngQdi khac vao cdng 
viec nay. NhQng cQ dan My d iu tien 
thQdng ac cim vdi he thd'ng phap luit 
Anh, khdng coi trpng luat sQ va phdp 
lu i t ndi chung - chang ban, vio nam 
1645, bang Virginia cd'm hoan toan 
"luat sQ bao chQa thue". Tuy nhien, 
sQ ph i t trien xa hpi da dQa tdi nhQng 
thay ddi nhanh chdng, v i ching bao 
lau, sti hien dien nhQng luat sQ cd t i i 
trd nen het sQc can thiet. Trdng 56 
ngQdi ky vid b in Tuyen ngdn Dpc lap 
ctia nQdc My, cd 27 ngQdi l i luat sQ. 
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Tai Hdi nghi Lap hien Philadelphia 
nam 1787, 31 ngQdi la luat sU va tao 
thanh phe da so' t rong ta t c i 55 dai 
bieu tham du. Cdn trong 44 Tdng 
thd'ng My, cd tdi 27 vi khdi ngudn sU 
nghiep tQ nghe luat sQ... 

De trd thdnh hdi vien cua mdt dodn 
luat sU tai mot bang n h i t dinh, mdi 
ca nhan p h i i t r i i qua cupc thi viet do 
bang dd td chQc. 0 mpt so' bang, tbi 
sinh cdn phai t ra i qua cupc phdng 
v in . Dieu kien dQ tbi thQPng la thi 
sinh p h i i t ren 21 tudi, tQng td't 
nghiep dai hoc luat hoac tu nghiep it 
nha't 4 nam trong mpt van phdng luat 
sQ. Gidi t inh, chung tpc, xua't xQ 
khdng anh hQdng de'n viec dii thi ctia 
thi sinh. Tuy mdi bang, npi dung tbi 
cd the thay ddi va khac nhau, nhUng 
bao gid cung danh mpt ty le nha t dinh 
tap t rung vao phap luat lien bang. Tu 
each hpi vien cua doan luat sQ bang 
nao tbi ehi cd gia tri tai bang dd va 
mdi hpi vien chi cd the Id t h a n h vien 
ciia do in l u i t sQ mdt bang nha t dinh. 
NhQng ngQdi mud'n trd t h i n h luat sQ 
ciia bang khdc thi p h i i tQ bd doan 
luat sQ bang minh dang tham gia rdi 
tien hanh them cac thu tuc xin phep 
(gtii ddn len toa an ed t h i m quyen ctia 
bang mud'n den), vd ddi khi hp cdn 
ph i i du thi bd sung. Luat sQ nQdc 
ngoai cung cd the t ham gia dti thi de 
trd t hanh hdi vien ciia ba t cQ mpt 
doin luat sQ bang nao ctia Hoa Ky... 
De hien dien trUdc tod i n lien bang 
thi luat sU p h i i la hpi vien ciia doan 
luat sQ lien bang va van de n i y chi 
mang t inh hinh thQc dd'i vdi luat sU 
da la hpi vien ciia doan l u i t sQ cap 
bang. Cdn de trd t h a n h hdi vien ciia 
Do in Lua t sQ Toa an Td'i cao My can 
cd them thQ gidi th ieu khdng dinh 
ngUdi xin gia nhap "cd dao dQc va cd 
tQ c ich nghe nghiep" eua hai thdnh 
vien dang lam viec tai cd quan nay. 

Hien nay, da so' luat sU My hanh 
nghe vdi danh nghia ca nhan (khoing 
70%) hoac lien ket vdi dm' nhat mdt 
ddng nghiep khdc (chQng 15%). Tuy 
nhien, d nhQng thanh phd' ldn, luat sQ 
thudng lam viec trong mdt van phdng 
luat gdm'khoing tQ 10 de'n 200 luat sQ. 
Mdt so' it luat sQ theo chuyen nganh 
luat sQ t ranh tung (trial lawyer), tham 
gia boat dpng to' tung trUdc phien toa 
(hdi cung, p h i n cung, bao chQa) trong 
cac vu an hinh sti vd dan sti. Mpt sd' 
khdc lai theo chuyen nganh g in nhU 
luat sQ cdng (public lawj'er). Cdn lai da 
so' luat sQ boat dpng ngodi linh vtlc 
t ranh tung, thiic hien vai trd tQdng ttl 
nhQ cdng chQng vien, n h i tQ van phap 
ly, chuyen gia tQ van ve luat thue, luat 
bat dpng s in , luat sd hQu tri tue.v.v... 
Rat nhieu luat sQ dQpc tuyen dung lam 
viec tai cac cd quan hanh chi'nh, nhQng 
doanh nghiep nha nQdc va tu nhan. 
Khac vdi d Anh, tai My khdng cd sti 
phan biet giQa luat sQ tQ van va luat sQ 
bao chQa (tranh tung): ta t c i luat sQ 
deu cd the trd thanh hdi vien vd t ranh 
tung trUdc bat cQ doan luat sQ nao md 
hp la hdi vien. Binh thQdng, hp deu 
dQdc gpi l i "luat sU" (lawyer), chi khi 
boat ddng bao chQa (tranh tung) mdi 
gpi khac la "trang sU" (attorney). 

Tai nhieu t h a n h phd' d My, cd 
nhQng cdng ty luat sQ r i t ldn vdi mdi 
cdng ty cd tdi h a n g t r i m luat sQ. Cic 
t h i n h vien cd p h i n sd hQu cdng ty gpi 
la t h a n h vien hdp danh (partner) , cdn 
nhQng luat sQ Idm thue gpi la phu ta 
(associate). Trong mpt so'vu viec - dac 
biet khi phai dai dien cho ben nguyen 
ddn trdng cac vu gay thUdng tich - cac 
luat sQ My thQdng lam viec t ren cd sd 
t inh phi theo ty le, nghia la luat sQ se 
n h a n phi cho dich vu ma luat sU cung 
cap theo ty le ciia phan quyet (edn gpi. 
la each chi t r a xac dinh). Ty le cd the 
khac nhau - thdng thUdng tQ 25 den 
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50%, ty le trung binh l i 35%. Cich chi 
t r i cho lui t sQ nhQ vay bi he thd'ng 
phdp luat ctia nhieu nQdc coi la t r i i 
vdi dao dQc nghe nghiep, nhQng gidi 
luat sQ My lai bio ve phQdng thQc niy 
vdi ly do he thd'ng trd giup phap ly 
cdng, nhin chung, khdng hd trd cdc vii 
viec dd va he thdng tinh phi theo ty le 
cho phep ci cic nguyen ddn vdi kha 
nang tai chinh han hep md van thue 
dQdc luat sQ gidi va cd the dQpc den 
bu thQdng tat. Luat sU ctia ben bi ddn 
thUdng dupe tra phi theo gid. Cic 
doanh nghiep ldn thue cd' vi'n phip 
luat lam viec tai doanh nghiep hoac 
thue ngUdi ctia nhQng cdng ty lu i t 
chuyen lim tai dcanh nghiep, nghia 
la lai. thUdng tra phi cd' dinh theo 
thdng. Cung vdi nguyen tac tinh thud 
dac biet d My - theo dd ben thang kien 
thUdng khdng dUdc ben thua kien bdi 
thQdng in phi, phQdng thQc tinh phi 
theo ty le da gdp phan lam cho xa hpi 
Hoa Ky trd thdnh ndi hay xiy ra kien 
tung nhi t the gidi, bdi vi viec khdi 
kien khdng bao hdm bat cQ mpt sQ riii 
ro ve mat kinh te nio cho ben nguyen 
ddn. Cd le vi the md My la nUdc cd 
mat dp luat sQ ddng nhi't v i nhQng 
luat sU Hoa Ky cdn ndi tieng bdi hp 
tich cUc tim kiem khich hdng (dac 
biet trong cac vii gay thQdng ti'ch chd 
ca nhan). Ngay trong nhQng vti viec 
hinh sii, ben hi ddn van phii tra cic 
chi phi phap luat du cd tpi hay vd tpi. 
Tuy vay, khi ben bi ddn khdng cd kha 
nang thanh toan phi cho luat sQ ctia 
minh, hp cd the nhd den luat sQ cdng 
do cac quy cdng t r i phi. 

b) Thdm phdn 
Thim phin Id ngQdi chuyen lam 

cdng t ic xet xti cic vu i n va ludn Id 
vien chQc nha nQdc thuoc nganh tQ 
phap. Ti't ca tham phin lien bang My 
deu do Tdng thd'ng bd nhiem vdi sii 
phe chuin ctia ThQdng vien. Tren 

thtic te, Bd T Q ph ip v i Van phdng 
ThQ trQdng Bp TQ ph ip tQ van cho 
Tdng thd'ng trong viec chpn nhQng 
Qng vien lien bang. Cic thdm phin 
toa i n khu vQc thQdng dQpc chpn 
trong so' luat sQ va t h im phan dia 
phQdng da lam viec trdng he thd'ng 
toa i n bang. Khi cd mpt ghe trd'ng, 
nhQng th inh vien ctia hpi ddng dia 
phQdng thQdng de cii cic Qng vien vd 
viec tie'p dd ctia Bp TQ phdp la kiem 
tra sii de cii nay de d im bio r ing bat 
cQ ngQdi nao cd the dQdc Tdng thd'ng 
bd nhiem thi deu dip Qng dQdc yeu 
ciu cdng viec. Cue Dieu tra Lien bang 
(FBI) se kiem tra tinh chan thtic v i 
dung d in ve hd sd c i nhan cua Qng 
vien, trong khi Hpi Luat sQ My (ABA) 
- mpt td chQc lu i t sQ chuyen nghiep -
se dinh gii sQ dao tao, cac bing cap 
luat va kinh nghiem nghe nghiep ctia 
ngQdi dQdc de cii. Theo Uy ban 15 
thanh vien ciia ABA thi khoing 1/4 
tdng so' ngQdi dQdc de cti l i khdng phQ 
hdp vdi cdng viec, nen thii tuc tren 
thQdng trdnh dQdc viec bd nhiem 
nhQng ca nhan khdng du kh i nang 
dim nh in cic vi tri nhat dinh trong 
he thd'ng toa i n lien bang. 

Tham phan Toa an Td'i cao lien 
bang cd 9 ngQdi (gdm 1 Chdnh an va 8 
Tham phin) l i nhQng nhan vat quan 
trpng bae nhat trong nganh tQ phip 
My. Hp dQdc Tdng thd'ng bd nhiem 
sud't ddi hoac den khi hp quyet dinh 
nghi hUu. Trong trQdng hdp mpt tham 
phin nghi hQu hoac tQ t r i n khi dang 
tai chQc, Tdng thd'ng cd quyen de cti 
va bd nhiem ngUdi thay the ngUdi dd. 
Td'ng thd'ng mdi khi bd nhiem tham 
phin Toi dn Td'i cao lien bang thUdng 
chpn ngUdi cung quan diem, tQ tQdng 
chinh tri vdi minh de tao them sti ting 
hp tQ nginh tQ phip va viec nay 
dQdng nhien cung lam giim tinh dpc 
lap ciia nganh tQ phap Hoa Ky. 
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Neu cac t h a m phan he thd'ng toa an 
lien bang do Td'ng thd'ng de cti, bd 
nhiem vdi sti n h a t t r i ctia ThQpng 
vien thi phQdng thQc thiet lap t ham 
phan toa an cac bang lai hoan toan 
khac v i ra t da dang. Hien d My cd 6 
bang t h i m p h i n dd thd'ng dd'e bd 
nhiem, 4 bang do nghi vien bd nhiem, 
1 bang cung do nghi vien bd nhiem 
nhQng theo sti de cii ctia thd'ng dd'e, d 
39 bang cdn lai do b i u cti. Thii tuc 
b i u Cli t h a m phan phQc tap nha't Id 
tai bang Illinois: trQdc het, t h i m p h i n 
bang nay phai dQdc de cti bang each 
bau Cli sd bd, rdi sau dd mdi cd the 
chinh thQc dQdc chi dinh lam t h i m 
phan thdng qua b i u cii tQ phap. Cdn 
tai bang Indiana, khi cd mpt cho 
khuyet trong so' e ic t h i m phdn ciia 
bang, Thd'ng dd'e bang se lila chpn 
t h i m p h i n t rong danh s i c h Qng vien 
la 3 luat sQ do Uy ban De cti tham 
phan bang de t r inh. 

Tham p h i n bang khdng dQdc giQ 
chQc sud't ddi hoac den khi quye't dinh 
nghi hUu, ma hp p h i i boat ddng theo 
nhiem ky. Mdi bang cung quy dinh 
khac nhau ve so' lupng t h i m phan ciia 
cac toa vd thdi ban giQ chQe. Vi dii, 
trong khi Toa td'i cao bang Arizona chi 
cd 5 t h i m phdn, thi Toa td'i eao bang 
Hawaii lai cd tdi 9, cdn To i td'i cao 
bang Illinois cd 7. Nhiem ky t h i m 
phan toa td'i cao bang Hawaii va 
Ilhnois la 10 nam, trong khi tai bang 
Indiana chi cd 2 nam - bet 2 nam, 
tham phan cd dQpc tiep tuc giQ cQdng 
vi dd hay khdng lai phu thudc vao ket 
qua ciia cudc bd phieu tin nhiem minh 
( toin bp Cli t r i bang nay cd nghia vti 
bd phieu b i u dd'i vdi t h a m phdn toa 
td'i cao; neu t h a m phdn dd dQpc cti tri 
chap nhan vdi ty le phieu t ren 50% thi 
se tiep tuc dUdc giQ chQc vu them mpt 
nhiem ky mdi Id 10 nam). Da sd cac 
bang khdng gidi ban sd iQdng nhiem 
ky cho mdi thdm phan (ke c i nhiem 
ky lien tuc hoac tach biet). Nhiem ky 
c h i n b i n toa td'i cao bang thUdng 

ngan hdn nhiem ky tham phan, keo 
dai khoang 3, 4 hoac 5 nam - chang 
ban Chanh dn Toa tdi cao bang 
Indiana cd nhiem ky 5 nam, cdn 
Chdnh i n Tod td'i cao bang Illinois chi 
ed nhiem ky 3 nam. 

Hau bet d cac bang, thdm p h i n cua 
toa nay se khdng dUpc Idm (kiem 
nhiem) tham phan ctia mdt tod an 
khac. Cung cd r i t it ngoai le - vi du 
nhQ tai bang Connecticut t h a m phan 
ciia To i td'i cao va To i phuc tham 
eung ddng thdi la t h a m p h i n cua To i 
khu viic, nhQng khdng cd chieu ngUde 
lai (khdng cd t h a m phan tQ Toa khu 
viic lai kiem nhiem thdm phan Toa 
phuc tham va Toa td'i cao). 

Tat c i mpi t ham phan lien bang va 
bang deu phai t uan thu nghiem ngat 
cic tieu chuan ve dao dQc va phap ly. 
cac tieu e h u i n dd quy dinh mQc dp, 
tQ each, xQ sQ, kha nang.. . phu hdp 
hay khdng dd'i vdi mdi t h i m phan. 
Tham p h i n Hoa Ky boat ddng xet xii 
kha ddc lap va thQdng ehi tuan theo 
phap luat. TrQdng hdp mac sai pham 
nghiem trpng ve dao dQc va nghe 
nghiep, hp p h i i tQ ehQc hoac bi bai 
chQc, sau dd cd the bi t ruy to' • 
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